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A contract, in a policy of insurance, to pay the loss on a certain day after proof there- 
of, is not a contract to pay interest after that day if the loss be not then paid. 

Where underwriters do not contract to pay interest on a loss after the day on which, 
by their contract, the lass is payable, they are not chargeable with interest after 
that day, during the time a trustee process is pending against them, which is com- 
menced by a creditor of the assured before that day, if they practise no delay, and 
are ready, at all times after the loss is payable, to pay it on being discharged from 
the trustee process; although they do not keep the amount of the loss constantly 
on deposit, but mingle it with their other funds, and use it in their business. Ali- 
ter, it seems, if they practise unreasonable delay in making their answers in the 
trustee process, for the purpose of obtaining a longer use of the money. 


_AssumpsiT to recover a balance alleged by the plairtiffs to 
be due on a policy of insurance. 

The case was submitted to the court on the following facts 
agreed: The defendants, by a policy dated August 16th 1838, 
caused Isaac Clapp, for whom it concerned, to be insured 
$ 2500, on a building in Boston, against loss by fire for one 
year. When the policy was made, the plaintiffs had the legal 
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title to said building, and the policy was in fact made to cover 
their interest ; but this was not disclosed to the defendants, nor 
known by them, till they filed their answer in a trustee process, 
as hereinafter mentioned. On the 17th of December 1838, 
said building was destroyed by fire, and the defendants had no- 
tice thereof and proof of loss, on the same day. ‘I'wo days 
afterwards, the defendants were summoned as trustees of said 
Clapp, on account of their liability under said policy, in a suit 
by John Brown and others against Clapp, which suit was duly 
entered in court and prosecuted. ‘The defendants having filed 
their answer, and disclosed therein a notices given to them by 
the plaintiffs, of their claim as owners of the building insured, 
to the amount insured, and annexed to their answer the affidavit 
of said Clapp, in support of the plaintiffs’? claim, the suit was 
dismissed, and the defendants were discharged therefrom, on the 
15th of May 1840. 

By the terms of the policy, the loss was to be paid in sixty © 
days after proof thereof. + On the 18th of February 1839, when 
the sum insured by said policy became payable, the receiver of 
the Oriental Bank presented to the president of the Tremont 
Insurance Company the original policy, with the following order 
indorsed upon it, viz. ‘* Boston, Dec. 20th, 1838. Please pay 
any loss, that has occurred or may hereafter occur under the 
within policy, to the President, Directors & Co. of the Oriental 
Bank. Isaac Clapp’? — and demanded payment. ‘The defend- 
ants declined payment, on the ground that they had been sum- 
moned as trustees of Clapp. 

After the trustee suit was discharged, the plaintiffs claimed 
of the defendants the sum insured and interest from the 18th 
_ of February 1839. The defendants refused to pay the interest 
claimed, because payment of the principal was prevented by the 
pendency of the trustee process, but were ready and willing to 
pay the principal; and on the 20th of May 1840, the defend- 
ants paid to the plaintiffs’ attorneys the sum of $ 2500, neither 
party waiving any right in regard to the interest. 

From the time the loss was payable-by the policy, to the time 
of the payment of the $2500, the defendants had, generally, in 
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a bank, a sum of money on hand, much larger than ¢$ 2500. 
At some times, however, the amount actually on hand was re- 
duced below that sum ; but by an arrangement with the bank, ~ 
the defendants’ check for that sum would at all times have been 
paid. And they were at any and all times ready to have paid 
that sum, when discharged from the trustee process. 7 

On the 26th of May 1840, the defendants tendered to the 
plaintiffs’ attorneys $ 2-08, for mterest from the 15th to the 
20th of the same May. This tender was refused, and the de- 
fendants brought the money into court. 

W. I. Bowditch, for the plaintiffs. As the defendants agreed 
to pay the loss in 60 days after proof thereof, it was an agree- 
ment to pay at a day certain; and the law, as a general rule, 
implies, from such an agreement, a contract to pay interest from 
and after that day——though interest is sometimes said to be 
allowed as damages for breach of the contract. Dodge v. Per- 
kins, 9 Pick. 385, 386, 388. Robinson v. Bland, 2 Bur. 
1086. Dennison v. Lee, 6 Gill & Johns. 383. 2 Phil. Ins. 
(2d ed.) 750, 751. If there had been no trustee process, the 
defendants would have been bound to pay interest, as part of 
their implied contract. ‘They deny that they are so bound, in 
this case, because they have always been ready and willing to 
pay, and have been prevented by legal process. But they never 
set apart the money ; on the contrary, they mingled it with their 
general funds at the bank, where their balance was sometimes 
less than the amount of the principal sum. And as they im- 
pliedly contracted to pay interest, and as the money was in con- 
stant use, they are chargeable with interest. Adams v. Cordis, 
8 Pick. 267, 268. Templeman v. Fauntleroy, 3 Rand. 434. 
In the latter case, the court say, ‘‘ the safe and sound doctrine is, 
that if the party, though restrained from paying, holds and uses 
the money, (and we must presume he uses, if he continues to 
hold it,) he ought to pay interest ; because, if the debtor could, 
under the restraining process, hold the debt for years, without 
interest, it would offer a strong temptation to him to throw ob- 
stacles in the way of the decision of the questions raised’? in 
that process. See also Hunter v. Spotswood, 1 Wash. 145. 
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Tazewell v. Barrett, 4 Hen. & Munf. 262, 263. If Fitzger- 
ald v. Caldwell, 2 Dall. 215, & 1 Yeates, 274, conflicts with 
the above position, that case has been much shaken by Willings 
v. Consequa, Peters C. C. 321, where it was held that the de- 
fendant was not liable for interest, because, being liable to pay 
at any moment, it should be presumed that he had not used the 
money. Hence it would seem, that if it could have been 
shown that he had used the money, the decision would have 
been different. ; 

If the case at bar is to be governed by Adams v. Cordis, al- 
ready cited, it cannot be affected by Prescott v. Parker, 4 
Mass. 1703; for the court, in delivering their opinion in the 
former case, distinguished it from the latter. 

On the same principle which prevailed in Adams vy. Cordis, 
a trustee who mixes trust funds with his own, at his banker’s, is 
held to have the use of the fund, and is chargeable therefor. 
Hilliard’s case, 1 Ves. jr. 89. Rocke v. Hart, 11 Ves. 58. 
Sutton v. Sharp, 1 Russell, 146. Dunscomb v. Dunscomb, 
1 Johns. Ch. 508. Clarkson v. De Peyster, 1 Hopk. 424. 
Garniss v. Gardiner, 1 Edw. Ch. 128. Boynton v. Dyer, 18 
Pick. 6. Paley on Agency, Pt. I. c. 1,§ 9. And the fact, 
that the trustee is advised that he cannot safely pay over the 
money, without a decree of a court of equity, will make no dif 
ference in such case. 1 Russell & 1 Johns. Ch. ubi sup. 
Franklin v. Frith, 3 Bro. C. C. 433. 

Fletcher, for the defendants. Interest, as such, is recoverable 
only on the ground of contract. But the defendants have made 
no contract to pay interest in this case. ‘They contracted to 
pay at a certain time, and if, by their own default, they had 
failed to pay at that time, they would have been liable to pay, 
as damages for non-payment, a sum equal to the legal rate of 
interest. But damages, by way of interest, or interest, by way 
of damages, can never be recovered, unless the party is in fault. 
Here the defendants were in no fault. ‘The money was im- 
pounded by legal process. Prescott v. Parker, 4 Mass. 170, 
proceeded on these principles. And the only true ground on 
which interest was allowed in Adams v. Cordis, 8 Pick. 260, 
was, that the defendant had agreed to pay interest. The case 
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of Fitzgerald v. Caldwell, 2 Dall. 215, & 1 Yeates, 274, is 
clear for the defendants. So are Knightv. Reese, 2 Dall. 182. 
Sickman v. Lapsley, 13 S. & R. 224. Child v. Devereuz, 
1 Murph. 398. Du Belloix v. Lord Waterpark, 1 Dowl. & 
Ryl. 16. Willings v. Consequa, Peters C. C. 303. They 
all proceeded on the ground that interest is not to be charged, 
where there is neither an agreement to pay it, nor default in not 
paying the principal. And though there be an agreement to 
pay interest, yet if war exists between the nations of the credi- 
tor and debtor, interest cannot be recovered after peace is re- 
stored ; because the debtor could not lawfully pay either princi- 
pal or interest during the war. Hoare v. Allen, 2 Dall. 102. 
Foxcraft v. Nagle, 2 Dall. 132. Conn v. Penn, Peters C. C. 


524. Bordley v. Eden, 3 Har. & McHen. 167. 


Where a party is in no fault for not paying, he is never 
charged with interest because he uses the money. ‘There is no 
case at law, in which a party has been so charged, unless by the 
use of the money he had violated his own duty or another’s 
rights. Not only is there no such case, but Haven v. Foster 
9 Pick. 112, decided the contrary. ‘The case of Dodge v. 
Perkins, 9 Pick. 384, went on the ground of an unjust deten- 
tion of the money ; otherwise, it is contrary to Haven v. Foster. 

The cases in chancery, where interest is charged on trustees, 
&c. who mingle their own funds with those of their cestuis que 
trust, all go on the ground of misconduct in the trustee, either 
by omission or commission. 

B. R. Curtis replied. 

Hussarp, J. ‘The only question for the consideration of 
the court is, whether the defendants are bound to pay interest 
on the amount of the loss on the policy underwritten by them, 
from the time the same was payable by the terms of the policy. 
to wit, the 18th of February 1839, to the 15th day of May 
1840, when they were discharged from the trustee process 
which had been pending against them, from the 19th of De- 
cember 1838, to that time. The plaintiffs assume several 
positions, upon which they rely to charge the defendants with 
interest ; and among others, that this was a contract to pay 

1* 
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interest in sixty days after proof of loss of the subject of insur 
ance ; that, as stakeholders, they should have set apart a spe- 
cial sum to cover this loss, and not have mingled it with their 
funds ; that the plaintiffs lost the use of the money, and the 
defendants had the use of it, and consequently the plaintiffs have 
the better equity. 

The question submitted is not free from difficulty arising out 
of the great number of decisions in relation to the payment of 
interest. Nor is it practicable to reconcile all the opinions that . 
have been pronounced in different courts, both in this country 
and in England. Many of the opinions, however, which appear 
to be contradictory, may be reconciled by considering the dif- 
ferent facts which led to the decisions. So that while the cases 
appear, on a cursory inspection, to be alike, they will be found, 
on a more careful examination, to differ in important particulars. 
The authorities relating to interest have been so often cited and 
reviewed, that it appears to me to be unnecessary to subject them 
to a new examination ; although the elaborate arguments of the 
counsel on both sides might seem to demand it. ‘Those only, 
therefore, will be referred to, which seem to require remark, 
as bearing on the opinion we have formed. 

By the Rev. Sts. c. 109, § 34, it is enacted, that ‘* any 
- money or other thing, due to the principal defendant, may be 
attached before it has become payable, provided it be due abso- 
lutely and without any contingency, as before mentioned ; but 
the trustee shall not be compelled to pay or deliver it, before 
the time appointed therefor by the contract.” 

Two days after notice and proof of the loss, and before the 
same was payable, the defendants were sums-ned as the trus- 
tees of Clapp, the person with whom the ceniruct was made ; 
and this was before they had notice of the plainuffs’ claim. It 
was then rightfully attached at the time, as the property of 
Clapp ; and when the plaintiffs exhibited their order from Clapp 
for the payment of the money to them at the termination of the 
sixty days after notice of the loss, the defendants were under no 
legal obligation to pay them the amount due on the policy ; but 
their duty was, to give notice of the fact, in their answer, that , 
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the claimants might appear, if they saw cause, and maintain 
their right to the money. This was done ; and on their ex- 
amination, the claimants exhibited such proof of their interest in 
the property insured, and in the policy, that the defendants were 
discharged from the trustee process, and released from their 
liability as the trustees of Clapp, and could pay over the money 
to the plaintifis with safety to themselves. In their conduct in 
this respect, they appear faithfully to have discharged the duty 
imposed upon them, with due diligence and a just regard to the 
rights of the contending parties ; and as the fund was locked up 
before it became payable, they were in no default in not paying 
over the money at the call of the plaintiffs Not being in de- 
fault then, are they accountable for interest during such deten- 
tion ? The cases, which have been cited directly to this point, 
are so far contradictory as to leave the question, to some 
extent, unsettled. The cases especially relied upon by the 
plaintiffs are Hunter v. Spotswood, 1 Wash. 145; Tazewell v. 
Barrett, 4 Hen. & Munf. 259 ; and Templeman v. Fauntleroy, 
3 Rand. 434. And on the other side, the case of Fitzgerald v. 
Caldwell, 2 Dall. 215, & 1 Yeates, 274, is believed to be di- 
rectly in point. 

In the three Virginia cases, there 1s the charge of negligence 
and neglect of duty resting upon the garnishee, which probably 
led to the decisions in those cases ; while in the case decided in 
Pennsylvania, those elements are excluded ; although if they 
had existed in that case, the court would have charged the gar- 
nishee with interest. 

Two cases were cited from our own reports ; Prescott v. 
Parker, 4 Mass. 170, and Adams v. Cordis, 8 Pick. 266. 
In the first of these, a judgment debtor was summoned as the 
trustee of the judgment creditor ; and the court, in delivering 
their opinion, say, ‘‘ it is admitted that the judgment has been 
satisfied, unless Parker is liable by law to pay interest on the 
judgment until it was satisfied. Interest is allowed in an action 
of debt on judgment, as the measure of damages for unjustly 
detaining the debt. In this case, he was obliged by law to de- 
tain the debt from Gilson ; and therefore he cannot be answer- 
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able to the attaching creditor for damages for the detention.” 
In the case of Adains vy. Cordis, the defendant had been sum- 
moned as the trustee of the principal debtor, and on his disclo- 
sure it appeared that the demand against him was one which 
bore an accruing interest at the time ; and the court decreed 
that the trustee should pay the interest as well as the principal 
during the detention of the fund, on the ground that the attach 
ment of the debt carries with it the interest. And this distine- 
tion is taken between cases in which interest is given by way. of 
damages, and those in which it constitutes a part of the debt ; 
as it does in contracts in which there is a promise to pay inter- 
est. In the former class, it is obvious that when one is sum- 
moned as trustee, he is in no fault for not paying, and as he made 
no express agreement to pay interest, he ought not to be charged 
with it. In the latter, the interest is the debt as much as the 
principal, and he ought to pay it. This distinction we believe 
to be a just one; and the question now is, under which class 
the present action ranges. ‘T'he plaintiffs’ counsel have argued 
that the contract of the defendants contains within itself a prom: 
ise to pay interest, and that it might be declared upon as a con- 
tract in which the party stipulates to pay interest after the same 
becomes due ; on the ground that this is the legal effect of the 
contract. But we do not sustain this view. We think that 
such a declaration would not describe the contract. Interest is 
not an integral part of such contract, but is given by way of 
damages for the non-performance of the contract. For in mat- 
ters of property, the usual rate of interest has long been estab- 
lished as a just rule for the measure of damages in cases where 
the plaintiff has sustained an injury by the non-performance of a - 
contract by the defendant. 

The policy before us has been likened, in argument, to a riote 
payable at a given time, with interest after. But on this policy, 
the money is not payable at any given time. ‘The amount to be 
paid, and the time when, are both uncertain. The amount of 
the loss is payable after proof of loss, and a consequent notice 
and demand of the defendants. In the case of bank bills, 
which are but the promissory notes of a corporation, payable on 
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demand, the court say, in Suffolk Bank v. Worcester Bank, 
5 Pick. 109, ‘‘ the bank bills or notes sued were promises to 
pay money on demand, without any engagement to pay inter- 
est. Interest was no part of the contract; but after demand 
and non-payment, interest would be recovered in the form of 
damages for detention.” And so in the present action. Till 
within a few years, interest has not been allowed on policies of 
insurance. It was a matter within the discretion ofa jury. And 
the rule now followed in England, as stated by Lord ‘Tenterden, 
in Ban v. Case, 3 Car. & P. 498, is this: ‘‘ The assured 
cannot recover interest, unless he has made application to the 
insurer to pay the amount of the loss, and has notified him of 
the ground of such his application.”” ‘This is similar to the rule 
adopted here ; yet the contract itself, in this particular, has un- 
dergone no change since courts decided that interest was not 
recoverable. The contract of insurance is, as has often been 
observed, a contract of indemnity. It is no engagement to pay 
a given sum, but an amount not exceeding a given sum, on the 
happening of certain perils ; and certain duties must be perform- 
ed by the plaintiff, before he can maintain his suit. We there- 
fore think there was no express promise to pay interest. 

It has been contended that the defendants mingled the funds 
of the plaintiffs with their own, and that they are therefore 
chargeable with interest. But while cases of that description 
furnish an argument bearing on the present, they are in them- 
selves different ; and the reasons why interest is allowed rest 
upon other grounds. Executors, guardians, and trustees, are 
intrusted with the property of others; and when they mingle 
the funds thus intrusted to them with their own, they are 
chargeable with interest, in equity, not because they have con- 
tracted to pay it in such an event, but as a penalty for violation 
of duty, and asa suitable remedy for those whose property is 
thus made liable to loss. 

But it is also alleged as a reason why these defendants should 
pay interest, that they are stakeholders, and should have de- 
posited the plaintiffs’ money, and not have exposed it to the 
hazard of their own trade ; and that it was not sufficient to have 
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a balance in the bank, usually large enough to meet the plain- 
tiffs’ demand. A ‘stakeholder is one who has received the 
funds of another, or others, in special deposit for a given pur- 
pose, to be paid to one party, or divided between both or 
among all the parties, on the happening or not happening of 
some anticipated event, of which the stakeholder is often the 
judge ; and such property he is bound to hold separately from 
his other funds. But the present is not the case of a stakehold- 
er, and it merely assumes the likeness in consequence of the 
contention of creditors for the fund ; a fact having no connex- 
ion with the original contract. 

In regard to making a deposit of the money, in cases like the 
present, we know of no law or usage which requires it, nor any 
practice for bringing the same into court. Besides ; would a 
deposit of this money in one of the banks of the city have pro- 
tected the defendants, in case of loss on the part of the bank ? 
If the money were specially deposited for safe keeping, the 
bank in which the same is deposited would not be responsible, 
except for gross negligence. And it has been held, that it 
would not even be responsible for the frauds of its own officers. 
Foster v. Essex Bank, 17 Mass. 479. And if not specially 
deposited, then the party would have only the credit of the 
bank,. which the party had in this case, by the promise of the 
bank to answer the defendants’ check, at any time, to an amount 
equal to the plaintiffs’ demand. If the funds in the one case 
had been stolen, or the bank had failed in the other, the de- 
fendants would still be liable, and they and not the plaintiffs 
would have a claim upon the bank. 

Under these circumstances, we think the defendants are not 
chargeable with interest. ‘They were always ready to pay the 
demand, and did pay as soon as the plaintiffs had acquired a 
legal right to receive it, as ascertained by the competent tri- 
bunal. 

We are aware that in the case of Adams v. Cordis, the fact: 
that the defendant used the money, for which he was chargeable 
as trustee, in common with his other funds, during the pendency 
of the process, was mentioned as a reason why the plaintiff 
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should recover interest. But without deciding, in this case, . 
how far the use of the money may be a ground for charging 
trustees with interest ; we think the main reason, upon which 
the decision in that case rests, is, that the debt was one drawing 
interest, and that the payment of accruing interest was as much 
a part of the contract, as the payment of the principal. 

But it is said that the refusal to allow interest on money m 
the hands of persons summoned as trustees will lead to collu- 
sion, and to unreasonable delay and negligence in making their 
answers, for the purpose of obtaining a longer use of the money. 
In answer to this suggestion, it may be stated, that the court 
incline to the opinion that should such a case arise, it would 
form an exception to the rule adopted in the decision of this 
case, and that on proof of such facts, the party would be charge- 
able with interest on the funds in his hands. 

As to the principle contended for, that the plaintiffs lost the 
use of their money and the defendants enjoyed it, and that they 
should therefore be charged with interest, because the plaintiffs 
have the better equity, it may be said that the plaintiffs did not 
give the defendants notice as soon as they acquired an interest in 
the policy ; and that if they had done so, the trustee process 
might not have been prosecuted. But waiving such a considera- . 
tion, both parties were subjected to inconvenience; the one 
from the detention of their demand, and the other from being 
compelled to employ counsel, attend court, and make answers 
under oath to various interrogatories, with a liability to be re- 
moved from court to court. If the contract had carried interest 
on the face of it, the plaintiffs would have the advantage of it ; 
but as it did not, the defendants may, under the circumstances 
of this case, avail themselves of the fact that they have not vio- 
lated their contract by wrongfully or unreasonably detaining the 
plaintiffs’ money, and so are not chargeable with interest. 

Plaintif[s nonsuit. 
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Greorce WIxLpESs & others vs. CHARLES B. FEsSSENDEN 
& others. 


A, of London, gave a letter of credit to B. & C., of Boston, who thereupon drew 
bills on A., which he accepted and paid: B. had other accounts with A., in which 
C. had no concern: C. had funds in the hands of B., and requested B. to remit to 
A. and close the account of B. & C.: B. afterwards made a remittance to A. and 
advised him, by letter, of other forthcoming remittances, and requested him to ap- 
ply the sum, which was actually remitted, to B.’s account generally, and place the 
bills which A. had accepted and paid for B. & C. to B.’s debit: This Jetter was 
shown to C. before it was forwarded to A.: A. replied, that he had received B.’s 
letter, and “‘ noted the contents’: This letter was also shown to C.: Before this 
letter was received, B. failed, being largely indebted to C.; and in about seventy 
days after the letter was written, A. suspended payment, not having, in his corre- 
spondence, again alluded to Bs request to debit him with the bills accepted and 
paid for B. & C.: About four and a half months after said letter was written, A. 
forwarded his account against B. & C. and it was put in suit. Held, that A. had 
not, by the terms of his letter to B., agreed to discharge C. and look for‘:payment 
to B. alone; that there was no consideration for such agreement, if it had been 
made ; and that A. was entitled to recover of B. & C. 


THIs was an action of assumpsit, in which the plaintiffs de- 
clared generally for a balance of account for money paid for the 
defendants. 

At the time when the transactions took place out of which 
. this suit arose, the plaintiffs were bankers in London, domg a 
heavy American business ; and three of the defendants, Fessen- 
den, ‘Thompson & Co. were merchants and partners in Boston, 
and John Skinner, the other defendant, a merchant in Charles- 
town. Fessenden, Thompson & Co. were defaulted, and the 
defence was made by Skinner. 

The facts, on which the parties submitted the case to the 
court, were these: In September 1836, S. Austin, jr., the 
plaintiffs’ agent in Boston, furnished the said Fessenden, 'Thomp- 
son & Co. and the said John Skinner, with a letter of credit, 
by which Messrs. W. & J. Thomas & Co. of St. Johns, 
Newfoundland, were authorized to draw on the plaintiffs, for 
account of Fessenden, Thompson & Co. and J. Skinner, to 
the amount of £1600. ‘This credit was intended by the de- 
fendants to be used in the purchase of a cargo for the joint ac- 
count of said Fessenden, '‘hompson & Co. and Skinner, and 
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the firm of Lombard & Whitmore. Bills to the amount of 
£1350 were drawn, in October 1836, by said Thomas & Co., 
by virtue of said credit, upon the plaintiffs, and were accepted 
by them in November ; were paid at maturity in January 1837; 
and were charged to the defendants, who were all duly notified, 
by letters of advice, of their acceptance. 

In February 1837, Lombard & Whitmore settled with Fes 
senden, ‘Thompson & Co. for their interest in the debt created 
by these bills, and paid them their proportion, with the under- 
standing that it should be assumed and paid by Fessenden, 
Thompson & Co, But no information thereof was given to the 
plaintiffs, who had no knowledge of Lombard & Whitmore’s 
interest in the voyage. At this time Fessenden, ‘Thompson & 
Co. were indebted to Skinner in about $14,000; in part, for 
moneys deposited with them, to be drawn for as he might have 
occasion ; and in part, for proceeds of goods sold by them for 
his account. 

On the 8th of February 1837, which was immediately after 
the settlement with Lombard & Whitmore, Fessenden, Thomp- 
son & Co. purchased a bill of exchange on London for £1000, 
which they remitted to the plaintiffs. Prior to the time of 
this remittance of £1000, Skinner had several times urged 
Fessenden, Thompson & Co. to remit, and close the account in 
which he was interested ; and they had agreed to do so; and 
when they remitted the £1000, they informed Skinner that they 
had remitted it for that account ; and to satisfy him that they 
had complied with his request, they told him what bill they had 
bought for the purpose, and showed him the letter written to the 
plaintiffs covering this remittance ; and at the time when the re- 
mittance was made by them, one of the firm informed Austin, 
the plaintiffs’ agent who gave the letter of credit, that they were 
then remitting to meet those bills ; but Austin did not inform the 
plaintiffs of this. ‘The letter to the plaintiffs, which enclosed 
the remittance, is as follows : 

*¢ Boston, February 8th, 1837. _ Messrs. Geo. Wildes & Co. 
London. Gentlemen— We last had the pleasure, 17th De- 
cember, enclosing bill on Paris for 10,000 francs, and informing 
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you that we should ship you 68 bales mohair. We have since 
concluded not to do so, and now have the pleasure of enclosing 
John Gliddens’s bill on Baring, Brothers & Co., Liverpool, for 
£1000 sterling, indorsed by Means & Clark and by us, to your 
order, which please collect to our credit. Messrs. Grant, Bal- 
four & Co., Genoa, and Messrs. Grant, Brothers, Trieste, will 
make you a further remittance for our account. Capt. Benj. 
S. Tufts of brig Angola has remitted you from Pernambuco 
apout £400 for our account. The remittances of £63. 3. 2. 
made you by Brothers Cramer, account J. Hall, J. Curtis and 
ourselves, should one third be placed to our credit. ‘The bills 
drawn by W. & J. Thomas & Co. for £1350 account John 
Skinner and ourselves, you will place to our debit. Respect- 
fully, Fessenden, Thompson & Co.”’ 

On the 9th of February, the plaintiffs wrote to the defendants 
as follows : 

‘¢ London, February 9th, 1837. Mr. John Skinner, Messrs. 
Fessenden, Thompson & Co. Boston. Gentlemen— Here- 
with you have your account current made up with interest to the 
31st December last, terminating in a balance of £1362. 12. 2. 
in our favor, to which make your books conform, if you find 
same free of error, and advise us accordingly. We are very 
truly your obedient servants. Geo. Wildes & Co.” | 

The letter of Fessenden, Thompson & Co. of February 8th, 
was received by the plaintiffs on the 16th of March 1837, and 
was answered by them, on the 18th of March, as follows : 

‘¢ London, 18th March, 1837. Messrs. Fessenden, Thomp- 
son & Co. Boston. Gentlemen — We have received your 
favor of the 8th ultimo, and noted its contents. You remit us 
a bill for £1000 on Messrs. Baring, Brothers & Co., and 
Messrs. H. Foster & Co. remit us, by their letter of, 18th < an- 
uary, a bill of £308. 0. 6. on ourselves at sixty days’ sight, due 
on 18th May, which will be collected to the credit of your ac- 
count. We are very truly your obedient servants. Geo. 
Wildes & Co.” | 

On the 17th April 1837, Fessenden, Thompson & Co, 
failed in business, being largely indebted to Skinner, and have 
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since continued insolvent. The letter of the plaintiffs, of March 
18th, was‘received by Fessenden, ‘Thompson & Co. on or 
about the 22d of April 1837, four or five days after their fail- 
ure. 

At the time when the bills, the amount of which is now de- 

manded in this suit, became due, Fessenden, Thompson & Co. 
were indebted to the plaintiffs in a balance of about £2200, on 
account of other transactions, (to which Skinner was no party,) 
exclusive of these bills; but the plaintiffs held a large amount 
of property belonging to them, the proceeds of which they were 
entitled to and did apply towards the payment of this balance, 
as far as it would go. ‘The bill for £1000 was received and 
collected, and passed to the credit of Fessenden, 'l'hompson & 
Co. Of the other funds mentioned in their letter of February 
8th, the sum of £120 9 11 was afterwards remitted by Fes- 
senden, ‘Thompson & Co. to the plaintiffs, who also received 
the £308 0 6 remitted by H. Foster & Co., which sums 
were credited to Fessenden, Thompson & Co., as also £300 
from New York. ‘These remittances, with the avails of prop- 
erty in their hands, reduced the balance against Fessenden, 
Thompson & Co., on the 11th of June 1837, (when the ac- 
counts were made up,) to £421 6 9, leaving the balance, 
due on the bills accepted for accounts of J. Skinner, Fessen- 
den, ‘Thompson & Co., of £1579 4 10. 
_ The plaintiffs suspended payment on the 3d of June 1837, 
and went into liquidation. ‘They had no further correspondence 
with the defendants, or either of them, on the subject of this 
suit, until August 1837, when they forwarded their account for 
payment, never having debited the said bills, on their books, to 
Fessenden, Thompson & Co., according to the request made 
by the latter in their letter of February 8th. 

Dexter, for the plaintiffs. 

C. G. Loring & Dehon, for Skinner. 

Hussarp, J. This cause has been very ably and elaborate- 
ly argued by the counsel on both sides, as well upon the con- 
struction of the letters of the parties, as upon the authorities 
supposed to bear upon the case. 
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The procuring of the letter of credit by all the defendants, 
and the acceptance and payment of the bills by the plaintiffs, 
are facts both admitted and proved ; and the plaintiffs must pre- 
vail against all the defendants, unless Skinner can satisfactorily 
show that he has been exonerated and discharged. It is not 
pretended that the plaintiffs were made acquainted with the 
interest which Lombard & Whitmore had in the cargo pur- 
chased by the bills in question, or that they knew the pecuniary 
relations subsisting between Skinner and Fessenden, Thompson 
& Co. All the facts made known to them are contained in the 
correspondence of Fessenden, Thompson & Co. with them; 
the material part of which, as bearing on this controversy, ap- 
pears to have been very short. Indeed, it seems to have been 
confined to the letter of February 8th 1837, and the answer of 
March 18th 1837. And on the construction of these two let- 
ters, the decision of the case mainly or wholly depends. 

In has been suggested by the plaintiffs’ counsel, that the last 
clause in the letter of Fessenden, Thompson & Co. of Febru- 
ary 8th, namely, ‘‘ the bills drawn by W. & J. Thomas & Co. 
for £1350 account John Skinner and ourselves, you will place 
to our debit,” simply means, ‘‘ you will charge them to the ac- 
count of John Skinner and Fessenden, Thompson & Co.” ; 
and that there was no intention on the part of Fessenden, 
Thompson & Co., by that phrase, to vary the existing relations 
of the parties with each other ; or, if there was, that the inten- 
tion was so ambiguously and equivocally expressed, that the 
plaintiffs would easily misunderstand it. But in relation to the 
first supposition, it may be replied, that the letters of the plain- 
tiffs of November 1836, acknowledging the acceptance of the 
bills, and which were directed as well to Skinner as to Fes-- 
senden, Thompson & Co., informed them to whose account 
they would be placed; and as to the other intimation, that it 
was so ambiguously or equivocally expressed that the plaintiffs 
would misunderstand it, it may be said, that the whole corre- 
spondence is loose, and implies very little of art in its construc- 
tion. We think it is clear, that the request of Fessenden, 
Thompson & Co. was, that the bills should be placed to their 
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account, and that so far as the plaintiffs were concerned, Skin- 
ner should not be looked to by them, but only Fessenden, 
Thompson & Co., and that this request was clearly enough ex- 
pressed to show what their intention was. 

This construction, if it needed further support, is strengthen- 
ed by the conduct of Fessenden, Thompson & Co. at home ; 
by the desire of Skinner, repeated several times to them, to 
have this account closed, and their agreeing with him so to do ; 
and by their showing the letter of February 8th to him, and 
stating to him that they had remitted to the plaintiffs £1000 for 
their account. What Fessenden, Thompson & Co.’s expecta- 
tions were, in respect to the plaintiffs agreeing to their request, 
is another thing, and is unimportant as it regards the construc- 
tion of their letter. 

The next question of importance is, did the plaintiffs agree 
to this request? ‘This rests on the construction of the first 
clause in their letter of March 18th 1837: ‘‘ We have re- 
ceived your favor of the 8th inst., and noted its contents.” 
These words, the defendants contend, are an agreement on the 
part of the plaintiffs to charge the bills in question to Fessenden, 
Thompson & Co., and to discharge Skinner. The construc- 
tion given to the words, by the defendants’ counsel, is this : 
‘¢ We notice your request to charge the bills drawn on us by 
W. & J. Thomas & Co. to your sole account, and to discharge 
Mr. Skinner. You have remitted us, by your letter, £1000, 
and promise further remittances from sources pointed out by 
you. We are willing, therefore, to agree to your proposal, and 
so you may settle with Mr. Skinner as you please, and we will 
hold you accountable for the bills.” And the counsel insist 
that this is the obvious meaning of the words, and that Fessen- 
den, Thompson & Co. might rightfully give that meaning to 
them. This construction the counsel attempt to fortify by the 
fact, that afterwards the plaintiffs did not address any letters to 
Skinner and Fessenden, Thompson & Co., and that they did not 
write at all on the subject, till after the lapse of four and a half 
months. The plaintiffs’ counsel, on the other hand, contends 
that these words are* merely words of course, used by mer 
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chants after acknowleding the receipt of a letter, and import 
neither acquiescence nor refusal, but merely say, ‘‘ we notice 
what you write us ;”’ and that in themselves they constitute no 
promise, but need some act done, or omitted to be done, to 
give them vitality. 

We are not aware that the phrase noted its contents, or note 
its contents, have ever been the subject of judicial decision, so 
as to have acquired a meaning in the minds of the community, 
like the clauses in a policy of insurance, or the Janguage in re- 
spect to bills of exchange. As the commerce of the world has 
extended, and the correspondence of merchants has been more 
and more enlarged and diversified, they have felt the necessity 
of abbreviating their communications, till at length they have 
almost a technical vocabulary of their own, not always very sig- 
nificant to the uninitiated, but yet sufficiently expressive of their 
general meaning. ‘The terms note or noted its contents are used 
apparently in the first place as an acknowledgment of having 
perused the letter of their correspondent, and that the commu- 
nications of the letter are understood and considered. ‘The 
words are in their nature distributive, and are to be applied to 
the several subjects of the letter about to be answered. And 
in relation to the duties growing out of these several subjects, 
they may, and often do, imply obligations ; but we do not think 
they necessarily, ex proprio vigore, import a promise which may 
be enforced at law. And it may perhaps be generally said, that 
where these’ words imply obligations, such obligations would ex- 
ist by force of the law merchant, without the use of the words. 
For example; a letter is sent which encloses a bill of ex- 
change for acceptance, a bill of lading of goods shipped to the 
port of the correspondent, and an order for insurance ; and the 
party receiving the letter acknowledges it, and says he notes the 
contents, and says nothing further, but merely that the bill of 
exchange and the bill of lading were enclosed. He is bound 
to present the bill of exchange for acceptance, and receive the 
goods on the bill of lading, and to effect the insurance ; but 
these duties would have resulted without the use of the phrase 
‘note the contents,’? and could be enforced by showing that 
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the letter had been received. On the other hand ; suppose the 
letter, among other things, had contained a request for liberty to 
draw on the house for some certain sum, to be paid for by fu- 
ture remittances, and the correspondent in reply should acknowl- 
edge the receipt of the letter, and say he had noted its contents. 
Would that be such an engagement to honor bills drawn on the 
strength of it, that third persons could safely take them on the 
ground that the words constituted a promise to accept the bills, 
which the law would enforce as equivalent to an actual promise 
to accept? We incline to think that the words do not contain 
such a direct promise to accept, as would of themselves bind 
the party to pay bills drawn on the strength of it. They are so 
far equivocal, that to one mind they might import a promise, 
and by another they might be deemed a polite but short mode 
of declining the request. The brevity of merchants’ letters 
often creates an obscurity which a sentence or two would wholly 
avoid. We are therefore brought back unaided, to consider 
what the parties did mean by their use of the terms ‘‘ we have 
received your favor of the 8th ultimo and noted its contents.” 
This reply is short and hastily written ; but still we may believe 
that the writers took into their consideration the request of 
Messrs. Fessenden, Thompson & Co., and understood its mean- 
ing; and admitting that they did, then the most favorable inter- 
pretation for the defendants, that we can give to the words ‘‘ noted 
its contents’ is this: ‘‘ We notice your wish that we should 
place the bills drawn on account of John Skinner and your- 
selves to your separate debit, and we are willing to do it as you 
desire.” We say that this may be the true meaning, from the 
fact that they were called upon to answer the inquiries or re- 
quest of their correspondents, with sufficient distinctness to en- 
able them to act upon such answer ; and from the consideration, 
that the words used by them do not in themselves import a ne- 
gative. But admitting, in the present instance only, that suck. 
is the meaning to be given to the phrase used, still we think it 
does not contain any direct determination to release Skinner at 
all events ; but that it presents one of those cases where the in- 
tention of the parties cannot be ascertained without looking at 
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their subsequent conduct, to explain and give a legal construc- 
tion to their previous language. But before doing this, it may 
be well to examine shortly some of the authorities brought to 
our notice by the counsel on each side. 

The plaintiffs rely on the position, that a simple agreement, 
on the part of a creditor, to discharge one of a number of part- 
ners, or one of a number of joint creditors, is a mere nudum 
pactum, and cannot avail the party pleading it; that some 
new security must be given, or there must be such a course of 
dealings between the parties, as will afford legal evidence, to be 
submitted to a jury, that the claim has been discharged. 

In the case of Lodge-v. Dicas & Rondeau, 3 Barn. & Ald. 
611, the two defendants were in partnership at the time the debt 
to the plaintiffs was contracted ; they subsequently dissolved, 
and it was agreed that Rondeau should receive the partnership 
debts and discharge the plaintiffs’ demands. Rondeau wrote to 
the plaintiffs, ‘‘ we have been arranging our accounts, and Mr. 
Dicas and myself have agreed that I should take the amount 
of your account on myself, which I will be responsible for to 
you.” Upon receiving this letter, the plaintiffs expressly agreed 
to exonerate Dicas from all liability as to the partnership ac- 
count, and stated that they should charge it to Rondeau’s pri- 
vate account; he having continued to employ them as his 
agents. Abbott, C. J. in delivering the opinion of the court, 
says, ‘¢ even if it had been distinctly proved in this case, that 
the plaintiffs were acquainted with the fact that Rondeau, by vir- 
tue of the arrangement between him and the defendant, Dicas, 
was to receive the debts due to the partnership and take upon 
himself the payment of this demand, I should still have had 
great doubts whether the plaintiffs had released Dicas ; but in the 
absence of that proof, I am clearly of opinion that there is no 
defence to the present action.’ Referring to Rondeau’s letter, 
he says, ‘‘that, however, was clearly not sufficient to show 
them the nature and terms of such arrangement ; and unless that 
knowledge be brought home to them, there can be no doubt 
whatever in the present case.”’ David v. Ellice, 5 Barn. & 
Cres. 196, came before the same court, and the note of tha 
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case is as follows: ‘* A. B. & C. were in partnership in trade: . 
A. retired from the firm, and notice of that fact was given to D. 
a creditor.of the firm, and that B. & C. continued the business, 
and assumed the funds and charged themselves with the debts 
of the partnership. ‘The balance due to D. was transferred to 
his credit by the new firm, and D. was informed of this trans- 
fer and assented to it. He afterwards drew upon the new firm 
for a part of this balance, and they accepted and paid his bills. 
The new firm having become insolvent, it was held that C. con- 
tinued liable for the debt due to D. from the old firm.”’ In that 
case, the court say no new person, not originally a debtor, had 
consented to become so, and there was no evidence of prejudice 
to Ellice on the presumption that he had left funds in the hands 
of his former partners, which he would otherwise have with- 
drawn ; and in the absence of such proof, the court were clear- 
ly of opinion that he was not discharged. S. C. 7 Dowl. & 
Ryl. 690. 

In Gough v. Davies, 4 Price, 200, the note is thus: ‘*A 
person depositing money with bankers, and taking their account- 
able receipts, does not, by continuing to leave his money in the 
bank after a dissolution of the original firm, and the constitution 
of a new one which consists of some of the members of the 
old bank and of other persons, discharge the former partners 
who have gone out, although he receives interest regularly from 
the new firm, gives them no notice, and continues to transact 
business with them in the common course, and that for a period 
of four years, and until they become insolvent.”’ In that case, the 
court say, ‘‘ there is therefore no evidence to show that Gough 
adopted the new firm. What more has he done than to say, ‘ I 
am perfectly willing to take your security for the new debt, but 
I do not release the old firm, I keep their accountable re- 
ceipts,’”’ &c. If the new partnership had given him. notice to 
produce the old receipts, he would have been nonsuited. 

In the case of Smith v. Rogers, 17 Johns. 340, the defend- 
ants were indebted to the plaintiffs for goods sold, and shortly 
after they dissolved partnership, and a few days after, (April 
22d,) Bement, one of the defendants, wrote to the plaintiffs say- 
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ing, ‘‘our firm was dissolved on the third instant, and I as- 
sumed your demand, which you may rest assured will be paid 
as soon as possible.’? On the 27th of April, the plaintiffs an- 
swered, ‘we observe your partnership is dissolved, and that 
you have assumed our debt, which we are satisfied with.” On 
the 19th of July, Bement again wrote to the plaintifis: ‘I 
enclose you ¢ 100, which you will please place to the credit of 
the late firm of R. & B.;” and on the 13th of August fol- 
lowing, Bement gave his note to the plaintiffs who gave him a 
receipt: ‘‘Rec’d Aug. 13th, 1816, from C. M. Bement his 
note on demand with interest for $ 600, when paid to be placed 
to the credit of Rogers & Bement’s account with us ; also 
$ 2,86 for balance of said account.’’ On the 21st of Decem- 
ber 1816, the plaintiffs received $100 from Bement, in part 
payment of the above balance. And Bement continued to do 
business till November 1837, when he became insolvent. No 
suit was brought against him to compel the payment of the note’ 
given by him to the plaintiffs, nor was Rogers called on, by the 
plaintiffs, for the payment of the original debt, till after the 
insolvency of Bement. The court held that the letter of the 
plaintiffs, of April 27th, in which they acknowledge notice that 
the partnership was dissolved and that Bement had assumed 
their debt, with which they were satisfied, could not be consid- 
ered as a discharge of Rogers & Bement ; that the subsequent 
payment of $100 contradicted such a construction ; and they 
also held, ‘that neither the acceptance of the note of Bement by 
the plaintiffs, nor the indulgence shown to him, amounted to a 
payment, or discharged Rogers ; but that the plaintiffs were 
entitled to recover the balance due for the original debt, on de- 
livering up the note to be cancelled. 

These cases, if admitted as fully declaring the law, seem 
decisive of the case at bar. But the defendants in reply con- 
tend that the cases.of Lodge v. Dicas & Rondeau, and David v. 
Ellice, are much shaken by the opinion of the court in the case 
of Thompson v. Percival, 5 Barn. & Adolph. 925, upon which 
case the defendants rely. That case was as follows: James 
& Charles Percival, the defendants, had been partners, and the 
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chief part of the goods, for which the action was brought, had 
been delivered to them before they dissolved their partnership, 
and the residue before the plaintiffs had knowledge that it was 
dissolved. On the dissolution, effects were left in James’s 
hands (who continued the business) sufficient to pay the part- 
nership debts. Shortly after the dissolution, the plaintiffs’ col- _ 
lector applied for the balance due him, to James Percival, who 
told him that Charles knew nothing of these transactions, and 
that the plaintiffs must look to him alone. The plaintiffs after- 
wards drew a bill on James, at three months, for the mixed 
amount, which was accepted and afterwards dishonored, and the 
plaintiffs gave him time to pay, but afterwards brought this action 
against both defendants. A verdict was taken for the full 
amount, with leave to move for a nonsuit, if the court should 
be of opinion that the plaintiffs had discharged Charles P. from 
the debt. Lord Denman, in delivering the opinion of the court 
said, ‘‘ it appeared that the facts proved raised a question for 
the jury, whether it was agreed between the plaintiffs and James 
that the former should accept the latter as their sole debtor, and 
should take the bill of exchange accepted by him alone, by way 
of satisfaction for the debt due from both. If it was so agreed, 
we think that the agreement and receipt of the bill would be a 
good answer on the part of Charles P. to this demand, by way 
of accord and satisfaction. It cannot be doubted but that if a 
chattel of any kind had been, by the agreement of the plaintiffs 
_ and both the defendants, given and accepted in satisfaction of the 
debt, it would have been a good discharge. It is not required 
that the chattel should be of equal value ; for the party receiving 
it is always taken to be the best judge of that in matters of uncer- 
tain value. Nor can it be questioned but that the bill of exchange 
of third persons, given and accepted in satisfaction of the debt, 
would be a good discharge.”” In answer to the suggestion that 
the acceptance of a bill of exchange by one of two debtors 
cannot be a good satisfaction, because the creditor gets nothing 
which he had not before, it is replied that ‘‘ the written security, 
which was negotiable ‘and transferable, is of itself something dif- 
ferent fron: that which he had before ; and many cases may be 
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conceived, in which the sole liability of one of two debtors may 
be more beneficial than the joint liability of two, either in respect 
of the solvency of the parties, or the convenience of the rem- 
edy,” &c. ‘If, therefore,”? said Lord Denman, ‘‘ the plain- 
tiffs in this case did expressly agree to take, and did take, the 
separate bill of exchange of James, in satisfaction of the joint 
debt, we are of opinion that their so doing amounted to a discharge 
of Charles.”’ ‘The case, the court say, is distinguished from 
that of Lodge v. Dicas. In that case, ‘‘no new negotiable 
security was given; nor did the difference between the joint 
liability of the two and the separate liability of one of them ap- 
pear to have been brought under the consideration of the court. 
In the case of David v. Ellice, no bill of exchange was given, 
and that decision is not altogether satisfactory to us. We can- 
not but think there was abundant evidence of the payment of 
the old debt by the old firm, to the plaintiff, and a new loan to . 
the new firm, which might have been as well effected by a 
transfer of account by mutual consent as by actual payment of 
money.”’ 

That case of Thompson v. Percival, differs from the case at 
bar in this essential feature— that a new negotiable security 
was taken of one of the parties, and after its dishonor, time was 
given him; and in that it resembles the cases of Evans vy. 
Drummond, 4 Esp. R. 89, and Reed v. White, 5 Esp. R. 122, 
and the Massachusetts cases where, prima facie, a negotiable 
note is held to be payment. 

The defendants have also cited the case of Hart v. Alexander, 
2 Mees. & Welsb. 484, as not only shaking the authority of 
Lodge v. Dicas and David v. Ellice, but as proving that a dis- 
charge may be inferred by the course of trade, where no sep- 
arate security has been given. But in that case, the retired 
partner had been withdrawn for ten years before the failure of 
the other partners, who had also taken in others; and it was 
submitted to the jury to decide whether, with the knowledge of 
the fact that the defendant had retired from the partnership, and 
the plaintiff’s consenting to take the remaining partners as his 
debtors and making new contracts with them, he did not dis- 
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charge the defendant. ‘The jury found for him ; and the court, 
after argument, confirmed the verdict. 

It is certain that these authorities affect the cases of Lodge v. 
Dicas and David vy. Ellice, on which the ‘plaintiffs rely. But 
the difficulty on the part of the defendant, Skinner, is, to bring 
his facts within the range of the cases cited for him. That of 
Thompson v. Percival proceeds on the ground of an accord and 
satisfaction ; and that of Hart v. Alexander on a long course 
of dealing and new contracts, not only with the other, but also 
with the new partners, knowing the defendant had retired ; 
while in the case before us, no accord and satisfaction took 
place, and there were no continued dealings between these 
parties. 

The defendants have also referred us to the cases of Sheehy 
v. Mandeville, 6 Cranch, 264, and Harris v. Lindsay, 4 Wash. 
C. C. 271; in the latter of which the court say that partners 
cannot, by any agreement between them, affect the rights of 
their creditors ; but that where the creditor, with a full knowledge 
of such agreement, entered into a totally new contract with the 
paying partner, entirely changing the nature of the partnership 
debt and making it a different debt from that which the retiring 
partner was bound to pay, and subjecting him to a different 
kind of responsibility, the defendant Lindsay was discharged 
and it amounted to an acceptance of the other partner, Tom- 
linson, as the debtor ; the propriety of which decision we do 
not draw into question. 

And it is to be observed that neither of the cases, which are 
cited by the defendants, dispenses with a consideration. On the 
contrary, they proceed on the ground of a consideration satis- 
factory to the party receiving it, whether the same be of greater 
or less value ; and in the cases of substitution, they are either 
of a new and more available security, or of a new debtor in 
place of the old. But in the present case, there was neither 
the substitution of a new debtor nor of other and different se- 
curity. 

Without taking further time in the examination of the various 
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authorities cited, we are brought to a consideration of the other 
questions raised in this case. . 

The counsel of Skinner, in support of his defence, assume 
two positions. First, that there was an appropriation of remit- 
tances towards the payment of this debt. Second, that the 
silence of the plaintiffs, from the time of their writing in March, 
to August, is sufficient evidence of their acquiescence in the 
proposed discharge of Skinner. 

The argument that there was an appropriation, in part pay- 
ment of the bills in question, rests principally, if not wholly, 
upon the fact that Lombard & Whitmore paid their share of the 
interest in said bills, immediately prior to the remittance of the 
bill for £1000 ; and that Fessenden, Thompson & Co. inform- 
ed Skinner that they had remitted it for that account, and also 
informed the plaintiffs’ agent, Austin, that they were remitting 
to meet those bills. ‘This may have been the intention of Fes- 
senden, ‘Thompson.& Co. But the question is not merely 
what was their intention, or their declarations on this side of the 
water ; but whether they communicated such intention to the 
plaintiffs. If they did, it must be found in the letter of Feb- 
ruary 8th. Iam ata loss to understand how, from that letter, 
the bill of £1000 could be considered by the plaintiffs as a 
special appropriation to pay, as far as it would go, the bills of 
£1350. The remittances were to be passed to the credit of 
Fessenden, ‘Thompson & Co. generally ; and the plaintiffs 
were requested to place the bills to their debit. An appropria- 
tion can only be made where there are different accounts be- 
tween the parties, or where the party is indebted on account, 
and on a bond or note ; and to make a payment an appropria- 
tion, there must be a specific direction to which account, or to 
which bond or note, to apply it. Otherwise, the payment is on 
account generally, and the right of appropriation rests with the 
creditors ; and if not exercised, it is usually applied to the ex- 
tinguishment of that portion of the account which is prior in 
time. Now Fessenden, Thompson & Co. did not direct this 
£1000 to be applied to the extinguishment of the £1350, as 
far as it would go. If it had been so directed, the language 
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would have been very different. It would have been ‘‘ £1000 
herein remitted is on account of the bills drawn by W. & J. 
Thomas & Co. for account of J. Skinner and ourselves, and 
the balance of that account we wish to have passed to our 
debit ;”’ or such an expression of their intention, that the plain- 
tiffs could not reasonably mistake it. It is said, indeed, that 
the direction of the payer need not be in express terms, but 
may be inferred from circumstances. But surely from this let- 
ter no such direction could be probably inferred ; and the de- 
fendants, in relying upon it, obtain but a poor support. Again, 
it is said the payment must be applied consistently with the 
intent of the payer ; and for this is cited Bonaffe v. Woodberry, 
12 Pick. 463. It is there said by Putnam J. that the payer or 
donor has a right to appropriate the money which he advances. 
‘¢ If the former paid with one intent, and the receiver accepted 
with another, the intent of the payer shall prevail.”? This is 
true ; but the intent must be made known, at the time of pay- 
ment, to the party receiving it. A secret intent cannot prevail 
in such a case. But.it is said that when the £1000 was re- 
mitted, Fessenden, Thompson & Co. informed Austin, the 
agent of the plaintiffs, that they were then remitting to meet 
those bills drawn by virtue of his letter of credit, but that Austin 
did not inform the plaintiffs thereof ; to which it may be answer- 
ed, that Austin was under no obligation, from any thing that 
appears as to the nature of his agency, to communicate such 
verbal intelligence ; and especially, that the plaintiffs would learn 
it more naturally from the defendants themselves. But it is 
urged that they did remit, on settling with Lombard & Whit- 
more, and that Skinner asked them to remit, and that in conse- 
quence of these facts, Fessenden, Thompson & Co. were 
mere agents of these parties, and if they omitted to state the 
agency, on remitting the money, it does not make any difference 
as to their rights ; so that one third of this money must be con- 
sidered as Lombard & Whitmore’s money, and the same as if 
the plaintiffs had collected it of Lombard & Whitmore them- 
selves. ‘T’o this it may be satisfactorily replied, that Lombard 
& Whitmore were never the debtors of the plaintiffs, in relation 
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to this transaction, either jointly with the present defendants, or 
in any other way ; but they were debtors to Skinner and Fes- 
senden, Thompson & Co., or to the latter, whichever furnished 
them with the funds; and the payment by them to Fessenden, 
Thompson & Co. was wholly independent of the plaintiffs; a 
transaction with which they had nothing to do, and by which 
they could not be affected. And as to Skinner, there is no 
evidence of his having paid any money to Fessenden, Thomp- 
son & Co. on this particular account. And if he had, it could 
not, surely, prejudice the plaintiffs, without special notice to 
them, and their assent to it. 

The further position of the defendants is, that the silence of 
the plaintiffs, from the time of their writing, in March, to the 
middle of the following August, is sufficient evidence of their 
acquiescence in the proposed discharge of Skinner, and is in 
fact a ratification of the request to transfer the account, upon 
which Fessenden, Thompson & Co. and Skinner might safely 
act: As where a merchant forwards to his correspondent his 
account balanced, and no acknowledgment is made respecting 
it, lapse of time will be evidence to bind the party receiving it, 
and to hold him accountable for the balance : And so Skinner, 
presuming on such acquiescence, might have settled his share 
of the bills with Fessenden, Thompson & Co., with perfect 
safety to himself. But in the present case, the lapse of time is 
not in itself sufficient to bind the party ; for on the Ist of June 
the plaintiffs suspended payment and went into liquidation. Be- 
sides ; the silence on the other side is not to be overlooked. 
On the 9th of February, the plaintiffs stated their account with 
Messrs. John Skinner & Fessenden, Thompson & Co. as of 
December 31, 1836, in which the bills are charged to them 
with the commission for accepting and paying, and they are 
credited with a rebate of interest, as the bills were not payable 
till some time in January ; and this account was regularly for- 
warded. Yet neither Skinner, nor Fessenden, Thompson & Co. 
took any notice of it; they neither acknowledged it, nor renewed 
the request to carry the amount to the account of Fessenden, 
Thompson & Co., nor intimated that the £1000 was remitted 
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on that account. But giving no weight to this fact, as unfavor- 
able to the defendants, we think there was no laches on the part 
of the plaintiffs, nor such silence as binds them to the admis- 
sion of Skinner’s discharge. 

Without extending these observations further, it may be re- 
marked upon the facts before us, that the plaintiffs have obtained 
no advantage by the proposal of Fessenden, ‘Thompson & Co. 
to place the bill to their credit ; nor does it appear that Fes- 
senden, ‘Thompson & Co. charged Skinner, on their books, 
with his proportion of the bills, at the time they remitted £1000 ; 
nor that Skinner gave them any credit for a remittance, on his 
account ; nor that any change whatever took place in their 
accounts, in consequence of the letters being shown to him. 
Indeed it does not appear that the cargo, which it is said was 
purchased with the bills, went into the hands of Fessenden, 
Thompson & Co. exclusively, and that Skinner did not receive 
his full share of it. But be that as it may, it does not affect 
this opinion. ‘The facts do not prove that Skinner has sustain- 
ed any loss in consequence of the letter written to the plaintiffs 
of the 8th of February ; and clearly not after the plaintiffs’ an- 
swer was received ; till which time the plaintiffs could not be 
affected by any negotiations of Skinner & Fessenden, Thomp- 
son & Co. as between themselves, because prior to the time of 
receiving that letter, Fessenden, Thompson & Co. had failed, 
and the relations of the parties were fixed by that event. Without 
therefore relying with too much confidence on the construction 
given to tlie letter of March 18th, it appears to us that no appro- 
priation was in fact made by Fessenden, Thompson & Co. of 
the bill of £1000, or of any other specific amount, towards the 
payment of the bills of £1350 ; that the payments actually made 
by Fessenden, Thompson & Co. must, agreeably to the law 
merchant, be applied to the extinguishment of prior debts ; that 
no change of credit took place on the books of either party ; 
that no new credit was given; that no bill of exchange was 
drawn on Fessenden, Thompson & Co. by the plaintiffs, as evi- 
dence of an accord and satisfaction of the old debit ; and that 
no consideration was in fact paid or promised for the proposed 
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release of Skinner. So that whatever were the intentions of the 
parties, those intentions have not been carried into effect in such 
manner as to change the legal relations of the parties. We do 
not therefore perceive that any sufficient and substantial grounds 
exist why Skinner should be discharged from a debt fairly in- 
curred by him jointly with Fessenden, ‘Thompson & Co., not 
merely as surety, but for funds to furnish a cargo in which he 
was beneficially interested ; and in accordance with this opinion, 
the defendant, Skinner, must be called, and judgment entered 
for the plaimtiffs. 


PresiDENT, Directors, &c. of THE WasHINGTON Bane 
vs. SamuEL A. SHURTLEFF. 


A. guarantied payment of notes and bills of exchange which a bank might discount 
for B. during one year, to the amount of $3000 only in the whole: The bank dis- 
counted ten notes for B., at different times during the year, amounting in the whole 
to $ 3605, which notes were not paid by the makers or indorsers; and notice of 
non-payment was given to A., as the notes severally fell due: In a suit by the 
bank against A. on his guaranty, it was held that he was liable, not for the gross sum 
of $3000, but forasum not exceeding that amount on the notes discounted, and 
also for interest on the several notes, after they fell due and notice of non-payment 
was given him. Held also, that A., on paying the notes to said amount, and inter- 
est, would be entitled to have them delivered to him for his use and benefit; and 
that, as the first eight notes amounted to $ 2782-29, and the ninth note was for 
§ 460, the bank would be trustee of A. in the sum of $ 217-71, part of said note. 


THIS was an action of covenant broken, founded on the fol- 
lowing obligation: ‘* Whereas the Washington Bank has been 
in the habit of discounting, from time to time, notes and accept- 
ances offered for discount by William D. Ticknor ; and where- 
as the said bank may not always be satisfied with the paper so 
offered for discount, and in consequence of which the said Wil- 
liam D. Ticknor may often be disappointed in not obtaining 
such discounts as may be required in his business : Now there- 
fore, I Samuel A. Shurtleff of Boston, Physician, in considera- 
tion of the premises and of one dollar to me paid by the Wash- 
ington Bank, the receipt whereof is hereby acknowledged, do 
hereby guaranty to the President, Directors and Company of 
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said Washington Bank, the full payment of all such notes, bills - 
of exchange, acceptances, or paper evidences of debt, which 
may, from time to time, within one year from the date of these 
premises, be offered by said Wm. D. Ticknor to said bank and 
actually discounted by said corporation; provided, however, 
that in no event shall I be answerable for any sum exceeding 
three thousand dollars in the whole ; it being also understood, 
that this is to be considered a standing guaranty to said bank, 
for the time and for the sum aforesaid, notwithstanding said 
Wm. D. Ticknor may have, from time to time, paid or re 
ceived notes and acceptances or other paper evidences of debt 
discounted as aforesaid. ‘‘ In witness whereof, I have hereunto 
set my hand and seal the first day of December, in the year of 
our Lord one thousand eight hundred and thirty four. S. A. 
Shurtleff. (Seal.)” 

The case was submitted to the court on the following agreed 
statement of facts: After the defendant executed the foregoing 
obligation, the plaintiffs, from time to time, discounted paper for 
William D. Ticknor therein mentioned, to a large amount. 
Said Ticknor afterwards failed; and at the time of his failure 
was indebted to the plaintiffs as indorser of ten notes, amount- 
ing in all, without interest, to $3605°37, which were discounted 
by the plaintiffs for him during the time covered by the defend- 
ant’s said obligation. ‘The several parties to said notes were 
duly notified, when the same became due and payable, and the 
defendant was notified of the default of said Ticknor, as each 
of said notes became due. All said notes are now in the pos- 
session of the plaintiffs, unpaid. 

No tender has ever been made by the defendant to the plain- 
tiffs of any sum as the amount due on his said obligation ; but 
the defendant has been ready and willing and has offered to pay 
the sum of $3000, on the condition that the plaintiffs would 
deliver up to him the same amount of the said notes. .This the 
plaintiffs have refused to do ; and they claim of the defendant 
the amount of said obligation, with interest from the time of the 
notice of Ticknor’s defaults. They also claim the right to re- 
tain all the said notes, for the purpose of securing to themselves 
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the balance due thereon from Ticknor, over and above the said 
$ 3000 ; said notes being of some value. 

The plaintiffs have always been ready to deliver all said notes 
to the defendant, on his paying them the amount thereof ; but 
the defendant has declined paying the full amount. 

The defendant will receive, on the assignment of said ‘Tick- 
nor, about 20 per cent. of the $ 3000. 

It was agreed by the parties, that if the court should be of 
opinion that the defendant, on paying the sum found due on his 
said obligation, is entitled in equity to $3000 in amount of said 
notes, or any other portion of them, such notes shall be deliver- 
ed to him by the plaintiffs ; but that if the court should be of 
opinion that the plaintiffs are entitled to hold all the said notes as 
security for the balance due to them from said ‘Ticknor, over 
and above the ¢ 3000, then said notes shall be so retained by 
them. 

Judgment to be rendered for the plaintiffs, for such amount of 
principal and interest, as is legally and equitably due on the de- 
fendant’s said obligation. 

Cooke, for the plaintiffs. 

T. P. Chandler, for the defendant, cited Mayhew v. Crick- 
ett, 2 Swanst. 191. vw parte Rushforth, 10 Ves. 409. Paley 
v. Field, 12 Ves. 435. Hayes v. Ward, 4 Johns. Ch. 123. 
Bardwell v. Lydall, 7 Bing. 489. Norris v. Ham, 1 R. M. 
Charlt. 267. 1 Story on Kg. § 638. 

Huszarp, J.* The contract between these parties presents 
the simple case of creditor and surety ; and in the construction 
to be given to it, we are to regard it as coming within the well 
established rule of law, that a surety, on paying the debt of the 
principal, is entitled to be substituted in the place of the credi- 
tor, with the same right to avail himself of any security for the 
debt, which is placed in the hands of the creditor — whether 
consisting of real or personal estate, or choses in action. The 
rights and duties of the parties appear to us to be the same in 
principle, as if the defendant had been the last indorser on the 
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several notes, to an amount not exceeding ¢ 3000. If this had 
been the precise situation of the parties, and the defendant had 
paid the notes as they severally fell due, he certainly would have 
been entitled to a delivery of them for his own benefit. That 
the plaintiffs gave this construction to the contract, we think is 
manifest from the notice which they gave to the defendant at the 
time when the first note became due, and when no other note, 
discounted for Ticknor and embraced under the defendant’s 
guaranty, was actually payable ; and also from the subsequent 
notices. And we do not perceive that the non-payment of the 
notes by the defendant, at the times, respectively, when he re- 
ceived notice of their dishonor, varies or affects the legal rights 
of the parties. 

It is said, however, that in such case there will be a difficulty 
in deciding which notes belong to the defendant, and which to 
the plaintiffs. But we think such difficulty does not exist. It 
is true that the plaintiffs might discount notes for Ticknor, dur- 
ing the existence of the contract with the defendant, beyond the 
sum of $ 3000, and might receive payment therefor ; and the 
plaintiffs could have determined, at the time of making the loans, 
to which of them the guaranty of the defendant should apply. 
But we are of opinion, that giving the notice to the defendant, 
as the notes were severally dishonored, fixed the liability of the 
defendant to those particular notes, till their amount became 
equal to $3000, and that the notes beyond that amount, and 
falling due afterwards — whatever may have been their date — 
belong exclusively to the plaintiffs, as well as any security spec- 
cially appropriated to the payment of those notes. 

Adopting this mode of settling the rights of these parties, a 
. question arises, in what manner interest shall be cast on the 
guaranty of the defendant. And as to this, we are of opinion 
that the obligation is, not to pay the round sum of ¢$ 3000, but 
an amount not exceeding that sum, on notes or acceptances dis- 
counted by the plaintiffs, from time to time, for Ticknor ; and 
consequently, that as each note fell due and notice was given to 
the defendant, he became fixed, under his guaranty, for the pay- 
ment of the same, with interest if the payment should be de. 
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layed. The plaintiffs will therefore be entitled to cast interest 
on the several notes, up to the amount of $3000 of principal, 
from the times they were payable ; and this interest is to be 
added to the $3000. For this amount the plaintiffs will be 
entitled. to judgment ; first deducting, however, any payments 
which may have been made to them upon said notes: And on 
receiving satisfaction for the same, they will be bound to deliver 
the said notes to the defendant for his own personal use, without 
account to the plaintiffs. | 

It appears, on inspecting the schedule of the notes, that, taken 
in their order, they will not make the precise sum of $ 3000. 
The eight first notes amount to $ 2782-29, and the next note, 
being $460, we are of opinion, that on the satisfaction of the 
judgment now to be rendered in this action, the plaintiffs will be 
trustees of the defendant, in the sum of $ 217-71, part. of the 
note for $460; and the balance of the note, being $ 242-29, 
will belong to the plaintiffs. Any amount, therefore, recovered 
by the plaintiffs on that note, will belong to them, to the amount 
of ¢ 242-29 and interest, and the balance to the defendant. 

Judgment will be entered for the plaintiffs for the amount to 
be ascertained as above directed. ; 
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CoMMONWEALTH vs. INHABITANTS OF CAMBRIDGE. 


In a suit by the Commonwealth against a town, to recover back money overpaid for 
the support of State paupers, the accounts of the agent of the town, respecting 
those paupers, although examined by a committee, who reported that they were 
correct, and whose report was accepted by a vote of the town, are not conclusive 
evidence against the defendants, but may be shown to have been erroneous; and 
the court may appoint an auditor to examine the vouchers and evidence, and to 
state the accounts and make report thereof. 

In such case, the auditor may inquire into the value of the paupers’ labor, which was 
estimated and credited in the agent’s accounts, and may thereupon state an account 
in which that labor is estimated at a less value than in the accounts of the agent. 

Where an auditor reports the evidence concerning the value of labor which is the 
subject of an account that is referred to him, his report may be impeached by the 
evidence reported, and by other evidence, and may be controlled by the jury. 

Where parties agree that an auditor may state the evidence on which he founds his 
report, and he states, in his report, only the substance of the evidence, his report 
may be used as evidence, on the trial, by the party in whose favor it is made. The 
other party, if he suppose any material evidence to be omitted in the report, should 
apply to the auditor, before the trial, to supply the omission. 

A town, in stating an account with the Commonwealth as to the support of State pau- 
pers, is bound to credit the value of the paupers’ labor only, and not any share of 
the profits, if there be any, which the town derives from their labor. 

The Commonwealth is liable for costs, under the Rev. Sts. c. 121, § 22, in suits com- 
menced before those statutes went into operation. 


AssumpPsiT on the money counts, to recover several sums 
paid to the defendants by the plaintiffs from the year 1829 to 
the year 1835 inclusive, for the support of State paupers, on 
the allegation, that more money was paid to, and received by, 
the defendants, in each of those years, than was due for such 
support. 

The trial was before Putnam, J. who reported the case as 
follows: ‘lhe defendants admitted that the money, which the 
plaintiffs sought to recover back, had been paid to them, and 
admitting, pro formd, that the plaintiffs could make out a primd 
facie case to recover it back, they offered in evidence a report 
and supplemental report of Joseph Willard, Esq., an auditor 
appointed by this court to audit the accounts of the defendants in 
regard to the support of the paupers by the defendants ; and they 
maintained that, by said reports, it appeared that the expense 
of supporting the State paupers by the defendants had, in each 
year, amounted to a larger sum than the value of said paupers’ 
labor, and the moneys so paid by the Commonwealth. 
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The Attorney General objected to the admission of these re- 
ports. Ist. Because the subject to be inquired about was not 
one to which the power of the court to appoint an auditor ex- 
tended, inasmuch as the only matter of account was a stated and 
settled account kept by the defendants in the books of their 
agents, and no longer open to audit or change. And for the 
purpose of sustaining this objection, he exhibited the books of 
the alms-house, the records of the town appointing commit- 
tees to examine the accounts, the reports of said committees, 
and the votes of the town, in legal town meeting, accepting said 
reports. But, for the purposes of the trial, this objection was 
overruled. 

2d. The Attorney General objected to the report, that if 
it was admissible at all, yet that the value of the paupers’ labor 
had been settled by the defendants and agreed to, and could not 
be the subject of revision by the auditor. And he further ob- 
jected to all that part of the reports in which the auditor had 
recited the substance and purport of the evidence of witnesses 
before him. Both which objections, for the purposes of the 
trial, were overruled, and the report and supplemental report 
were admitted. . 

The Attorney General moved the court to instruct the jury, 
that in the stating of the accounts by the auditor, the charge for 
rent of the alms-house, amounting in each year to $420, and 
the charge of interest on the permanent stock, $108, (total, 
¢ 528,) were not admissible in point of law: ‘That the auditor, 
in stating his opinion of the value of the paupers’ labor, had ex- 
ceeded his authority ; and inasmuch as the price had been fixed 
by the town, the price so fixed was the proper price to be tak- 
en into the account, unless, by evidence other than the auditor’s 
report, a different value should be determined on by the jury. 
He further asked the court to instruct the jury, that all the 
profits, derived to the town from any manner of work on which 
the town employed said paupers, was to be taken as a diminution 
of the charge of supporting them; and as it appeared, in the 
auditor’s report, that no credit had been given for such profit, 
the jury should correct the report in that particular. He fur- 
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ther moved the court to instruct the jury, that in point of law 
all the charges for land hire, amounting, in the year ending in 
April 1831, to $ 168-98, and all the charges for the like pur- 
pose in the other years, should be stricken out, or that credit 
should be given for the products of the land so hired ; it appear- 
ing by the auditor’s report, as the plaintiffs contended, that he 
had not credited the products of the land. He further moved 
the court to instruct the jury, that if it appeared to them that 
the price of the Brighton Ledge (so called) was charged upon 
and paid out of the funds of the alms-house, the proceeds of 
the said ledge should be credited in account as part of the funds 
for which the defendants are accountable. He further moved 
the court to instruct the jury, that the men who labored on the 
road, as described in the auditor’s report, are not chargeable as 
paupers, and that the plaintiffs are entitled to recover back all 
the money charged in the defendants’ account for the support 
of said men. 

But the judge, intending to reserve all questions upon these 
motions for the consideration of the whole court, overruled the 
same, and refused to give the instructions prayed for ; but, on 
the subject of the paupers’ labor, he directed the jury, that the 
auditor’s report was to be taken as satisfactory evidence, unless 
impeached ; that if the other evidence in the case did, in their 
judgment, impeach it, they should correct that item; but if 
otherwise, they might return a general verdict for the defendants. 

A yerdict was returned for the defendants ; and the Attorney 
General moved for a new trial, first, for error in the rulings and 
instructions of the judge ; and secondly, because the verdict was 
against the weight of the evidence. 

It appeared from the papers in the case, and from the audi- 
tor’s reports, that State paupers and town paupers were sup- 
ported together in the defendants’ alms-house establishment ; 
that the real estate connected with that establishment cost 
$7000; that the defendants bought two stone ledges, one of 
them in Brighton, for $50 each, for which sum they were enti- 
tled to take away as much stone as they pleased, for a certain 


time, and that about $2000 worth was taken from each ledge 
VOL. Iv. 4 
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and sold, which ‘‘ proved to be a good speculation” ; that the 
principal part of the work on the ledge was done by State pau- 
pers ; that the defendants also hired thirty or thirty-five acres of 
Jand, on which work was done by the inmates of the alms-house, 
in raising vegetables, &c. which were sold. 

From the accounts of the defendants’ agents concerning the 
support of paupers, which had been examined and reported upon 
by a committee, &c. (as mentioned in the judge’s report, ante, 
p. 36,) it appeared, that for five years, ending April 19th 1833, 
‘‘the profits of the alms-house, in addition to supporting the 
town poor,’’ was estimated at $9817-84. In these accounts, 
however, the paupers’ labor on the roads, &c. was estimated at 
50 cents per day, and no interest was computed on the cost of 
the real estate attached to the almshouse, nor on the amount of 
stock and other personal property. Said committee reported, 
that the ‘* pecuniary advantages of the institution had been much 
overrated by the usual mode of adjusting the accounts,”’ and that 
by charging interest on the abovementioned property, and allow- 
ing 30 cents per day (which the committee deemed the full val- — 
ue) for pauper’s labor, the profits of the alms-house establish- 
ment for said five years would be only $ 2538-89. 

The auditor reported, that 25 cents per day was as much as 
the paupers’ labor was worth; and he stated an account, from 
which (as stated in the report of the judge, ante, p. 35,) it ap- 
peared, that the expense incurred by the defendants in the sup- 
port of State paupers exceeded, yearly, the value of their labor 
and the money received from the Commonwealth. In stating 
this account, the auditor charged the defendants with the earn- 
ings (i. e. the value of the labor) of the State paupers, but did 
not charge them with any profits, real or supposed, which they 
derived, or were supposed to derive, from said paupers’ labor. 

This case was argued and decided at a former term. 

Austin, (Attorney General,) for the plaintiffs. 

Greenleaf § Buttrick, for the defendants. 

Wipe, J. This case comes before us again, on a motion 
by the Attorney General for a new trial, for sundry rulings of 
the judge presiding at the trial, alleged to be erroneous, and be- 
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cause the verdict is against the weight of the evidence. After 
the decision of several questions of law, at a former term, (20 
Pick. 267) an auditor was appointed by the court to hear the 
parties, and examine their vouchers and evidence, and to state 
the accounts, and make report thereof to the court. ‘The au- 
ditor made his report, which was recommitted, on the motion 
of the Attorney General, and a supplemental report was made, 
and both reports were offered in evidence at the trial by the 
defendants’ counsel. 

‘The Attorney General objected to the admission of the evi- 
dence, on the ground that the court had no power by law tr 
appoint an auditor, inasmuch as the only matter of account was 
a stated and settled account kept by the defendants in the books 
of their agents, and no longer open to audit or change. This 
objection is founded on a mistaken principle. It is very clear 
that the settlement of accounts by the defendants with their 
agents, especially under the circumstances relating thereto, is 
not binding upon them in this suit. In that settlement, it was 
of little importance to the defendants to estimate accurately the 
price of labor, or the earnings of the paupers, which in this suit 
is of great importance. ‘These accounts, however, and the 
votes of the town accepting the reports of a committee of the 
town who examined the accounts, and of the overseers of the 
poor, were competent evidence against the defendants, but were 
not conclusive. And they were so admitted by the auditor. 
The defendants, however, were allowed to prove that the ac- 
counts were inaccurate, and especially as to the earnings of the 
paupers ; and this evidence we consider competent. The ad 
mission of a party can never amount to an estoppel, unless the 
party to whom the admission was made was induced thereby to 
change his condition, which would be prejudicial to him, if the 
party making the admission were not bound thereby, and estop- 
ped to contradict or disprove it. Heane v. Rogers, 9 Barn. & 
Cres. 586. 

The Attorney General further objected, that if the report 
was admissible at all, yet that the value of the paupers’ labor 
had been settled by the defendants, and could not be the sub- 
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ject of revision by the auditor. This objection depends on the 


same ground as the other objection does, and cannot be sus- 


tained. 

Nor can we admit that the auditor has exceeded his authority, 
as the Attorney General contends, by estimating the value of 
the paupers’ labor. The auditor was directed to state the ac- 
counts, and report the same to the court. ‘To do this, it was 
necessary to ascertain the value of the paupers’ labor. The 
auditor’s judgment is not conclusive; it may be impeached 


by the evidence reported, and by other evidence, and it may > 


be controlled by the jury. But his judgment is entitled to 
great respect, for he appears to have examined the subject 
most thoroughiy. ‘The witnesses best acquainted with the 
ability of the paupers to labor, and the labor they actually 
performed, were examined, and every other source of informa- 
tion was resorted to, which could be expected to aid him in 
forming a correct judgment. This evidence, and the reasons 
of his opinion, are reported ; so that the jury had ample means 
to correct the auditor’s judgment. It was said by the Attorney 
General, that the evidence should not have been reported, or if 
any part were reported, the whole should have been. We un 
derstand that the parties agreed that the evidence should be re- 
ported. And the only objection on this point, made at the 
trial, was to that part of the reports in which the auditor had 
recited the substance and purport of the testimony of the wit- 
nesses. The report of the evidence appears to be very volu- 
minous, and sufficiently full. Whether any thing material has 
been omitted, we cannot determine ; but if there had been, the 
Attorney General should have applied to the auditor to supply 
the omission before the trial. But we have no means of know- 
ing whether the objection applies to that part of the evidence 
relating to the earnings of the paupers. ‘The evidence in that 
relation seems to be reported minutely, and very much at large. 

Another objection is founded on a claim, im behalf of the 
Commonwealth, not only to the earnings of the paupers, as a 
diminution of the charge of supporting them, but to the profits 
which the town have derived therefrom by their labor in the de- 
fendants’ alms-house establishment, or otherwise. 


° 
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~ To this objection two answers have been given, which we 
deem satisfactory. The first is, that the town has derived no 
profit from their alms-house establishment, but have sustained 
heavy losses thereby. The auditor’s report shows that it was 
an unprofitable concern from the beginning. ‘The loss was 
small in 1831 ; but it does not appear that there was any profit. 
On this question, the auditor has made a most thorough exam- 
ination of the accounts, and of all material facts, and his report 
of the result of his examination is fully sustained by the evi- 
dence. This was a question of fact for the jury to decide ; and 
_ if the case depended on this question, the jury were certainly 
warranted, by the weight of the evidence, to return a verdict 
for the defendants. 

But the case does not depend upon the determination of this 
question ; for, in our judgment, the second answer to the objec- 
tion is conclusive, and the other question is of no importance. 
The defendants’ counsel contend, that if they had derived any 
profit from the labor of the paupers in the alms-house establish- 
ment, they were not bound to credit any share thereof in their 
account with the Commonwealth ; that they were to credit the 
value of the labor only. And we are all clearly of this opin- 
ion. ‘This establishment was an affair of the town’s, in which 
the Commonwealth had no interest. If it were a joint concern 
of the Commonwealth and the town, they of course must share 
in profit and loss. But there is no pretence for charging the 
Commonwealth with any share of the loss; and they have no 
right, therefore, to claim any share of the profits. They are 
only entitled to the earnings of the paupers. The laborers 

whom the town hired to oversee the paupers, and assist them in 
their work, might as well claim a share of the profits, if there 
were any, as the Commonwealth. 

The view we have thus taken of the case disposes of several 
other exceptions relating to the expenses and supposed profits 
of the alms-house establishment ; and the other exceptions and 
reasons, assigned in support of the motion for a new trial, de- 
pend on questions of fact. The Attorney General, for instance, 
moved the court to instruct the jury, that certain persons who 
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labored on the road were not chargeable as paupers, and that 
the plaintiffs were entitled to recover back all the money charged 
in the defendants’ account for the support of those men. The 
court very properly declined so to instruct the jury, for it was 
a question of fact for them to decide upon the evidence. 

As to the motion to set aside the verdict, because it is against 
the weight of the evidence, we are of opinion, after a careful 


examination of it, that the verdict is sustained by the evidence, 


most satisfactorily. As before remarked, the auditor seems to 
have examined the case very thoroughly and with great ability, 
and we see nothing in the evidence to impeach, but much to 
sustain, his report. 

In regard to the settlement of the accounts between the over- 
seers of the poor and the town, on which the Attorney General 
seems to rely with some confidence, we do not think, consider- 
ing the circumstances under which those accounts were made 
out, and especially as to the estimate of pauper labor, that they 
are entitled to much consideration. It was of no importance to 
the town to reduce the price of pauper labor ; and it is manifest 
that the charge was extravagant. ‘The committee of the town 
were of opinion, that it ought to be reduced from 50 cents to 


30; and one of the committee was of opinion, that 25 cents. 


(the amount allowed by the auditor) was enough. ‘Then, taking 
into consideration the other evidence reported by the auditor, 
we cannot say that, if his estimate had been somewhat lower, 
it would be against the weight of the evidence. 

Judgment on the verdict. 


After this opinion was pronounced, the defendants’ counsel 
moved for costs, and cited the Rev. Sts. c. 121, § 22. The 
Attorney General suggested, that, as this action was commenced 
before those statutes went into operation, no costs were recoy- 
erable. But the court held otherwise, and directed that costs 
should be taxed for the defendants in the same manner as if the 
suit had been instituted by a citizen. | 
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CoMMONWEALTH vs. Grorce W. STONE. 


On the trial of a person indicted for cheating by false pretences, by representing that 
a bill of an insolvent bank was worth its nominal value, and passing it at that value, 
it is not necessary, in order to prove that the bill was worthless, to give evidence 
that none of the stockholders of the bank are solvent, or that they have already 
paid the amount of their stock. 

Evidence, in such case, of the depreciated value of the bills of such bank, in the mar- 
ket, connected with evidence that the bank has refused to pay its bills, and that 
they are not passable as current bills, is competent to prove that the bill, which 
was passed by the defendant, was not worth its nominal value, and also to prove his 
fraudulent intent in passing it. 

He who receives a bill of a broken bank, not knowing it to be such, and on a repre- 
sentation made to him that it is worth its nominal amount, does not take it at his 
own risk. 

The question whether the passing of a bill of a broken bank in payment for an article 
purchased, and the receiving of good money in exchange, without any words con- 
cerning the bill, amount to a representation that the bill is worth what it pur- 
ports to be, depends upon all the evidence of the attendant circumstances. 

To prove that a defendant passed a worthless bank bill, with knowledge that it was 
such, evidence is admissible of his having in possession, and of his having passed, 
other similar bills. 

The passing of a bill of a broken bank, at its nominal value, on a representation that 
it is of that value, by one who knows that it is nearly, if not quite worthless, is a 
punishable fraud, although the bill may be of some value. 

An indictment alleged that the defendant falsely and knowingly pretended and repre- 
sented to P. that a certain paper writing, in the form of a bank bill, was a good 
negotiable note and bank bill, and security for the payment of five dollars; that P., 
believing such pretence and representation, was thereby induced to deliver, and 
did deliver, to the defendant, certain goods, and certain good bank bills and current 
coins in exchange for said paper writing ; and that the defendant thereupon deliv- 
ered said paper writing to P. as a good negotiable note and bank bill, and security 
for five dollars; whereas said paper writing was not a good negotiable note and 
bank bill, and security for five dollars, as the defendant then well knew, &c. Held, 
that the indictment did not describe a genuine note of a worthless bank, but a 
counterfeit note of a real bank, or a note purporting to be of some bank that had 
no existence ; and therefore that the indictment was not proved by evidence that 
the paper writing was a bill of a bank that had failed and ceased to pay its bills. 


Suaw, C. J. This case comes before the court by excep- 
tions, from the municipal court. The defendant was indicted 
for obtaining money by false pretences. The means alleged in 
the indictment, by which the prisoner thus fraudulently obtained 
money, are, that he being a person of an evil disposition, and 
devising and intending by unlawful ways and means to obtain 
money, goods, and merchandize of the honest and good citizens, 


44 SUFFOLK AND NANTUCKET. 


Commonwealth v. Stone. 


&c., and with intent to cheat and defraud one Boardman Poor, 
the prosecutor, did unlawfully, knowingly and designedly, falsely 
pretend, that a certain paper therein described and set out in 
hee verba, (describing a five dollar bill of the Franklin Bank) 
was a good negotiable promissory note and bank bill, and secu- 
rity for the payment of five dollars. ‘The indictment then 
alleges, that said Poor, believing said false representation, and 
being deceived thereby, took the said bill as and for a good 
negotiable promissory note and bank bill, and security for five 
dollars, and delivered to the prisoner a bushel of apples, of the 
value of fifty cents, and good bills and coins, to the amount of 
$ 4:50, in exchange. In charging the falsity of this pretence, 
the indictment then alleges, that in truth and in fact, the said 
paper writing was not a good negotiable promissory note and 
bank bill, and security for the payment of § 5 therein mention- 
ed, and that the prisoner knew that it was not a good negotiable 
promissory note and bank bill, and was not security for said 
sum of $5 and with such knowledge, and with such intent to - 
cheat said Poor, did pass it &c. by means whereof &c. 

The defendant was found guilty, and having filed a bill of 
exceptions, it was allowed, and the cause has been now argued 
. upon various points. 

It appears by the evidence offered at the trial, and set forth 
in the bill of exceptions, that the prosecutor, Boardman Poor 
of Charlestown, brought a load of apples to the city for sale, 
and met the prisoner in the street, who bought a bushel of ap- 
ples of him, at fifty cents, and passed to hima ¢ 5 bill of the 
Franklin Bank, which he took, believing it to be a good current 
bill of some bank, and gave the prisoner the change in good 
money. Nothing was said about the bill. The prisoner offered 
it as a good bill, and Poor received it as such. ‘The prisoner 
_ directed him to carry the apples to a particular house described, 
which he did, but found that no such person lived there ; nor 
would any person there receive them. He then suspected that 
the bill was bad, and upon inquiry found that it was the bill of a 
broken bank, whose bills had ceased to pass and were of no 
value. He then went to look for the person who passed it to 
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him, and found him. On cross examination, he stated that he 
had never tried to ascertain who were the stockholders of the 
Franklin Bank. Various evidence was offered tending to show 
the guilty knowledge and fraudulent intent, with which the bill 
was passed ; but as no question is open upon the weight of evi- 
dence, it is unnecessary to state it in detail, further than to show 
the relevancy of the exceptions. 

1. At the trial, the defendant’s counsel requested the court 
to charge the jury, that it was the duty of the government to 
prove that the bill was worthless, by evidence that none of the 
stockholders were solvent, or, if solvent, had paid to the amount 
of their stock. But the judge ruled that such evidence was 
not necessary ; to which the prisoner excepted. 

On the ground upon which the trial proceeded, we think this 
exception is untenable. It goes on the assumption, that upon 
an indictment for obtaining money by false pretences, by passing, 
as money, a worthless note, or note of little value, it is necessary 
to prove that the note was not a valid contract. We think this 
is not a correct view. ‘The gist of the offence is, not that the 
note did not constitute a valid contract, binding, to some extent, 
upon some person, but that from the failure of the bank that 
issued it, and the entire prostration of its credit, its bills had 
become practically worthless as a medium of exchange, and 
ceased to be current as bank bills. We think, therefore, that 
the judge was right in deciding, that upon such a trial it was 
not necessary to show that the note did not afford any possible 
legal cause of action against any person liable, but that the 
charge would be sustained by showing, by the testimony of 
practical men, that such bills are of little or no market value, 
“and had wholly ceased to be received as current bills, as a con- 
ventional substitute for money, upon ordinary sales and pay- 
ments. : 

2. The second point was, that evidence of the market value 
’ of a failed bank is not sufficient to show that the bill is not 
worth its face. ‘The judge ruled that the whole evidence was 
to be weighed by the jury, to determine whether the bill was 
worth its face, and if it made out a prima facie case, the jury 
might so find, unless met by the defendant’s evidence. 
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The court are of opinion, that this evidence of market value 
was competent. Showing that the bills had little or no market 
value, taken in connexion with the fact that the bank had ceased 
paying its bills, and that they were no longer passable as current 
bills, was competent evidence of the prisoner’s fraudulent intent. 
The fact that a bill is not worth its face would, of itself, go little 
way in proving a fraudulent intent ; because bank bills, although 
at some discount, and therefore not worth the full amount in 
specie, do nevertheless pass currently as money ; and in such 
a state of things, no man would be held to represent that a cur- 
rent bill, thus usually and commonly passed as money, was 
worth the full amount expressed, in specie. The implied rep- 
resentation in such case is, that as far as he knows, it is a gen- 
uine bill of the bank from which it purports to have issued, and 
is received and passed as money. ‘There is no deception, 
though the bill is at a discount for specie ; because such rate 
of discount is or may be ascertained and understood as well by 
the one party as the other. 

3. The judge was further requested to charge the jury, that 
those persons, who take the bills of broken banks, are bound to 
look out for themselves, and take such bills at their own risk. 
This exception assumes that both parties know that the note is 


the note of a broken bank ; whereas the gravamen of the com- 


plaint, and the material fact to be proved is, that the party 
passing it, knowing it to be the bill of a broken bank, passes it, 
as the bill of a sound bank, to one who does not know it to be 
the bill of a broken bank. 

4. The fourth exception was, that the passing of such a bili 
and receiving .change for it was not a sufficient representation 
that the bill was a good one. Upon this point the judge ruled 
that this was a question of fact for the jury, upon all the evi- 
dence and the attendant circumstances of the case. ‘This direc- 
tion, we think, was correct. The modes in which a pretence or 
representation may be made, so as to induce belief in the mind 
of another, may be greatly diversified. It was very properly 
admitted in the argument, that such representation need not be 
by words. It may result from signs and tokens, from false per- 
sonation, or from the relation in which a person stands. 


-_ 
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It was strongly pressed on the consideration of the court, that 
if the mere passing of a bad bill, be it a counterfeit or the bill — 
of a broken bank, amounts to a representation of its goodness, 
many an innocent man may be convicted of this offence. But 
we think this danger would not follow. It is to be considered 
as a representation of nothing more than that, as far as he 
knows, it is good, without resorting to any art or contrivance to 
induce a belief in another, of what he knows or believes to be 
false. ‘The guilty knowledge, and the intent to deceive and de- 
fraud, are substantive facts to be proved. If they are not 
proved, the defendant cannot be convicted ; if they are proved, 
he cannot be innocent. 

5. The fifth exception was to the admission of proof of the 

possession and passing of other similar bills, as evidence of the 
’ sctenter. 
This is an exception to the general rule of evidence. But it 
must be considered that it is to prove a fact not proveable by 
direct evidence ; that is, a guilty knowledge and purpose of 
mind, which can rarely be proved by admissions or declarations, 
_and can in general be proved only by external acts and conduct. 
The case is strictly analogous to the rule in relation to proof 
of sctenter on a charge of passing counterfeit bills or coins, 
which is well established here and in England. 2 Russell on 
Crimes, (4th Amer. ed.) 384, 697, and notes. Harrison’s case, 
2 Lewin’s Crown Cases, 118. 

6. Lastly, the defendant’s counsel requested the judge to 
charge, that as bills had been at times commonly and daily pass- 
ed, which are of a slightly depreciated value, and it being im- 
possible to draw the line, at any particular per-centage, which 
shall constitute a fraud, and which shall not, the jury should not 
be at liberty to consider it a fraud to pass a bill which is of any 
value. The judge declined giving this instruction, and for rea- 
sons which appear to us entirely satisfactory. The rate of per- 
centage, at which a bill may be valued, for special purposes, by 
brokers or others, has very little concern with the question of 
fraud. A current bill may be very innocently passed, which is 
at a considerable discount. Such has been the currency of a 


48 SUFFOLK AND NANTUCKET. 


Commonwealth v. Stone. 


considerable part of the United States, for a long period. It is 
the guilty knowledge, design and purpose of the one party, prac- 
tising upon the ignorance of the other, and thus effecting an 
actual deception and fraud, which constitutes the offence. It 
was held in a recent case, that passing a forged due-bill as true, 
and obtaining money and goods for it, would support an indict- 
ment for obtaining money by false pretences, although the note, 
if genuine, would have been void by act of parliament, and 
therefore not a legal security. Rex v. Freeth, Russ. & Ry. 
127. 

Still, the general question recurs, whether although the evi- 
dence, set forth in the bill of exceptions, would be sufficient to 
support an indictment for obtaining money by false pretences, it 
is sufficient to support this indictment, as it is framed. The 
case, to which the evidence applies, is that of passing the worth- 
less bill of a bank which had failed and ceased to pay its bills, 
and whose bills had ceased to be current, as the bill of a bank, 
whose bills were received as current in actual sales and pay- 
ments. But in recurring to the indictment, the court are of opin- 
ion that it does not state such a case. ‘I'he charge in the indict- 
ment is, that the defendant represented it to be a good negotia- 
ble promissory note, and bank bill and security for the payment 
of five dollars therein named, but that it was not a good negotia- 
ble note, &c. — using exactly the same terms. ‘This descrip- 
tion is closely followed through the whole indictment. ‘Taking 
the words in their usual and ordinary meaning, we think the in- 
dictment describes, not the genuine note of a worthless bank, 
but a note, not the genuine note of any bank ; that is, either a 
counterfeit note of some real bank, or a paper bearing the sem- 
blance of a bank note, but purporting to be of some bank having 
no real existence. It was certainly a negotiable promissory 
note and bank bill; and the term ‘‘good,’’ rather imports 
‘¢genuine,”’ than as expressive of its being available to ensure 
payment. And so the word “ security ”’ rather designates legal 
obligation and liability, than a practical assurance that the bill 
will be paid. ‘Taking this to be the true meaning and just inter- 


pretation of these words, then the purport of the averment is, _ 
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that the note in question was not the genuine obligation and 
promissory note of any actual bank, and did not constitute a 
binding contract to pay five dollars. But such is not the char- 
acter of the note given in evidence. ‘Ihe case made by the 
evidence is, that it was the genuine, negotiable promissory note 
of an actual bank, duly issued, and did constitute a legal and 
bmding contract to pay five dollars. Had the evidence shown 
that it was a simulated bank bill, not issued by any bank having 
a real existence, it might have supported this indictment, on 
_ proof of the false and fraudulent representation. But as it is, the 
court are of opinion that this indictment cannot be supported by 
evidence showing that it was the genuine bill of a real bank, 
duly issued, although by the utter failure of the bank and the en- 
tire prostration of its credit, the bill had become worthless, and 
ceased to be current ; and therefore that the verdict must be 
set aside and a new trial granted: And the case is remitted to 
the municipal court, for further proceedings. 

Park, for the defendant. 

Austin, (Attorney General,) for the Commonwealth. 
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Nicuotas Farwewy vs. Ture Boston ano WORCESTER 
Rait Roap CorpoRatTION. 


Where a master uses due diligence in the selection of competent and trusty servants, 
and furnishes them with suitable means to perform the service in which he employs 
them, he is not answerable to one of them, for an injury received by him in con- 
sequence of the carelessness of another while both are engaged in the same ser- 
vice: 

A rail road company employed A., who was careful and trusty in his general charac- 
ter, to tend the switches on their road ; and after he had been Jong in their service, 

; they employed B., to run the passenger train of cars on the road; B. knowing the 
employment and character of A. Held, that the company were not answerable to 
B. for an injury received by him, while running the cars, in consequence of the 
carelessness of A. in the management of the switches. 


In an action of trespass upon the case, the plaintiff alleged 
in his declaration, that he agreed with the defendants to serve 
them in the employment of an engineer in the management and 
care of their engines and cars running on their rail road between 
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Boston and Worcester, and entered on said employment, and 
continued to perform.his duties as engineer till October 30th 
1837, when the defendants, at Newton, by their servants, so 
carelessly, negligently and unskilfully managed and used, and put 
and placed the iron match rail, called the short switch, across 
the rail or track of their said rail road, that the engine and cars, 
upon which the plaintiff was engaged and employed in the dis- 
charge of his said duties of engineer, were thrown from the 
track of said rail road, and the plaintiff, by means thereof, was 
thrown with great violence upon the ground ; by means of which 
one of the wheels of one of said cars passed over the right hand 
of the plaintiff, crushing and destroying the same. 

The case was submitted to the court on the following facts 
agreed by the parties: ‘‘ The plaintiff was employed by the 
defendants, in 1835, as an engineer, and went at first with the 
merchandize cars, and afterwards with the passenger cars, and 
so continued till October 30th 1837, at the wages of two dollars 
per day ; that being the usual wages paid to engine-men, which 
are higher than the wages paid to a machinist, in which capacity 
the plaintiff formerly was employed. 

‘¢Qn the 30th of October 1837, the plaintiff, then being in 


the employment of the defendants, as such engine-man, and run- . 
ning the passenger. train, ran his engine off at a switch on the 


road, which had been left in a wrong condition, (as alleged by 
the plaintiff, and, for the purposes of this trial, admitted by the 
defendants,) by one Whitcomb, another servant of the defend- 


ants, who had been long in their employment, as a switch-man 


or tender, and had the care of switches on the road, and was a 
careful and trustworthy servant, in his general character, and as 
such servant was well known to the plaintiff. By which run- 
ning off, the plaintiff sustained the injury complained of in his 
declaration. | . 

‘¢ ‘The said Farwell (the plaintiff) and Whitcomb were both 
appointed by the superintendent of the road, who was in the 
habit of passing over the same very frequently in the cars, and 
often rode on the engine. 

‘¢ If the court shall be of opinion that, as matter of law, the 
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defendants are not liable to the plaintiff, he being a servant of 
the corporation, and in their employment, for the injury he may 
have received from the negligence of said Whitcomb, another 
servant of the corporation, and in their employment, then the 
plaintiff shall become nonsuit ; but if the court shall be of opin- 
ion, as matter of law, that the defendants may be liable in this 
case, then the case shall be submitted to a jury upon the facts 
which may be proved in the case ; the defendants alleging negli- 
gence on the part of the plaintiff.” 

C. G. Loring, for the plaintiff. The defendants, having em- 
ployed the plaintiff to do a specified duty on the road, were 
bound to keep the road in such a condition that he might do that 
duty with safety. If the plaintiff had been a stranger, the de- 
fendants would have been liable ; and he contends that the case 
is not varied by the fact that both the plaintiff and Whitcomb 
were the servants of the defendants ; because the plaintiff was 
not the servant of the defendants in the duty or service, the neg- 
lect of which occasioned the injury sustained by him. He was 
employed for a distinct and separate service, and had no joint 
agency or power with the other servants whose duty it was to 
keep the road in order ; and could not be made responsible to 
the defendants for its not being kept in order. He could not, 
by any vigilance or any power that he could exercise, have pre- 
vented the accident. His duties and those of Whitcomb were 
as distinct and independent of each other, as if they had been 
servants of different masters. 

The plaintiff does not put his case on the ground of the de- 
fendants’ liability to passengers, nor upon the general principle 
which renders principals liable for the acts of their agents ; but 
on the ground, that a master, by the nature of his contract with 
a servant, stipulates for the safety of the servant’s employment, 
so far as the master can regulate the matter. 

The defence rests upon an alleged general rule, that a master 
is not liable to his servant for damage caused by the negligence 
of a fellow servant. But if that be sound, as a general rule, it 
does not apply here ; for Whitcomb and the plaintiff, as has al- 
ready been stated, were not fellow servants — that is, were not 
jointly employed for a common purpose. 
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The case of Priestley v. Fowler, 3 Mees. & Welsb. 1, on 
which the defendants will rely, was rightly decided. ‘The case 
was clearly one of equal knowledge on the part of the two ser- 
vants, and of voluntary exposure by the plaintiff to a known 
hazard not required by his duty ; and both servants were jointly 
engaged in the same business when the accident happened to the 
plaintiff. But the reasoning and dicta of the court went much 
beyond the case —in undertaking to lay down a general rule, 
as applying to all cases of damages sustained by a servant in the 
employment of his master, without discrimination as to the pe- 
culiar relations of the servant, and the causes of the injury re- 
ceived by him —and lead to unsound conclusions. 

No general rule can be laid down; which will apply to all 
cases of a master’s liability to a servant. But it is submitted that 
a master is liable to one servant for the negligence of another, 
when they are engaged in distinct employments, though he is not 
so liable, where two servants are engaged jointly in the same ser- 
vice ; because, in the latter case, each servant has some super- 
vision and control of every other. ‘This principle may be illus- 
trated by the relation which subsists between the owner of a 
ship and the master and crew. ‘The owner contracts with 
them to navigate his ship, and of necessity he impliedly con- 
tracts that she is capable of navigation — seaworthy for the voy- 
age. And if she prove otherwise, by reason of the careless- 
ness of the builder or the shipwright employed to repair her, 
and the master and crew lose their wages, the owner must be 
liable and pay a full indemnity ; and he has his remedy against 
the shipwright. See Eakenv. Thom, 5 Esp. R. 6. Abbott 
on Ship. (4th Amer. ed.) 457. In such case, the master and 
_ crew have no remedy against the shipwright by whose miscon- 
duct they suffer, because there is no privity of contract between 
him and them. But there is a privity of contract between them 
and the ship-owner, and this gives a perfect remedy, in the theory 
of the law. Many similar illustrations of the principle might be 
given. And unless the servant has a remedy against the master, 
in such cases, the great fundamental legal rule, that where there 
is a wrong there is a remedy, is violated or departed from. 
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In case of servants jointly employed in the same business, it 
may reasonably be inferred that they take the hazard of injuries 
from each other’s negligence ; because such hazard is naturally 
and necessarily incident to such employment; because they 
have, to a great extent, the means of guarding against such in- 
juries, by the exercise of mutual caution and prudence, while 
the master has no such means ; and because, between persons 
employed in a joint service, there is a privity of contract, that 
renders them liable to each other for their carelessness or neg- 
lect in the discharge of such service. 

It is a well settled general rule, that a servant is not liable to 
third persons for his neglect of duty. Story on Agency, §§ 308, 
309. If that principle applies to this case, so that the plaintiff 
has no remedy against Whitcomb, it would seem to be a suffi- 
cient reason for holding the defendants liable. 

It is also a well established rule, that if an agent, without his 
own default, has incurred loss or damage in transacting the busi- 
ness of the principal, he is entitled to full compensation. Story 
on Agency, § 339. 

Fleicher & Morey, for the defendants. The plaintiff must 
maintain his action, if at all, either on the rule of respondeat su- 
perior, as for a tort, or on an implied contract of indemnity. The 
early cases in which masters were held liable to a stranger in an 
action of tort, for the misconduct of their servants, were mostly 
those which respected the safety of passengers on highways, and 
were decided on grounds of policy. ‘The doctrine of such liabili- 
ty was afterwards extended to cases that were deemed analogous. 
See 1 Bl. Com. 432, Christian’s note. But no rule of policy 
requires that masters shall be liable to one servant for injuries 

received by him from a fellow servant. On the contrary, policy 
requires an entirely different rule, especially in the present case. 
The aim of all the statutes concerning rail roads is to protect 
passengers ; and if this action is maintained, it will establish a 
principle which will tend to diminish the caution of rail road 
servants, and thus increase the risk of passengers. 

The defendants have been in no fault, in this case, either in 
the construction of their road, the use of defective engines, or 
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the employment of careless or untrusty servants. So that the 
question is, whether they are liable to the plaintiff, on an implied 
contract of indemnity. ‘The contract between the parties to this 
suit excludes the notion that the defendants are liable for the 


injury received by the plaintiff. He agreed to run an engine 


on their road, knowing the state of the road, and also knowing 
Whitcomb, his character, and the specific: duty intrusted to him. 
The plaintiff therefore assumed the risks of the service which 
he undertook to perform ; and one of those risks was his liabil- 
ity to injury from the carelessness of others who were employed 
by the defendants in the same service. As a consideration for 


the increased risk of this service, he received higher wages than 


when he was employed in a less hazardous business. 

The defendants are doubtless bound, by an implied contract, 
to use all the ordinary precautions for the safety of passengers, 
and are liable for injuries which a passenger may receive in con- 
sequence of the negligence of their servants. But the plaintiff 
was not a passenger, and his counsel does not place his claim 
on that ground. 

The only cases in which a servant has attempted to recover 
of a master for another servant’s misconduct, are Priestley v. 
Fowler, 3 Mees. & Welsb. 1, and Murray v. South Carolina 
Rail Road Company, 1 McMullan, 385; and in both those 
cases, it was held that the action could not be maintained. In 
those cases, it is true that both servants were on the same car- 
riage when the accident happened by which one of them was 
injured. And the counsel for the present plaintiff has invented 
a rule of law, in order to escape from the pressure of those de- 
cisions. But admitting the distinction, and the rule which he 
advances, to be sound, the case at bar is not thereby affected. 
The plaintiff and Whitcomb were not engaged in distinct and 
separate employments, but in the same service. ‘They both 
were acting to the same end, although they had different parts 
to perform. . 

It will not be necessary for the court to lay down a general 
rule, in order to decide this case for the defendants. Ordinary 
care is all that a master is bound to use in behalf of his ser- 
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vants ; and the defendants have used such care. ‘They used 
due diligence in selecting Whitcomb, who was careful and trust- 
worthy. ‘The case is analogous to that of a ship-owner, who is 
insured, and who has employed a competent master and crew. 
Though his ship is lost by the negligence of some of the crew, 
yet he does not thereby suffer the loss of his insurance. Walk- 
er v. Maitland, 5 Barn. & Ald. 174. 

Loring, in reply. In the case in 1 McMullan, 385, the 
plaintiff, as in the case in 3 Mees. & Welsb. 1, was jointly en- 
gaged in the same service with the other servant, whose negli- 
gence caused the injury. It therefore does not affect the prin- 
ciple on which the present plaintiff rests his cause. 

Suaw, C. J. This is an action of new impression in our 
courts, and involves a principle of great importance. It pre- 
sents a case, where two persons are in the service and employ- 
ment of one company, whose business it is to construct and 
maintain a rail road, and to employ their trains of cars to carry 
persons and merchandize for hire. ‘They are appointed and 
employed by the same company to perform separate duties and 
services, all tending to the accomplishment of one and the same 
purpose —that of the safe and rapid transmission of the trains ; 
and they are paid for their respective services according to the 
_nature of their respective duties, and the labor and skill required 
for their proper performance. ‘The question is, whether, for 
damages sustained by one of the persons so employed, by means 
of the carelessness and negligence of another, the party injured 
has a remedy against the common employer. It is an argument 
against such an action, though certainly not a decisive one, that 
no such action has before been maintained. g 

It is laid down by Blackstone, that if a servant, by his negli- 
gence, does any damage to a stranger, the master shall be an- 
swerable for his neglect. But the damage must be done while 
he is actually employed in the master’s service ; otherwise, the 
servant shall answer for his own misbehavior. 1 Bl. Com. 481. 
MM‘ Manus v. Crickett, 1 East, 106. This rule is obviously 
founded on the great principle of social duty, that every. man, 
in the management of his own affairs, whether by himself or by 
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his agents or servants, shall so conduct them as not to injure 
another ; and if he does not, and another thereby sustains dam- 
age, he shall answer for it. If done by a servant, in the course 
of his employment, and acting within the scope of his authority, 
it is considered, in contemplation of law, so far the act of the 
master, that the latter shall be answerable civiliter. But this 
presupposes that the parties stand to each other in the relation 
of strangers, between whom there is no privity ; and the’action, 
in such case, is an action sounding in tort. The form is tres- 
pass on the case, for the consequential damage. ‘The maxim 
respondeat superior is adopted in that case, from general consid- 
erations of policy and security. 

But this does not apply to the case of a servant bringing his 
action against his own employer to recover damages for an in- 
jury arising in the, course of that employment, where all such 
risks and perils as the employer and the servant respectively 
mtend to assume and bear may be regulated by the express or 
implied contract between them, and which, in contemplation of 
law, must be presumed to be thus regulated. 

The same view seems to have been taken by the learned 
counsel for the plaintiff in the argument; and it was conceded, 
that the claim could not be placed on the principle indicated by 
the maxim respondeat superior, which binds the master to in- 
demnify a stranger for the damage caused by the careless, neg- 
ligent or unskilful act of his servant in the conduct of his affairs. 
The claim, therefore, is placed, and must be maintained, if 
maintained at all, on the ground of contract. As there is no 
express contract between the parties, applicable to this point, it 
is placed ‘on the footing of an implied contract of indemnity, 
arising out of the relation of master and servant. It would be 
an implied promise, arising from the duty of the master to be 
responsible to each person employed by him, in the conduct of 
every branch of business, where two or more persons are em- 
ployed, to pay for all damage occasioned by the negligence of 
every other person employed in the same service. If such a: 
duty were established by law — like that of a common carrier, 
to stand to all losses of goods not caused by the act of God or 
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of a public enemy — or that of an innkeeper, to be responsible, 
in like manner, for the baggage of his guests ; it would be a rule 
of frequent and familiar occurrence, and its existence and appli- 
cation, with all its qualifications and restrictions, would he set- 
tled by judicial precedents. But we are of opinion that no 
such rule has been established, and the authorities, as far as 
they go, are opposed to the principle. Priestley v. Fowler, 3 
Mees. & Welsb. 1. Murray v. South Carolina Rail Road 
Company, 1 McMullan, 385. 

The general rule, resulting from considerations as well of jus- 
tice as of policy, is, that he who engages in the employment of 
another for the performance of specified duties and services, for 
compensation, takes upon himself the natural and ordinary risks 
and perils incident to the performance of such services, and in 
legal presumption, the compensation is adjusted accordingly. 
And we are not aware of any principle which should except the 
perils arising from the carelessness and negligence of those who 
are in the same employment. ‘These are perils which the ser- 
vant is as likely to know, and against which he can as effectually 
guard, as the master. ‘They are perils incident to the service, 
and which can be as distinctly foreseen and provided for in the 
rate of compensation as any others. ‘l'o say that the master 
shall be responsible because the damage is caused by his agents, 
is assuming the very point which remains to be proved. They 
are his agents to some extent, and for some purposes ; but 
whether «he is responsible, in a particular case, for their negli- 
gence, is not decided by the single fact that they are, for some 
purposes, his agents. It seems to be now well settled, what- 
ever might have been thought formerly, that underwriters can- 
‘not excuse themselves from payment of a loss by one of the 
perils insured against, on the ground that the loss was caused 
by the negligence or unskilfulness of the officers or crew of the 
vessel, in the performance of their various duties as navigators, 
-although employed and paid by the owners, and, in the naviga- 
tion of the vessel, their agents. Copeland v. New England 
Marine Ins. Co. 2 Met. 440—443, and cases there cited. 
I am aware that the maritime law has its own rules and analo- 
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gies, and that we cannot always safely rely upon them in applying 
them to other branches of law. But the rule in question seems 
to be a good authority for the point, that persons are not to be 
responsible, in all cases, for the negligence of those employed 
by them. 

If we look from considerations of justice to those of policy, 
they will strongly lead to the same conclusion. In considering 
the rights and obligations arising out of particular relations, it is 
competent for courts of justice to regard considerations of poli- 
cy and general convenience, and to draw from them such rules 
as will, in their practical application, best promote the safety 
and security of all parties concerned. ‘This is, in truth, the 
basis on which implied promises are raised, being duties legally 
inferred from a consideration of what is best adapted to promote. 
the benefit of all persons concerned, under given circumstances. 
To take the well. known and familiar cases already cited; a 
common carrier, without regard to actual fault or neglect in 
himself or his servants, is made liable for all losses of goods con- 
fided to him for carriage, except those caused by the act of God 
or of a public enemy, because he can best guard them against 
all minor dangers, and because, in case of actual loss, it would 
be extremely difficult for the owner to adduce proof of embez- 
zlement, or other actual fault or neglect on the part of the car- 
rier, although it may have been the real cause of the loss. ‘The 
risk is therefore thrown upon the carrier, and he receives, in 
the form of payment for the carriage, a premium for the risk 
which he thus assumes. So of an innkeeper ; he can best se- 
cure the attendance of honest and faithful servants, and guard 
his house against thieves. Whereas, if he were responsible 
only upon proof of actual negligence, he might connive at the 
presence of dishonest inmates’ and retainers, and even partici- 
pate in the embezzlement of the property of the guests, during 
the hours of their necessary sleep, and yet it would be difficult, 
and often impossible, to prove these facts. 

The liability of passenger carriers is founded on similar con- 
siderations. ‘hey are held to the strictest responsibility for 
care, vigilance and skill, on the part of themselves and all per- 
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sons employed by them, and they are paid accordingly. ‘The 
rule is founded on the expediency of throwing the risk upon 
those who can best guard against it. Story on Bailments, 
§ 590, & seq. 

We are of opinion that these considerations apply strongly to 
the case in question. Where several persons are employed in 
the conduct of one common enterprise or undertaking, and the 
safety of each depends much on the care and skill with which 
each other shall perform his appropriate duty, each is an obser- 
ver of the conduct of the others, can give notice of any miscon- 
duct, incapacity or neglect of duty, and leave the service, if 
the common employer will not take such precautions, and em- 
ploy such agents as the safety of the whole party may require. 
By these means, the safety of each will be much more effectu- 
ally secured, than could be done by a resort to the common 
employer for indemnity in case of loss by the negligence of each 
other. Regarding it in this light, it is the ordinary case of one 
sustaining an injury in the course of his own employment, in 
which he must bear the loss himself, or seek his remedy, if he 
have any, against the actual wrong-doer.* _ 

In applying these principles to the present case, it appears 
that the plaintiff was employed by the defendants as an engineer, 
at the rate of wages usually paid in that employment, being a 
higher rate than the plaintiff had before received as a machinist. 
It was a voluntary undertaking on his part, with a full knowledge 
of the risks incident to the employment ; and the loss was sus- 
tained by means of an ordinary casualty, caused by the negli- 
gence of another servant of the company. Under these cir- 
cumstances, the loss must be deemed to be the result of a pure 
accident, like those to which all men, in all employments, and 
at all times, are more or less exposed ; and like similar losses 
‘from accidental causes, it must rest where it first fell, unless the 
plaintiff has a remedy against the person actually in default; of 
which we give no opinion. 


* See Winterbottom v. Wright, 10 Mees. & Welsb. 109. Milligan v. Wedge, 
12 Adolph. & Ellis, 737. 
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It was strongly pressed in the argument, that although this 
might be so, where two or more servants are employed in the 
same department of duty, where each can exert some influence 
over the conduct of the other, and thus to some extent provide 
for his own security ; yet that it could not apply where two or 
more are employed in different departments of duty, at a dis- 
tance from each other, and where one can in no degree control 
or influence the conduct of another. But we think this is founded 
upon a supposed distinction, on which it would be extremely 
difficult to establish a practical rule. When the object to be 
accomplished is one and the same, when the employers are the 
same, and the several persons employed derive their authority 
and their compensation from the same source, it would be ex- 
tremely difficult to distinguish, what constitutes one department 
and what a distinct department of duty. It would vary with 
the circumstances of every case. If it were made to depend 
upon the nearness or distance of the persons from each other, 
the question would immediately arise, how near or how distant 
must they be, to be in the same or different departments. In 
a blacksmith’s shop, persons working in the same building, at 
different fires, may be quite independent of each other, though 
only a few feet distant. In a ropewalk, several may be at work 
on the same piece of cordage, at the same time, at many hun- 
dred feet distant from each other, and beyond the reach of 
sight and voice, and yet acting together. 

Besides, it appears to us, that the argument rests upon an 
assumed principle of responsibility which does not exist. ‘The 
master, in the case supposed, is not exempt from liability, be- 
cause the servant has better means of providing for his safety, 
when he is employed in immediate connexion with those from 
whose negligence he might suffer ; but because the implied con- 


tract of the master does not extend to indemnify the servant — 


against the negligence of any one but himself; and he is not 
liable in tort, as for the negligence of his servant, because the 
person suffering does not stand towards him in the relation of a 
stranger, but is one whose rights are regulated by contract ex- 
press or implied. ‘The exemption of the master, therefore, irom 


a. 
— 7 


MARCH TERM 1842. 61 


— — SF V.-  —??w0OOO 


Farwell v. Boston and Worcester Rail Road Corporation. 


liability for the negligence of a fellow servant, does not depend 
exclusively upon the consideration, that the servant has better 
means to provide for his own safety, but upon other grounds. 
Hence the separation of the employment into different depart- 
ments cannot create that liability, when it does not arise from 
express or implied contract, or from a responsibility created by 
law to third persons, and strangers, for the negligence of a 
servant. 

A case may be put for the purpose of illustrating this distinc- 
tion. Suppose the road had been owned by one set of pro- 
prietors whose duty it was:to keep it in repair and have it at all 
times ready and in fit condition for the running of engines and 
cars, taking a toll, and that the engines and cars were owned by 
another set of proprietors, paying toll to the proprietors of the 
road, and receiving compensation from passengers for their car- 
riage ; and suppose the engineer to suffer a loss from the negli- 
gence of the switch-tender. We are inclined to the opinion that 
the engineer might have a remedy against the rail road corpora- 
tion ; and if so, it must be on the ground, that as between the 
engineer employed by the proprietors of the engines and cars, 
and the switch-tender employed by the corporation, the engineer 
would be a stranger, between whom and the corporation there 
_ could be no privity of contract; and not because the engineer 
would have no means of controlling the conduct of the switch- 
tender. The responsibility which one is under for the negli- 
gence of his servant, in the conduct of his business, towards 
third persons, is founded on another and distinct principle from 
that of implied contract, and stands on its own reasons of policy. 
The same reasons of policy, we think, limit this responsibility 
to the case of strangers, for whose security alone it is estab- 
lished. Like considerations of policy and general expediency 
forbid the extension of the principle, so far as to warrant a ser 
vant in maintaining an action against his employer for an indem 
nity which we think was not contemplated in the nature and 
terms of the employment, and which, if established, would not 
conduce to the general good. 

In coming to the conclusion that the plaintiff, in the present 


case, is not entitled to recover, considering it as in some meas- 
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ure a nice question, we would add a caution against any hasty 
conclusion as to the application of this rule to a case not fully 
within the same principle. It may be varied and modified by 
circumstances not appearing in the present case, in which it 
appears, that no wilful wrong or actual negligence was imputed 
to the corporation, and where suitable means were furnished and 
suitable persons employed to accomplish the object in view. 
We are far from intending to say that there are no implied war- 
ranties and undertakings arising out of the relation of master and 
servant. -Whether, for instance, the employer would be respon- 
sible to an engineer for a loss arising from a defective or ill- 
constructed steam engine: Whether this would depend upon 
an implied warranty of its goodness and sufficiency, or upon the 
fact of wilful misconduct, or gross negligence on the part of the 
employer, if a natural person, or of the superintendent or imme- 
diate representative and managing agent, in case of an incor- 
porated company —are questions on which we give no opinion. 
In the present case, the claim of the plaintiff is not put on the 
ground that the defendants did not furnish a sufficient engine, 
a proper rail road track, a well constructed switch, and a person 
of suitable .skill and experience to attend it; the gravamen of 
the complaint is, that that person was chargeable with negli- 
gence in not changing the switch, in the particular instance, by 
means of which the accident occurred, by which the plaintiff 
sustained a severe loss. It ought, perhaps, to be stated, in jus- 
tice to the person to whom this negligence is imputed, that the 
fact is strenuously denied by the defendants, and has not been 
tried by the jury. By consent of the parties, this fact was as- 
sumed without trial, in order to take the opinion of the whole 
court upon the question of law, whether, if such was the fact, 
the defendants, under the circumstances, were liable. Upon this 
question, supposing the accident to have occurred, and the loss 
to have been caused, by the negligence of the person employed 
to attend to and change the switch, in his not doing so in the 
particular case, the court are of opinion that it is a loss for 
which the defendants are not liable, and that the action cannot 
be maintained. 
Plaintiff nonsuit. 


ay 
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Wituram R. P. Wasusurn vs. Samvet E. Sewatt & 
others. 


A testator, after giving sundry legacies, specific and pecuniary, and making a residu- 
ary legatee, directed by his will, that five per cent. yearly interest, from the time 
of his death, should be paid on all the: pecuniary legacies, except that given to the 
residuary legatee, until the property, from which the principal of the legacies was 
to be paid, should be converted into money: The testator afterwards made a cod- 
icil, in which he expressly confirmed the will, in all respects, except so far as it 
should be revoked or altered by the codicil, and gave an additional pecuniary 
legacy, without mention of interest thereon, and directed that it should be paid 
before anything should be paid to the residuary legatee mentioned in the will: The 
assets of the testator, when converted into money, were not sufficient, after pay- 

ing ‘the specific legacies, to pay the pecuniary legacies in full, with interest. 
Held, that the legacy given by the codicil was not to be postponed to the other 
pecuniary legacies, but that all of them were to be paid pro rata, with five per 
cent. yearly interest thereon from the testator’s death. 


BILt in equity, brought by the executor of the will of Mar- 
garet Tucker, to obtain the direction of the court in the ex- 
ecution of his duties, in certain particulars, under the provis- 
ions of the will. Numerous legatees of the said Margaret were 
made parties to the bill, as defendants, and the questions, which 
were argued and decided at the present term, arose on the fol- 
_ lowing facts agreed : 

On the 8th of December 1831, Margaret Tucker executed 
her last will, by which, after making divers bequests of money, 
&c. in trust and otherwise, to various persons and institutions, 
she gave to the city of Boston all the residue of her property, 
of every description, on certain conditions, towards the support 
of a high school. ‘The will contained the following clause : 
_ And whereas I have derived most of my property from my 

father, and hold it by virtue of his will, whereby the whole of 
his estate is charged with the payment of certain annuities, and, 
among others, with the payment of one third of the income of 
his whole estate to my mother, during her natural life ; and 
whereas his estate has not been divided or distributed among his 
children who were his residuary legatees, and my share thereof. 
may continue to be so mixed with the shares of the other lega- 
tees under his will, and so incumbered with the payment of the 
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legacies and annuities, with which the estate of my father is 
charged, as to render it impracticable or inexpedient, at the 
time of my decease, for my interest therein to be disposed of, 
or so far reduced to cash, as to enable my executor, out of the 
proceeds thereof, to pay the legacies herein given; if so, I 
authorize and empower my executor, from time to time to re- 
ceive from the legal representative of my father that portion of 
the income of his estate, which belongs to me, or which he, my 
executor, as my legal representative, will be entitled to claim, 
and to allow the estate of my father to remain entire, and in the 
hands of his legal representatives, till the incumbrances or lien 
thereon, as aforesaid, shall be removed ; or for such length of 
time, as he, my executor, shall think proper and expedient. 
And in the mean time, [ authorize and order my executor to 
retain out of any funds, which he may have in his hands, be- 
longing to my estate, interest on the sum of six thousand dollars, 
which he is requested to hold in trust for Charles Cole and 
George W. Cole,” (two of the legatees mentioned in the will), 
‘Cat the rate of five per centum per annum, and to pay over 
interest annually, at the same rate, on all the other money lega- 
cies hereby bequeathed, except that no interest is to be paid 
to the city of Boston aforesaid. In those cases in which the 
income on a certain sum is given ”’ (in the will) ‘* to one person 
during life, and the principal, upon his or her decease, is given 
to others, the interest, at the rate aforesaid, is to be paid to the 
first, instead of the income, if the money is not invested by my 
executor, as trustee, so long as such person shall live, and then 
to those entitled to the remainder, if the principal shall not be 
paid. Interest, at the rate aforesaid, is to commence immedi- 
ately after my decease, on all the money legacies hereny be- 
queathed, except that no interest is to be paid to said ty, as 
aforesaid.” 

On the 8th of November 1832, said Margaret executsd an 
instrument which she therein declared to be a codicil to he- said 
will, to which it was annexed, and ordered to be taken and con- 
sidered as and for part of her said will, which will she ratitad 
and confirmed by said codicil, in all respects, except so far as 
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it should be revoked or altered by said codicil— which was as 
follows : 

‘<¢ To the several legacies in my said will given and bequeath- 
ed, I add the following, for the benefit of the children of my 
sister Paulina; viz. I give and bequeath to Samuel EK. Sewall 
of Boston, Esq. the sum of fifteen thousand dollars, upon trust 
nevertheless, and not otherwise, and for the purposes hereinafter 
declared, and no other; that is to say, that he invest said sum 
of money in such property, and in such manner, as he may 
think proper, and pay the interest or income thereof, (after de- 
ducting all expenses and reasonable charges) to my sister Pau- 
lina Nash, wife of Joshua Nash, that she may employ the same 
for the use of her children, in any way she shall think proper ; 
and upon the death of the said Paulina, to pay over the princi- 
pal to her child, if she then hath one and only one living ; or if 
she have more than one living, to pay over, divide and distribute 
said principal among her children living at the time of her death, 
equally, share and share alike.”? —‘‘ I declare it to be my will 
and meaning and intention, that said sum of fifteen thousand dol- 
lars shall be paid to said trustee, for the purposes aforesaid, out 
of the proceeds of any of my property, before any sum of money 
is paid, or any property delivered, to the city of Boston, under 
-or by reason of the residuary clause in my said will,’’ &c. 

The plaintiff was appointed executor of said will, and the 
will and codicil were duly admitted to probate on the 31st of 
December 1832, and the plaintiff then took upon himself the 
execution thereof. . 

The amount of pecuniary legacies due under the said will 
and codicil, adding interest thereon from the death of said Mar- 
garet, at five per cent. a year, to November 24th 1840, is 
$ 85,820, and exceeds the amount of the assets, which remain 
in the executor’s hands, after payment of the specific legacies. 

T'wo questions only were raised at the present term: First, 
whether the legacy given by the codicil should be postponed to 
the pecuniary legacies given by the original will: Second, 
whether interest should be computed on the pecuniary legacies, 
and, if so, at what rate, and from what time. 

| 6 * 
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Sewall, pro se, as trustee of Paulina Nash and her children. 

G. Bemis, for other legatees. 

Suaw, C. J.* Instead of going at large into the various 
considerations, arising on the bill and answers, the parties have 
agreed upon a statement of facts, and thereupon presented par- 
ticular questions for the consideration of the court ; it being un- 
derstood, that after the decision of these questions, the subject 
is to be referred to a master. 

It appears that Margaret Tucker, the complainant’s testator, 
made her will on the 8th of December 1831. On the 8th of - 
December 1832, she made a codicil to her will; both being 
duly executed. In respect to this codicil, which she declares 
to be annexed to her said will, she says: ‘* And I do order 
and direct that it shall be taken and considered as and for part 
of my said last will and testament, which will and testament, in 
all respects, I do by this my codicil ratify and confirm, save and 
except so far as the same shall be revoked or annulled by this 
my codicil.”” ‘This language is precise and explicit ; and yet it 
does nothing more than declare, in express terms, that which 
would have been the legal effect of the execution of the codicil, 
without such declaration. 

By this codicil, she makes the following bequest: ['The 
codicil was here set forth, as ante, p. 65.] 

1. The question is, whether this legacy of $15,000 to Mr. 
Sewall, in trust for the sister and children, is to be postponed to : 
the payment of the legacies contained in the will, if the assets | 
of the estate are insufficient to pay the whole. ‘The court are 
of opinion, that the legacies in the original will are to have no | 
preference. over this contained in the codicil, either as to ulti q 
mate payment, or as to the time of payment; but that the cod- 
icil is to have the same effect, as if the legacy therein given had 
been expressed in the original will. The original will and codi- 
cil together make one last will, in the same manner as if the 
original will were written anew, embodying the codicil, and then 
the whole executed anew. ‘The original will is republished and 
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takes effect, in all respects, as if executed at that time ; and all 
previous intentions, inconsistent with the terms and the legal op- 
eration of the codicil, are revoked and annulled by the codicil. 

The main argument, however, on which it was contended that 
this legacy of § 15,000 was to be postponed to those contained 
in the will, is founded on the provision, that this shall be paid 
before any portion of the residuary bequest shall be paid. ‘The 
inference proposed to be:drawn from this is, that this legacy is 
to be paid out of the property which, by the residuary bequest, 
- would be payable to the city, and no other. But this is not a 
just inference. ‘This is only another instance of expressing, in 
terms, what would otherwise have been the legal effect of this 
bequest. As the gift to the city was of the residuum, after 
all other legacies paid, it would have followed of course, that 
this legacy of $15,000 would have preference of the residuary 
bequest, and diminish the amount of it. In that. sense, and in 
no other, would it come out of the residuum. It was probably 
inserted, ex majort cautela, to avoid all dispute and all ques- 
tion on the subject. 

The court are of opinion that this ¢ 15,000 bequest, in trust 
to Mr. Sewall, is to stand on an equal footing with all other 
pecuniary legacies contained in the will, and is to be paid pro- 
portionably with them, if the property is insufficient to pay all 
of them. in full. We say on the same footing with the other 
pecuniary legacies ; but if there are gifts of specific chattels, or 
the release of debts, or other bequests of a like nature, they may 
stand on a different footing, when it becomes necessary that leg- 
acies abate. 

2. One other question was discussed, namely, whether inter- 
est shall be computed on the legacies when the estate is not suf- 
ficient to pay them all; and if so, at what rate and for what 
time. We think this question is answered by the will. After 
giving many pecuniary legacies, and in most cases providing that 
the income shall be paid to certain persons for life, and after- 
wards that the principal shall be distributed, the testator proceeds 
to recite that most of her property is to be derived from her 
father’s estate, which is unsettled, and which, being incumbered 
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and charged with annuities, may remain long unsettled, so as to 
render it impracticable immediately to pay the legacies given by 
her will; and she directs her executor to receive the income 
coming from her father’s estate, from time to time, and allow her 
share of the estate itself to remain entire in the hands of her 
father’s legal representatives, for such length of time as he may 
think expedient ; and she directs him to hold, out of her other 
property, for Charles Cole, &c. at the rate of five per cent. per 
annum, and to pay out interest annually, at the same rate, on 
all the other money legacies thereby bequeathed, except that no 
interest is to be paid to the city of Boston. She then further 
provides, that in those cases in which the income is to be paid 
to one person during life, and on his decease, the principal is 
given to others, interest at 5 per cent. is to be paid to the first, 
instead of income, if the money is not invested, so long as the 
person entitled to the income shall live, and then the same in- 
_ terest to the person entitled to the remainder, until the principal 
is paid. Then follows this material provision: ‘* Interest at 
the rate aforesaid (5 per cent.) is to commence immediately 
after my decease, on all the money legacies hereby bequeathed, 
except that no interest shall be paid to the city of Boston.” 
This puts these payments of income or interest precisely upon 
the footing of annuities, commencing with the testator’s decease. 
By this provision, the interest is made part of the legacies, and 
is to be added to them, to ascertain the aggregate amount, to be 
paid in full if the estate is sufficient, and before any residuum can 
exist. For the reasons already given, the legacy of ¢ 15,000 
is put by the codicil upon the same footing of equality with all 
the other pecuniary legacies ; and of course interest is to be 
computed upon it, at five per cent., from the testator’s decease. 


MARCH TERM 1842. 69 


Mackay v. Holland. 


Tristram B. Mackay vs. Freperick W. Ho.uanp. 


An accommodation note, which was made as collateral security for a debt due from a 
third person to the payee, was negotiated by the payee after it fell due and after the 
debt had been paid: The holder offered it to A., one of his creditors, on certain 
terms, and gave him liberty to take it, for the purpose of inquiry, before he should 
accept or reject the offer: A. presented the note to the maker, telling him he had 
taken it as money, and asked him if he would pay it: The maker, not knowing that 
the said debt was paid and the note negotiated after it was due, concealed no fact, 
of which he was aware, from A., but told him that it was an accommodation note 
which he did not expect to pay ; that he should be obliged to pay it, and would pay 
it, if three months’ time were given him ; otherwise, he should contest it. A. then 
informed the holder that he should not take the note on the terms offered, but 
proposed to take it on certain other terms, to which the holder assented: After 
the expiration of three months, A. sued the maker on the note. Held, that the 
defendant’s promise to A. was without legal consideration, and that he was not es- 
topped thereby to make the same defence against A. which he might have made 
against the payee. 


ASsUMPSIT on a promissory note for $500, made by the 
defendant, dated December 28th 1835, payable in six months, 
at any bank in the city of New York, to Nestor Houghton or 
order, and by him indorsed in blank. 

There was evidence, at the trial before Wilde. J. of the 
following facts: The note in suit was given by the defendant 
to his brother George W. Holland, without consideration, for 
the purpose of its being delivered by him to Houghton, the 
payee, as collateral security for advances he might make to said 
G. W. Holland. Houghton transferred the note to Reuben 
Vose when it was overdue ; and when he thus transferred it, the 
dealings between him and G. W. Holland had ceased, and he 
owed said Holland a balance of accounts. _ 

In April 1837, the late firm of Cobb & Mackay (of which 
the plaintiff was a member) had a demand of about $1700 
against the firm of Vose, Hampstead & June, of New York, 
and also a larger demand against said Reuben Vose, one of the 
firm. About the middle of that month, Henry Cobb, acting for 
the firm of Cobb & Mackay, agreed with Vose, at New York, 
to receive fifty per cent. in cash, in full of their said demand 
against Vose, Hampstead & June. After this agreement was 
made, Vose produced the note in suit, and another note for 
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$510, signed by the defendant, payable to said Houghton, and 
by him indorsed in blank, and then overdue, which he declared 
to be as good as cash, and which would be paid on presentation 
to the defendant in Boston, and proposed that Cobb & Mackay 
should take these notes in payment of the fifty per cent. afore- 
said, and should give credit to Vose, for the excess, on their 
demand against him. It was thereupon agreed between Cobb & 
Vose, that Cobb should have twenty days to return to Boston, 
to ascertain whether said notes would be paid, and decide wheth- 
er he would take them on the aforesaid terms. About the 19¢h 
of said April, Cobb called on the defendant in Boston, presented 
the notes to him, and asked him if he would pay them. The 


defendant said he should be obliged to pay them, but had not — 


expected to be called upon; that they were given to his brother 
for his accommodation. Cobb then told the defendant that he 


had taken the notes as a dividend, as money, with an assurance ~ 


that they would be paid on presentation ; whereupon the defend- 
ant said it would be inconvenient to pay them, as he must sell 
stock for that purpose. On Cobb’s again asking if he would pay 
them, the defendant said he would, if he could have time, and 
that he would call on Cobb and inform him when he would pay. 
Cobb then left the defendant, but returned in a few minutes, and 
said he wished to be-very careful, ‘‘ as it was a failed concern,”’ 
and he desired to know explicitly, if there was to be any de- 
fence, or unreasonble delay of payment. ‘The defendant re- 
. plied, that he would pay the notes, and would call and let Cobb 


& Mackay know how soon he would pay. On the next day, 
& 


he told them that he would pay, if he could have three months, 
and should contest the notes if he could not have that time. 


They replied, that they could not or ought not to wait so long, 


as they had taken the notes for money. 

On the 21st of said April, Cobb & Mackay wrote to Vose, 
declining to take the notes on the terms upon which he had of- 
fered them, but proposed to take them in full of their demand 
on Vose, Hampstead & June; which proposition Vose accept- 
ed, by letter of the next day. j 

The judge instructed the jury ‘‘ that as this was an accommo- 
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dation note, and as it appeared that the state of accounts be- 
tween G. W. Holland & Houghton was such, that Houghton 
had no right to recover on the note, and could communicate 
none to Vose, nor Vose to the plaintiff, it must be considered 
as a note negotiated after it was due ; and that the plaintiff took 
it subject to the same defence that might have been made if 
Houghton had sued it: ‘That any person, taking such a note, 
is bound to inquire into the situation of it, or he takes it at his 
peril ; and that of this, Cobb & Mackay were well aware, as 
their conduct showed: ‘That the question whether the informa- 
tion, given to them by the defendant, bound him, depended on 
the question whether he misrepresented or withheld facts, or 
was guilty of any negligence in not inquiring into the facts.” 

The jury were then directed to inquire whether the defendant 
disclosed all he knew: And they were instructed, in regard to 
the defendant’s not inquiring, that unless there was a duty on the 
defendant to inquire further, he was not liable ; that the law did 
not impose that duty on him; and that he was not chargeable 
with negligence in not inquiring: That as the defendant told the 
plaintiff it was an accommodation note, and informed him for 
whose accommodation it was given, the plaintiff could make fur- 
ther inquiry as well as the defendant: ‘That if the defendant 
promised to pay the notes, without knowledge that his brother 
had paid the sum which they were given to secure, and suppos- 
ing himself liable, that promise was void for want of considera- 
tion: But that the defendant was chargeable if he misrepre- 
sented or concealed any fact. 

The jury found a verdict for the defendant, and the plaintiff 
moved that it should be set aside, and a new trial be ekeiiaUs 
for misdirection to the jury. 

Crowninshield, for the plaintiff. A note that is overdue may . 
legally be negotiated ; and nothing is required of him who takes 
it, but to make the proper inquiries respecting it. Taylor v. 
Mather, 3 'T. R. 83, note. Ayer v. Hutchins, 4 Mass. 372. 
Cone v. Baldwin, 12 Pick. 546. King v. Fowler, 16 Mass. 
399. Johnson v. Bloodgood, 1 Johns. Cas. 53. Wiggin v. 
Damrell, 4 N. Hamp. 75. An accommodation note stands, in 


at 
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this respect, on the same ground as other notes. Brown v 
Mott, 7 Johns. 361. [See also Sturtevant v. Forde, 4 Scott 
N. R. 668.] In the case at bar, the proper inquiries were 
made of the promisor, before the note was purchased: by Cobb 
& Mackay, and he declared that he was bound to pay it, and 
would pay it. 

The burden of inquiry as to the defendant’s liability on the 
note, at the time it was presented to him by Cobb, was not on 
the plaintiff, but on the defendant. The defendant was put 
upon his defence, and he waived it by promising to pay. He is 
estopped by his declarations and conduct ; as the plaintiff acted 
on the faith of them, and was thereby induced to alter his con- 
dition. 2 Stark. Ev. 31, 32. Heane v. Rogers, 9 Barn. & 
Cres. 586. Gregg v. Wells, 10 Adolph. & Ellis, 98, per 
Lord Denman. Wallis v. Truesdell, 6 Pick. 457. Nichols 
vy. Arnold, 8 Pick. 175. Sayles v. Smith, 12 Wend. 59. 
Welland Canal Co. v. Hathaway, 8 Wend. 483. Wyatt v. 
Hertford, 3 East, 147. Coco v. Lacour, 4 Miller, 507. 

B. R. Curtis, for the defendant. ‘The defendant could not 
be charged on a promise in consideration of forbearance, as 
there was no cause of action. Jones v. Ashburnham, 4 East, 
455. Loyd v. Lee, 1 Stra. 94. Atkinson v. Settree, Willes, 
482. The plaintiff can prevail, only by estopping the defendant 
from showing the facts. This kind of estoppel is a creature of 
equity, and will not be extended, by courts of law, further than 
it has been carried by courts of equity. Heard v. Hall, 16° 
Pick. 460. A party is never estopped, in cases of this nature, 
unless he has been guilty of fraud or laches. Evans v. Bicknell, 
6 Ves. 191. Burrowes v. Lock, 10 Ves. 475. Cholmondeley 
v. Clinton, 2 Meriv. 361. Doe v. Brown, 7 Adolph. & Ellis, 
447,450. [Seealso Jones v. Sasser, 1 Dev. & Bat. 463-466. ] 

It is essential to an equitable estoppel, that the defendant 
should know that the plaintiff was about to act onthe matter, 
in reliance on the defendant’s statement. Tufts v. Hayes, 
5 N. Hamp. 452. Whitaker v. Sumner, 7 Pick. 551. Hall 
v. Huse, 10 Mass. 39. In the case at bar, Cobb told the de- 
fendant that he had taken the note ; and the plaintiff should now 
be estopped to say that he took it afterwards. 
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As the jury have found that the defendant disclosed all he 
knew, the remaining question is, whether he was guilty of neg- 
ligence in not inquiring whether the note had been negotiated in 
fraud of his rights. As the law never presumes fraud, was he 
guilty of laches in not inferring or suspecting it ? 

Dewey, J. The evidence in this case shows that the note 
in suit was negotiated by the payee when overdue. ‘The de- 
fendant is therefore entitled to any equitable defence which he 
could support against the original parties. The evidence fur- 
ther shows that the note was executed by the defendant without 
any consideration received by him, and merely for the accom- 
modation of his brother, G. W. Holland, who was to pass it 
over to Houghton, the payee, as security for advances which 
he might make to said G. W. Holland. It further appears 
that, at the time when Houghton transferred the note to Vose, 
who transferred it to the plaintiff, Houghton was in fact indebt- 
ed to G. W. Holland, and therefore had no legal claim on the 
note against the maker, (the defendant,) who was fully discharg- 
ed from all further liability on the same. 

These facts clearly show a good defence to an action at law 
on this note, instituted either by the payee or an indorsee — 
there being no legal consideration for the promise made to Cobb 
—vunless the defendant has precluded himself, by his conduct 
and declarations, from availing himself of such defence as against 
the plaintiff; and this presents the poit in issue between the 
"parties. 

The plaintiff insists, that the defendant has admitted his lia- 
bility as maker of the note, and promised payment thereof, un- 
der such circumstances as should estop him from showing the 
facts above stated, or availing himself of them in defence of this 
action. If the defendant has thus made himself liable to the 
plaintiff, it must be upon the ground that there was such a de- 
gree of concealment, on his part, of the facts relating to his dis- 
charge from liability on the note, or such affirmative representa- 
tions made by him to the plaintiff, as to his liability to pay the 
same, as might properly justify the plaintiff m acting upon the 
strength of those representations ; and that the plaintiff, having © 
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acted upon the faith of them, and materially changed his relation 
to other parties, will have been prejudiced by these acts and 
declarations, if they are not held to be binding and conclusive 
on the defendant. 

Cases may readily be supposed, in which one party shall not 
be allowed, as against another, to interpose any claim or right, 
or to avoid any liability, at variance with his previous conduct 
and declarations, where that other has acted upon the faith given 
to such conduct and declarations, and has been thereby induced 
to part with his property, or to relinquish some valuable right. 
But, as a general rule, the admissions of a party, though evi- 
dence against him, and, as the case may be, very strong evi- 
dence, are open to explanations, and may be controlled. He 
may show that they were made under misapprehension of the 
facts, or under some supposed liability which in truth did not 
exist. On the other hand, fraudulent concealment, or wilful 
misrepresentation to a third person, may operate to charge a 
party, if any damage be thereby occasioned. 

That a mere naked admission, against the interest of the par- 
ty making it— and which, if uncontrolled by explanatory evi- 
dence showing it to be erroneous, would be sufficient to charge 
him — is not conclusive against him, but may be controlled, was 
the doctrine of this court in Hall v. Huse, 10 Mass. 39, and 
Nichols v. Arnold, 8 Pick. 172. The cases of receipts given 
to an officer, whereby the party promises to keep, and to deliver 
on demand, certain articles attached as the property of a defend-° 
ant in a suit, also show the application of the principle, that a 
party may avoid a liability which would otherwise arise from his 
promise, by showing that it was made under a misapprehension 
of the facts relating thereto. And this principle has not only 
been extended to third persons, but the owners of the property, 
thus stipulating to deliver it under such attachment, have been 
allowed to assert their right to it, and reclaim it, after a delivery 
thereof to the officer, where they have made it appear that 
they acted in good faith, either being ignorant of their interest 
in the property when it was attached and when they made their 
promise, or having then disclosed their claim and asserted their 
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intention to. enforce their legal rights. Johns v. Church, 12 - 
Pick. 557. Bursley v. Hamilton, 15 Pick. 42,43. Learned 
v. Bryant, 13 Mass. 224. Fisher vs. Bartlett, 8 Greenl. 122.* 

The present case shows that the defendant, at the time of 
making the admission of his liability to pay this note, was igno- 
rant of the facts then existing which would have constituted a 
good defence ; and this removes all suggestions of fraudulent 
misrepresentation, or wilful suppression or concealment of the 
truth, on his part. 

The only ground, therefore, on which to charge the defend- 
ant, is that of his laches in not making further inquiries into the 
facts concerning the matter, before his alleged admission and 
promise to the plaintiff. It is insisted by the plaintiff, that it 
was the duty of the defendant, when the inquiry was made of 
him, to have ascertained all the facts which he now relies on in 
defence, and to have made his reply to the plaintiff in view of 
such facts ; and that his omission to inquire was such negligence 
as should now estop him from urging such facts in his defence. 

Upon this point, it is material to bear in mind the nature of 
the communications made to the defendant by the plaintiff, and 
which accompanied the inquiry which led to the admissions of 
the defendant. They were obviously not such as apprized the 
defendant that the plaintiff had under consideration the subject 
of taking the note, and as a thing to be done or not to be done, 
as the answer of the defendant might indicate whether the note 
was justly due or not. On the contrary, the defendant was in- 
formed that the plaintiff had already taken the note as his own 
property. ‘The defendant may well have supposed that it was 
the inquiry of the owner of the note, made merely with a view 
of ascertaining its probable value, and that the answer would 
have no effect in inducing him to assume any new relation, or 
change his pecuniary interest in the same. Upon such an in- 
quiry as was made, and in the manner in which it was made, we 
think the admissions of the defendant ought not to estop him 
from availing himself of such legal defence to the note as may 
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then have existed. He seems to have disclosed all the facts 
which he then knew. 

We do not perceive that the case, as it appeared before the 
jury, would have authorized any instructions by the court more 
favorable to the plaintiff than those which were given. 

Judgment on the verdict. 


——— 


Tuomas WILLIAMS vs. INHABITANTS OF THE COUNTY OF 
MIDDLESEX. 


The repeal of the law, which directed that the surplus proceeds of the labor of con- 
victs in houses of correction should be paid to them on their discharge, took away 
the authority to pay the proceeds of labor done before the repeal, to those who 
were not discharged until after the repeal. 


AssumpsiT to recover for work and labor alleged to have 
been performed for the defendants, between June 16th, 1838, 
and May 9th, 1839. 

The facts of the case, as agreed by the parties, were these . 
The plaintiff was convicted of larceny, at the June term 1838, 
of the court of common pleas in Middlesex, and was sentenced to 
be confined to hard labor for the term of two years in the house 
of correction in Cambridge. While confined under his sen- 
tence, he was put to hard labor, in making the doors, locks and 
other iron work necessary for the completion of a new house of 
correction, which the county commissioners were then building. 
This was done in pursuance of the rules established for the gov- 
ernment of the house to which the plaintiff was sentenced, and 
of an agreement between the overseers thereof and the said 
commissioners. | 

The proceeds of the plaintiff’s labor, from the time of his 
commitment to the 9th of May 1839, and from that day to the 
time of his discharge on the 16th of June 1840, were more than 
sufficient to pay the costs of the materials furnished to him, and 
for his maintenance in said house, with all other charges attend- 
ing his confinement. ‘The tools, materials, and other things 
required for the employment and safe keeping of the plaintiff, . 
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were provided by said overseers at the expense of the defend- | 
ants ; but neither said overseers nor the master of said house 
ever made up any account of the proceeds of the plaintiff’s labor 
or earnings, nor was any thing ever paid, on account thereof, 
into the treasury of the defendants. Nor did the county com- 
missioners ever direct or request said master or overseer to keep 
or make up any such account, or to pay to the defendants any 
sum or surplus of the plaintiff’s said earnings. 

The plaintiff, before he commenced this action, made a de 
mand, in writing, on the county commissioners, the county 
treasurer, and the overseers of the house of correction, to pay 
to him the net amount of his said earnings, over and above the 
cost of his support, confinement and employment, and the use 
of tools ; but nothing has been paid to him, nor to the use of his 
family. 

The parties agreed that if the plaintiff was entitled to recover, 
his damages should be assessed by a referee, and that he should 
have judgment therefor ; otherwise, that he should become non- 
suit. 

H. H. Fuller, for the plaintiff. This action is founded on 
§ 26 of c. 143, of the Rev. Sts. by which the plaintiff was 
entitled, on his discharge from the house of correction, to the 
surplus proceeds of his labor, up to the 9th of May 1839, the 
day when the repeal of this section took effect under St. 1839, 
ec. 146,§1. The repeal could not affect the right of the plain- 
tiff to his previous earnings. 2 Dwarris on Sts. 680, 689, 690. 
Dash v. Van Kleeck, 7 Johns. 502. Couch v. Jeffries, 4 Bur. 
2460. The People v. Livingston, 6 Wend. 526. Lewis vy. 
Brackenridge, 1 Blackf. 220. 

Buttrick, for the defendants, cited Commonwealth v. Bird, 
12 Mass. 443. Rutland v. Mendon, 1 Pick. 154. Walter v. 
Bacon, 8 Mass. 468. . Hewitt v. Wilcox, 1 Met. 154. Bigelow 
v. Pritchard, 21 Pick. 175. Hollingsworth v. Virginia, 3 Dall. 
378. Dale v. Governor, 3 Stew. 387. If St. 1839, c. 146, 
has not taken away the plaintiff’s claim, yet he cannot maintain 
this action against the defendants. His remedy, if any, is by a 
writ of mandamus. 

7 * 
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Dewey, J. The plaintiff’s claim is certainly novel in its 
character, and can be sustained, if at all, only by the positive 
provisions of law. ‘That any statute should have provided, that 
convicts — who are in the service of the public in no other man- 
ner than in the execution of the sentence of the law, which the 
courts have awarded against them as the due punishment for 
their crimes — may sustain actions at law against the inhabitants 
of the county where the house of correction is situated to which 
they may have been sentenced, to recover as upon a quantum 
meruit for the value of their services as laborers, during the 
period of their sentence to hard labor, would seem at least highly 
improbable. 

The case is put for the plaintiff, on Rev. Sts. c. 143, § 26, 
wherein it is enacted, that ‘‘ when the term for which any pris- 
oner has been sentenced expires, or he is otherwise discharged, 
if it shall appear that the proceeds of his labor are more than 
sufficient to pay the costs of the materials furnished to him, and 
for his maintenance in the jail or house of correction, with all 
other charges attending his confinement and employment, the 
residue shall be paid over to him, for his own use.” ‘This pro- 
vision was in force at the time of the conviction and sentence 
of the plaintiff, although it was subsequently repealed during the 
period of his sentence and before he was discharged. St. 1839, 
c. 146, § 1. 

Upon the provisions of the revised statutes first above cited, 
the plaintiff seeks to raise a promise, or to lay the foundation for 
a legal liability, on the part of the defendants, to pay to him the 
proceeds of his labor, beyond what was expended for his main- 
tenance in the house of correction. But we cannot sustain the 
views of the counsel for the plaintiff ; not being satisfied that the 
legislature intended to create the relation of debtor and creditor 
between the prisoners confined to hard labor in the house of cor- 
rection and the inhabitants of the county in which such pris ners 
should be confined in the execution of their sentences. On the 
contrary, we think that this provision for payment to the convict 
was intended to be in the nature of a gratuity, to be paid for 
services which he was required to perform in execution of his 


MARCH TERM 1842. 79 


Williams v. County of Middlesex. 


sentence, independent of any such allowance in money. This 
provision was, we think, introduced into the statute, as pait of a 
system for the better regulation and discipline of houses of cor- 
rection, and one, which it was supposed would tend to advance 
the usefulness of this mode of punishment. It stands much 
upon the same footing as the statute provisions regulating the 
diet, clothing, &c., which the statutes require to be furnished to 
the prisoners; Rev. Sts. c. 144, §§ 46, 47, c. 143, § 40; 
which provisions, however imperative on those charged with the 
administration of the police of the prison or house of correction, 
surely furnish no grounds for sustaining an action at law in favor 
of the prisoners. 

This particular provision as to the payment of money to con- 
victs, for their labor in certain cases, was doubtless adopted as an 
experiment ; and having, (as we must presume from its early 
repeal,) failed to secure the beneficial effects, contemplated upon 
its original enactment, was soon abandoned. 

It was urged in behalf of the plaintiff, that his rights are not 
to be affected by the repealing act of 1839, c. 146. We think, 
however, that it was competent for the legislature to repeal that 
provision of the statute upon which the plaintiff founds his pres- 
ent claim, as well as any other provisions of the statute con- 
nected with the administration of the government and discipline 
of the house of correction. And as that provision was repealed 
before the expiration of the term for which the plaintiff was sen- 
tenced, and before his discharge, the overseers of the house of 
correction, and other agents of the county, no longer had au- 
thority to make any such payment as might have been authoriz- 
ed, if the statute had remained in force. 

Without considering the other objections taken by the defend- 
ants, viz. that no account was actually rendered by the master 
of the house of correction, or settled by the overseers, as to the 
proceeds of the plaintiff’s labor, and no money. paid into the 
county treasury on account thereof ; the court are of opinion, 
upon the general ground already stated, that there was no such 
existing liability on the defendants to pay to the plaintiff, at the 
time of the expiration of his sentence, the amount of his earn- 
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ings above the expenses incident to his support, as will render 
them chargeable in this action. 
Plaintiff nonsuit. 


Asigan H. Prerce & another vs. WitutiAM PARKER. 


Parol evidence is admissible to identify a note which is provided for by an assign- 
ment of the maker’s property, but which is misdescribed in the schedule annexed 
to the assignment. 

A. indorsed promissory notes and bills of exchange for the accommodation of B., and 
before they fell due B. failed and made an assignment of all his property for the 
benefit of his creditors: In this assignment A.’s liabilities for B. were set forth, and 
A. was placed among the preferred creditors: A. and others accepted the assign- 
ment and released all their several debts, dues, claims and demands against B.: 
B.’s property, which was assigned, was insufficient to pay the preferred creditors 
in full, and the proceeds thereof were divided among those creditors. Held, that — 
the release discharged B. from any further liability to indemnify A. against the 
indorsements of said notes and bills. 


INDEBITATUS AssUMPSIT for money paid, &c. The par- 
ties submitted the case to the court ona statement of facts, in 
substance as follows: In 1833, the plaintiffs indorsed certain 
promissory notes and bills of exchange for the accommodation 
of the defendant, to the amount of $17,500. Before any of 
those notes or bills came to maturity, to wit, on the 23d of 
January 1834, the defendant having failed, an indenture was ex- 
ecuted between him, and certain trustees, and his creditors, in 
which it was recited that the defendant was ‘‘ indebted to the 
parties of the third part, in divers sums of money ; that some of 
the persons, parties of the third part, and liable, as indorsers or 
sureties, to pay, on account of the defendant, several other 
large sums of money, which debts and liabilities the defendant 
was unable fully to pay as the same should become due; and 
that it was proposed and agreed that he should assign his prop- 
erty for the benefit of his creditors,” in consideration of the 
premises and of a nominal pecuniary consideration ; and the 
defendant thereby assigned all his property to said trustees, in 
trust ; first, to sell the property, collect the debts, and from the 
proceeds retain sufficient to pay the expenses of executing the 
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trust ; and secondly, to pay the several persons and corporations 
thereinafter named, (they becoming parties thereto,) the full 
amounts set against their names respectively, and apply the 
said funds to indemnify them against the liabilities thereinafter 
named, and to pay them the balances of account, which might 
be due, or become due, by reason of negotiations and transac- 
tions between them, or any of them, and the defendant. First: 
The Commercial Bank to be paid in full the balance due them 
for loans made to the defendant, and negotiations with him. 
Second: ‘The plaintiffs to be paid and indemnified for their in- 
dorsement of various notes of hand for the defendant, and 
_ assuming various liabilities for him. | Other creditors were then 
named, most of whose demands were specified, and some of 
whom were to be indemnified against liabilities. Then followed 
this clause: ‘‘ It being agreed and understood, that the trustees 
shall pay the Commercial Bank and the said several persons, 
(they becoming parties hereto,) the full amount of the sums set 
against their names above, with interest, as is abovementioned, 
and fully indemnify the other persons abovenamed against all 
losses, payments and damages, from having assumed the liabili- 
ties aforesaid for the said Parker, if sufficient funds shall be re- 
ceived from said sales and collections, and remain for that pur- 
pose: Otherwise, the bank and the said several persons, 
parties hereto, to be paid ratably and in proportion to their re- 
spective demands against, and liabilities for, the said Parker.’ 
Provision was then made, thirdly, that the residue should be 
paid ratably among the other persons and corporations that 
might become parties to the indenture, and‘ the surplus, if any, 
_to the said Parker. A schedule was annexed to the indenture, 
and declared to be a part thereof, ‘‘ showing the amount of the 
demands of the creditors of William Parker, party of the first 
part, against him, and the liabilities for him, which are thereby 
preferred.”’ In this schedule, the notes and bills of exchange 
indorsed by the plaintiffs were mentioned and correctly describ- 
ed— except a note for $1000, dated October 18th 1833, and 
payable April 21st 1834, which was described, in said sched- 
ule, as payable May 21st 1834. 
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The indenture contained a clause of release, in these terms : 
‘© And the several persons and corporations, parties hereto 
of the third part, each for himself and his respective heirs, ex- 
ecutors, administrators, copartners and assigns, in consideration 
of the foregoing conveyance and covenants, do hereby affirm 
and approve of the foregoing assignment to said parties of the 
second part, and of the terms and conditions thereof ; and do 
hereby covenant with said Parker, his executors and administra- 
tors, that they will severally accept the said assignment and the 
proceeds, to be disposed of in the manner hereinbefore provid- 
ed; and they, the said corporations, and the several persons, 
parties hereto of the third part, hereby severally release and , 
forever discharge all their several and respective debts, dues, 
claims and demands against the said William Parker.” 

At the time of the making of said indenture, the Commercial 
Bank were the holders of the notes and bills which were in- 
dorsed, as abovementioned, by the plaintiffs for the defendant, 
to the amount of $9900, one of which, for $1200, was de- 
livered up to the plaintiffs, by the bank, soon after the indenture 
was made, on payment of that sum ; and it is now held by the 
plaintiffs. Upon the other notes and bills, the plaintiffs paid, as 
indorsers, fifty per cent. on the principal and interest, (being 
$ 4529-26,) under an agreement that the bank should make no 
further claim upon them ; and that if the bank should receive a 
dividend from the effects of Parker, or from other parties, more 
than fifty per cent., the excess should be to the use of the 
plaintiffs. 

At the time when the indenture was made, other banks or 
persons, not parties thereto, held notes or bills of exchange in-. 
dorsed by the plaintiffs for Parker, as aforesaid, amounting to 
the further sum of about $'7500, which have been delivered up 
to the plaintiffs, by the respective holders, on payment thereof ; 
and they are now held by the plaintiffs. . 

The plaintiffs, on the 11th of December 1835, received from 
the assignees, under the abovementioned indenture, a dividend 
of twenty per cent. on the sum of $ 14,193-°63, upon the notes 
and bills aforesaid, held by others than the Commercial Bank : 
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And said bank, pursuant to the agreement made with the plain- 
tiffs, received from said assignees a dividend of twenty per cent. 
upon the notes and bills held by the bank. No other dividend 
has ever been made. | 

All the abovementioned papers were"made part of the case. 

The plaintiffs seek to recover, in this action, the amount 
which they have paid to exonerate themselves from their liabili- 
ties, including costs, interest, &c. deducting the amount they 
have received. Defendant to be defaulted, if the plaintiffs are 
entitled. to recover the amount paid by them to the Commercial 
Bank, and the amount paid to others, or either of them: Oth- 
erwise, the plaintiffs to become nonsuit. 

B. Rand, for the plaintiffs. 

Blake, for the defendant. 

Hussarp, J. This is an action of assumpsit upon the com- 
mon money counts, to support which the plaintiffs introduced 
sundry promissory notes, and bills of exchange. 

The defence rests upon the release contained in an indenture 
made between the defendant of the first part, R. G. Shaw and 
others, his trustees, of the second part, and the plaintiffs and 
others of the third part. At the time of the making of this in- 
denture, all the notes given in evidence in the case were out- 
standing, and in the hands of third persons; since which, by 
payments, in whole or in part, and by various compromises, 
they have come into possession of the plaintiffs, who seek to 
recover of the maker, whose indorsers they were, the amount 
paid thereon by them. 

The terms of the release are as follows: [Here the release 
was recited as above. | 

In reply to this defence, the plaintiffs contend, as to one of 
the notes of one thousand dollars, that it is not embraced in the 
release, and so, as to that, there is no defence ; and in regard 
to the residue of the claim, that at the time of making the in- 
denture they had no such existing cause of action or claim 
against the defendant, as could be the subject of the release, 
which barred only existing demands. 

The facts in relation to the note of $1000 are these: The 
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note is described, on the schedule, as dated October 18th 1833, 
and payable May 21st 1834; when it was in fact payable April 
21st. And here the plaintiffs argue, that as the description of 
the note is perfect in itself, we cannot go out of the instrument 
to correct the mistake, iff there is one ; and that parol evidence 
is inadmissible to identify the note. 

The law is well established, that parol evidence is imadmissi- 
ble to vary the terms or construction of a written contract, or to 
substantiate a defence against a note which is inconsistent with 
the tenor thereof. Bayley on Bills, (1st Amer. ed.) 336, and 
cases there cited. But in the case before us, the evidence is 
not offered to vary the written contract, but to show that there 
was a misdescription of the time of payment of the note, in the 
schedule annexed to the assignment, which happened through 
inadvertence. And it is a well’ settled principle of law, that 
where an instrument, which is offered to prove the subject mat- 
ter described, differs in one or more particulars from the thing 
described, evidence is admissible to show their agreement or 


identity, notwithstanding such misdescription: As where there 


is a mistake in the description of land intended to be conveyed, 
by the addition of some circumstance which is false. In such 
a case, C. J. Parsons says, in Worthington v. Hylyer, 4 Mass. 
205, ‘‘if the description be sufficient to ascertain the estate in- 
tended to be conveyed, although the estate will not agree to 
some of the particulars in the description, yet it shall pass by 
the conveyance, that the intent of the parties may be effected.” 
And so where the mistake is in the description of the person, 
evidence is admissible to prove such mistake, and to show who 
was actually intended. Willis v. Barrett, 2 Stark. R. 29. 
Besides ; we find, on referring to the indenture, a provision 


‘that such alterations and additions in and to the schedules . 


hereto annexed, may be made by the mutual consent in writing 
of one of each of the parties hereto, as shall be necessary for a 
more perfect and correct statement of the matters and things 
herein contained.”? It seems certain, therefore, that the parties, 
in addition to what the rules of law might prescribe in regard to 
averting the ill effects of misrecitals, did expressly agree that al- 


8 aE ES eS og a a ee 


MARCH TERM 1842. 85 


Pierce & another v. Parker. 


terations and additions might be made for the purpose of ren- 
dering the statement correct. And the plaintiffs admit, that if 
such evidence can be received, the mistake can be clearly 
proved. This ground of objection, then, to the defendant’s an- 
swer, fails, and this particular note stands on the same footing 
with the others offered in evidence to support the money counts 
Bryant v. Russell, 23 Pick. 530. Dedham Bank v. Richards, 
2 Met. 105. 

We are next to consider the question whether, at the time of 
making the indenture, the plaintiffs had any such existing right 
or claim against the defendant, as could be the subject of the 
release. ‘The plaintiffs contend, that the mere liability to pay a 
debt for another is not such a demand as is embraced within a 
common release ; and that there is nothing in the instrumerit to 
show that the plaintiffs intended to take a dividend of the pro- 
perty in satisfaction of their liabilities. To support the legal 
position ‘assumed, the plaintiffs rely on sundry cases, the most 
important of which will be briefly alluded to. 

Hoe’s case, 5 Co. 70. In an action of debt brought by Hoe, 
one Marshal was bail for the defendant, and afterwards, and be- 
fore any judgment rendered, the plaintiff released to Marshal all 
actions, duties, and demands. Afterwards judgment was given 
against the defendant, and on his default a scire facias issued 
against Marshal, who pleaded the general release. ‘‘ It was ad- 
judged that this release should not bar the plaintiff; for the 
words of the bail are conditional, so that there can be, by the 
said bail, no certain duty till judgment be given ; for before that, 
none can know to what sum the debt and damages will amount ; 
and therefore there is a difference between a certain duty on 
condition subsequent, (for that may be released before the day 
of performance of the condition,) and a duty uncertain at first, 
and on condition precedent, to be made certain after ; that, in 
the mean time, is but a mere possibility, and therefore cannot be 
released ; for this recognizance doth not create a duty presently, 
- but shall produce a duty after, on a contingat.” But. this is 
clearly distinguishable from the case at bar, where, if upon de- 
mand made the maker does not pay the note, the indorser, upon 
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notice, is charged with the demand ; so that in his case there is 
acertain duty on a condition subsequent. But in the case cited, 
it is uncertain whether any judgment will ever be rendered, or 
what will be its amount; so that the one is but a possibility, 
while the other, being a certain duty on a condition subsequent, 
it would seem to follow from the reasoning of the case, might 
be the subject of the release. 

The case cited from Cro. Jac. 170, Hancock v. Field, was 
an action of covenant on a lease, by which the plaintiff let a 
house for years to the defendant’s testator, and the lessee cove- 
nanted, among other things, to leave the house in good repair 
at the end of the term. The defendant pleaded that the plain- 
tiff, within three days after the date of the indenture, released 
to the testator all debts, duties and demands. ‘The truth was, 
that the plaintiff had recovered £6 damages and costs against 
the testator, and made an acquittance, upon receipt thereof, with 
a general release of all actions, duties and demands, which was 
pleaded in bar, to which there was a demurrer. ‘The court 
resolved that it was not any bar; ‘‘ for bemg a covenant future, 
and not in demand at the time of the release made, but to be 
performed at the end of the lease, this release, although it be 
of all demands, which is the most general word in releases, 
_yet,”’ the court said, ‘‘ there appearing not any intent to release 
it, it cannot therefore be any bar.”? The court added: ‘‘ But if 
he had released all covenants in such an indenture, that had 
been a bar.”? The case cited from 2 Show. 90, Carthage v. 
MManby, was covenant for payment of money at a future day ; 
and the defendant pleaded a release, made before the day, of all 
debts, dues, actions and causes of action, bills, obligations, writ- 
ings obligatory, &c. Demurrer thereto. The court held that 
‘the release of all writings obligatory did not release cove- 
nants not broken, for that is releasable only by special name ; 
and although a covenant be a writing obligatory, yet it has a 
particular signification, as when we declare per scriptum: obliga- 
torium, it means no more than a bond; and demands will not 
reach it, for that will not release a rent before it is due; as was 
adjudged in Lord Hale’s time.” 
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These two last cited cases, while they prove that a common 
release of all debts, dues, demands, actions and causes of ac- 
tion, will not bar an existing covenant not in demand or broken 
at the time of the release ; yet they do not go the full length 
of deciding that a covenant of such a nature cannot be released ; 
but, on the other hand, they do virtually decide that a covenant 
future, or not in demand at the time of the release, may be 
barred by such release, if it be the intent of the parties to re- 
lease it, and it be done by special name. 

The plaintiffs also rely on the case of Cuyler v. Cuyler, 2 
Johns. 186. ‘That was assumpsit, tried September 1806. The 
plaintiff declared on a promissory note dated May 13th 1803, 
made by the defendant payable to the plaintiff in nine months. 
The note had been indorsed by the plaintiff, and delivered to 
one Smith, as security for a debt due to him from the defend- 
ant ; and the plaintiff, as indorser, paid the note. ‘The defend- 
ant gave in evidence a writing dated February 10th 1804, ex- 
ecuted by the plaintiff and one John C. Cuyler, in which they 
bound themselves to the defendant in a penal sum, with a con- 
dition not to institute any suits against him, unless on a future 
contract, either as partners or separately, and that the plaintiff 
should discontinue his suit and no more prosecute the same. 
The judge, at the trial, charged the jury, that the writing given 
in evidence by the defendant, would not operate as a release 
of the note on which the plaintiff had brought his action ; but 
the court held that the bond was equivalent to a perpetual cov- 
enant not to sue the defendant upon any demand then existing. 

*¢ Such a covenant,” say the court, ‘‘ amounts to an absolute 
release. ‘This construction has been adopted by courts, to 
avoid circuity of action. The plaintiff prosecutes upon the note 
itself, given by the defendant to him, which bears date nine 
months before the bond set up as a release. We therefore can- 
not take into consideration the circumstance that the note was 
given for a debt due from the defendant to Smith, for which the 
plaintiff became surety, and was obliged afterwards, and after 
the date of the bond, to pay to Smith.”? But the court added, 
what the plaintiffs in the present suit rely on: ‘‘ Had the suit 
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been for money thus paid as surety, the cause of action would 
have arisen subsequent to the date of the bond, and would not 
have been affected by it. The bond being given by the plaintiff 
and another will not prevent its application to the present action. 
They covenant not to sue either as partners or separately.” So 
in the case at bar, the plaintiffs contend that they have brought 
their action for money paid for the defendant on notes indorsed 
for his accommodation, and which payments were made after 
the execution of the release. ‘The closing observations of the 
court certainly lean very strongly in favor of the plaintiffs’ right 


to maintain this action. But it is to be observed that the suit 


was not for money paid, but upon the note itself; and therefore 
the question, upon which the opinion was expressed, was not 
before the court for their adjudication. It has not, therefore, 
the force of a judicial decision. Again; it is to be noticed, 
that the release in that case was not in its terms absolute. It 
contained a condition ‘‘ not to institute suits against the defend- 
ant, unless on a future contract, either as partners or separately, 
and that the plaintiff should discontinue his suit, and no more 
prosecute the same.’”’ ‘There was a reference to future contracts 
which might have been connected with the payment of the note 
in question. Besides ; the release is not set out at large in the 
report of the case, nor do we know the nature of the suit which 
is referred to in the release, and therein agreed to be discontin- 
ued, and which was prior in time to the falling due of the note 
declared on. And the release, though general in its terms, might 
in fact have been given in reference to the then existing con- 
troversy between them, and not have been intended to apply to 
the outstanding note. So far, therefore, as appears, there is 
nothing to show that the release was given to bar the note, or 
that it was the subject of their settlement when the release was 
made. But if it was given in reference to the note, among other 
things, with intent to release the same, and the learned court so 
understood it, when they expressed their opinion that it would 
bar an action on the note itself, but not an action for money paid 
to take up the note, then I cannot agree to this technical dis- 
tinction —a distinction not warranted, I think, by later authori- 
ties. 
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From the best examination I have been able to give to the 
question before us, I come to this conclusion ; that while a pos- 
sibility merely is not the subject of a release, yet that in all 
cases where there is an existing obligation or contract between 
parties, although such obligation or contract is executory and 
dependent also upon contingencies that may never happen, still, 
if the party, in whose favor such obligation or contract is made, 
or who is liable, by force of it, to suffer damage if it is not per- 
formed by the other when the contingency happens, shall exe- 
cute a release of all claims and demands, actions and causes of 
action, &c. correct in point of form, and having at the time of 
executing the’release such obligation or contract in view, as one 
of the subjects upon which the release shall operate, then such 
release shall be held as a good and valid bar to any suit which 
may be afterwards brought upon such obligation or contract, or 
for money had, received or paid, upon the future happening of 
the contingency, in consequence of which the plaintiff sustains 
damage, and but for such release would have had a perfect right 
of action. 

Within this principle the case at bar falls. Here the plaintiffs 
were liable, as indorsers or sureties, to pay, on account of the 
defendant, certain large sums of money (which he would be un- 
able fully to pay and discharge, as the same should become 
due,) on receiving due notice of non-payment. ‘These notes, 
on which the plaintiffs were thus liable, are inserted in a sche- 
dule, in detail. The defendant then assigns all his property to 
trustees, for the express purpose, after paying the expenses of 
the trust, and the. amount due to the Commercial Bank, as fol- 
lows: ‘* Second. Pierce & Goodnow to be paid and indem- 
nified for their indorsements of various notes of hand for the 
said Parker, and assuming various liabilities for him ; the amount 
to be ascertained as soon as may be.”? The notes, which are 
the subject of the present suit, are a part of those embraced in 
‘this provision: And then, ‘‘in consideration of the foregoing 
conveyance and covenants,” the plaintiffs, among others, ‘‘ do 
hereby affirm and approve of the foregoing assignment to said 
parties of the second part, and of the terms and conditions ~ 
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thereof, and do hereby covenant with said William Parker, his 
heirs and administrators, that they will severally accept the ‘said 
assignment and the proceeds, to be disposed of and distributed 
in the manner hereinbefore provided ; and they, the said corpo- 
ration and the several persons parties hereto of the third part 
do hereby severally release and forever discharge all their 
several and respective debts, dues, claims and demands against 
the said William Parker.”’ 

The contingent claims of the plaintiffs were then specifically 
embraced and provided for. ‘There was an agreement between 
the parties, in relation: thereto, in the nature of an accord and 
satisfaction, and a release consequent upon such agreement, and 
with the full understanding that the plaintiffs, if able, were lia- 
ble to and might be compelled to take up and pay their indorse- 
ments. ‘I'he mere fact, then, that the claims were contingent, 
cannot take them out of the operation of the release ; otherwise, 
they would be, in the quaint but expressive language of the 
counsel for the defendant, ‘‘in, for the dividends, but out, for 
the release’; which would be inequitable to the defendant, and 
surely contrary to his intention in making the assignment. It is 
true, technically, that the present cause of action arises out of 
moneys paid for the defendant subsequent to the execution of 
the release, and so apparently not embraced within it ; but the 
cause of action in fact grows out of contracts between the par- 
ties, which existed and were embraced in the indenture and re- 
lease, and which contracts are so far the ground of the present 
suit, that without the evidence resulting from them, no claim 
could be established against the defendant. 

These principles are fully supported in the cases of Scott v. 
Lifford, 1 Campb. 249, and Coe v. Hutton, 1S. & R. 398. 
The first of these was an action by the payee against the drawer 
of a bill of exchange. ‘To prove the facts in the case, the ac- 
ceptor of the bill was offered as a witness on the part of the de- 
fendant. Being examined on the voire dire, it appeared that 
after the bill was due he had become bankrupt, and had obtained 
his certificate. ‘I'he counsel for the plaintiff therefore objected 
to his competency, as he was no longer liable to the payee of 
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the bill, but still would be so to the drawer, after the latter 
should be compelled to pay by that action, which it was thus 
his interest to defeat. The objection being allowed, the defend- 
ant executed a general release unto hin, his heirs, &c. of all 
actions and.causes of action, &c. which the defendant then had, 
or which he, his heirs, executors, &c. should or might, at any 
time thereafter, have against said acceptor, for or by reason of 
any matter or thing whatsoever, from the beginning of the world 
unto the day of the date of the said writing of release. ‘The 
plaintiff’s counsel contended, that this did not discharge the 
acceptor from the consequences of the action then pending, and 
therefore did not restore his competency ; that the release could 
only extend to causes of action which had already accrued ; but 
the defendant had as yet no cause of action against the witness, 
and would have none until there should be a verdict and judg-— 
ment against him as drawer of the bill. Lord’ Ellenborough 
however held, ‘‘ that this release of all causes of action, for or 
by reason of any matter or thing which had happened down to 
the present moment, would discharge the acceptor of the bill 
from all liability to the drawer, whatever might be the event of 
the suit. ‘The transaction was already past, which was to lay 
the foundation of future liability ; and if the drawer of the bill 
should have a cause of action against the acceptor, it would 
have reference back to the acceptance, and would be dis- 
charged by the release.”? And so in the case of Coe v. Hut- 
ton, 1 S. & R. 398, which was an action against a surviv- 
ing partner for money paid by the plaintiff for the use of the 
firm, and money received by them for his use. The plaintiff 
gave in evidence a promissory note for ¢ 800, drawn by the firm 
in his favor, and indorsed by him. ‘The defendant relied upon 
a release executed by a number of creditors, and among others 
by the plaintiff, in bar of the action. The plaintiff replied, that 
as the note did not become due till after the date of the release, 
of course there was no existing debt or demand of any kind, 
upon which the release could operate. But Tilghman, C. J. 
said, ‘the release is drawn in words as comprehensive as pos- 
sible, and was undoubtedly intended to reach this debt; so that — 
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it is the duty of the court to support it if possible. It is a re- 
lease of all actions, causes of action and demands, which the 
releasor then had, or might in future have, against the defend- 
ant, by reason or means of any act, matter, cause or thing, 
from the beginning of the world to the date of the release. 
Now the present action cannot be supported, but by reason of 
the note, which was given before the release. It cannot be 
shown that the plaintiff paid money on account of the defend- 
ant, without producing that note ; and accordingly it was given 
in evidence on the part of the plaintiff. If not a release, tech- 
nically speaking, it would amount to ari agreement not to sue, 
which answers the defendant’s purpose as well. ‘To say that a 
man, who knows he is liable to pay a sum of money, on any 
account, may not bind himself not to have recourse to one, after 
he shall have paid the money, is in my mind unreasonable to 
the highest degree. Some of the old cases go a great way 
against such a release ; but of late there has been more liberal- 
ity of principle.” ) 

A further examination of cases might be made, and a com- 
parison be instituted between them and the case at bar. But it 
seems to be unnecessary; it being clear, in our opinion, that 
the plaintiffs did intend, by their release, to discharge the de- 
fendant from the payment of the notes which are the subject 
of the present suit, and that such release can be legally enforced 
by him. 

Plaintiffs nonsuit. 
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B. assigned all his property in trust for the payment of his debts, and the securing of 
his indorsers whose liabilities for him were set forth in a schedule annexed to the 
deed of assignment: The indorsers of his notes and the holders thereof, with other 
creditors, accepted the assigned property in full payment and discharge of all claims 
which they then had, or thereafter might have, on account of all demands, ac- 
tions, causes of action and moneys mentioned in said schedule; and covenanted 
not to sue or molest B. on account of the sdme. Held, that the terms of the in- 
strument were sufficient to release B. from all liability to his indorsers. Held also, 
that the indorsers of B.’s notes were not released by the holders, whether the 
notes, at the time of the execution of the release, were outstanding in the hands 
of parties who did not join in executing it, or were then in the hands of indorsees 
who did execute it. 


Tue facts of these cases are sufficiently stated in the opinion 
of the court. 

Huszarp, J. The first of these cases is assumpsit by the 
indorsee of a promissory note against the indorser; and the 
money counts are added. ‘I'he note declared on bears date 
December 16th 1833, and is for $1025 payable in six months. 
It was signed by Abel Baker, and made payable to the defend- 
ant, and by him indorsed. At the time the note fell due, it was 
held by the South Bank ; and it was afterwards paid and taken 
up by the plaintiff, as second indorser. Before it fell due, Ba- 
ker, the promisor, failed, and made an assignment of his effects, 
by an indenture of three parts, bearing date February 18th 
1834, to Timothy W. Baker and Ebenezer Alexander, jr. as 
trustees in behalf of themselves, and other creditors of his who 
became parties of the third part. Among the signers of this in- 
strument were the defendant and plaintiff in this suit. The 
claims of the creditors are contained on two schedules, annexed 
to the indenture, marked A. and B., and the note now in suit 
is entered on schedule A., and is described as a note ‘ indorsed 
by Silas P. Tarbell and Reuben Reed, due June 16-19, 
$1025.” ‘This note is in the second class of preferred claims, 
which class embraced notes indorsed for Baker’s accommoda- 
tion ; and it also appeared by the schedule, that the plaintiff was 
the second indorser of a note of said Baker, for $500, of 
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which John Rayner was the first indorser. On the trial of the 
case, the dishonor of the note by the maker, and notice to the 
defendant as indorser, were proved, and the signatures were 
admitted. “Iwo payments were indorsed on the note, being 
dividends on the estate of said Baker, received from his trustees. 

The defence relied upon was, that the indenture contained a 
release, by the plaintiff, of the maker of the note declared on, 
and in consequence thereof, the defendant, as indorser, was dis- 
charged. A verdict for the defendant was taken by consent, 
subject to the opinion of the whole court upon the construction 
of the indenture which makes a part of the case. 

The covenant relied upon by the defendant, as a valid de- 
fence to this action, is in the following words: ‘* And this 
indenture further witnesseth, that the several persons, parties of 
the second and third parts, hereby do accept the said granted 
premises in full payment, satisfaction and discharge of all claims 
and demands, actions, and causes of action, which against the 
said Abel Baker they now have or hereafter may have, for or 
on account of all claims and demands, actions, or causes of 
action, and sums of money, mentioned in schedules A. and B., 
or by reason of having become surety for the said Abel Baker ; 
and do hereby severally covenant that they will not, and no 
person claiming under them shall, sue, molest or trouble the said 
Abel Baker, for or on account of the same ; and that they sev- 
erally and respectively will indemnify and save harmless the 
said Abel Baker, and his executors and administrators, against 
all claims and demands which they, or any person claiming 
under them, now have or hereafter may have, for or on account 
of the sums of money, notes and other obligations, due and owing 
to them respectively, as aforesaid.” 

In answer to this defence, the plaintiff contends, Ist. that at 
the time of executing the indenture, he had no cause of action 
against Baker: 2d. That this agreement is a covenant not to 
sue Baker, and is no release of the claim, because of the differ- 
ent parties to the agreement: 3d. That if Baker is discharged 
by the plaintiff, it was by the consent of Tarbell, the defend- 
ant, who at the same time discharged Baker ; and that it was not 
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intended, by the instrument, to discharge the claim of the second 
indorser upon the first indorser. ; 
As to the first point, that the plaintiff had no cause of action, 
at the time of executing the indenture, the note being held by a 
third party and not yet due, it is admitted that at the time he had 
no existing right of action ; and it is undoubtedly well settled, 
that a mere possibility cannot be released ; that a release ope- 
rates upon a present interest. But where there is an existing 
right, to take effect at a future time, that right may be released, 
though the same may be contingent. ‘This has been decided at 
this term of the court, in the case of Pierce v. Parker, (ante, 80.) 
In the case at bar, it is manifest that the contingent liabilities of 
mdorsers were expressly considered, and their rights embraced 
in the indenture, and a like dividend was secured to them, on 
their taking up the notes indorsed by them, as was secured to 
any other preferred creditor. If, therefore, the action had been 
simply for money paid, laid out, and expended for the use of 
the defendant, and the note had been given in evidence, as 
having been paid after the execution of the release, and the note 
had not been declared on, it would not have availed the plaintiff. 
And I feel well assured, that in every case where a party may 
take security to save himself against loss from a future contin- 
_ gent liability, he may also bar himself, by a release and cove- 
nant not to sue, operating by way of estoppel, from recovering, 
at a future time, a claim growing out of such contingent liability. 
The second point raised by the plaintiff is, that this agree- 
ment is a covenant not to sue Baker, and is no release of the 
claim, oecause of the different parties to the agreement. ‘This 
* point is raised upon the well known distinction, which has long 
been taken, between a release and a covenant not to sue; the 
one operating as a complete discharge of the joint obligors and 
sureties ; while the other is limited to the person in whose favor 
alone the covenant is made. It is true that in the clause of the 
agreement, relied upon by the defendant, there is a provision that 
the parties will not, and no person claiming under them shall, sue, 
molest or trouble the said Baker &c. ; and the word release is 
not contained therein. But a release may take effect without 
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the use of any particular word. Littleton says, § 445, if a 
man remise or quitclaim, it will be of the same effect as the 
word release. And it is laid down in Hickmot’s case, 9 Co. 
52b, that if a man acknowledges himself to be satisfied and 
discharged of all bonds, &c. by the obligor, this amounts to a 
release of the bond. In the present agreement, the parties 
‘Caccept the said granted premises in full payment, satisfaction 
and discharge of all claims and demands, &c., mentioned in 
schedules A. and B., or by reason of becoming surety for said 
Abel Baker.’? ‘There cannot, therefore, be a doubt of the 
intent of the parties to release Baker from all said demands ; 
and we are equally clear, that the terms used in the instrument 
are sufficiently broad to execute that intent. 

We are now brought to the consideration of the third point 
raised by the plaintiff; that if Baker is discharged by the plain- 
tiff, it was by consent of Tarbell, the defendant, who first dis- 
charged him ; and that it was not intended by the instrument to 
discharge the claims of the second indorser upon the first indor- 
ser. It is undoubtedly true that the general rule of law is, that 
the discharge of the maker of a promissory note, by the holder 
of it, will operate as a discharge of the indorsers. ‘This prin- 
ciple is fully recognized and established in the cases of Smith v. 
Knox, 3 Esp. R. 46 ; English v. Darley, 2 Bos. & Pul. 61, and — 
Sargent v. Appleton, 6 Mass. 85 ; and the defendant contends 
that this rule applies to the present case. But an indorser of a 
promissory note not yet due, who for a consideration satisfac- 
tory to himself consents that the holder may discharge the 
maker, and that he himself will continue responsible as indorser, 
cannot avail himself of such discharge of the maker, in an action - 
against himself by the holder of the note ; nor can he object to 
the want of a sufficient demand upon the maker, before his own 
lability attaches. 

The defendant also contends that the plaintiff, having accept- 
ed to receive a dividend in full satisfaction and discharge of the 
maker of the note, is estopped to offer testimony to prove that 
he did not intend to release the defendant who was then party 
to the note ; and in support of this ground of defence, he cites 
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Deland v. Amesbury Woollen & Cotton Manuf. Co. 7 Pick. 246. 
W. Boylston Manuf. Co. v. Searle, 15 Pick. 225. Puerson v. 
Hooker, 3 Johns. 68. But the two first of these cases go no 
further than to prove that where a factor had sold goods of his 
principal, and had taken a negotiable note in his own name, and 
afterwards the purchaser failed and assigned his goods by inden- 
ture, which contained a release of all debts due to the creditors 
who should become parties to the same, among whom was the 
factor, and whose note was introduced into the schedule of 
debts —such note was released by the factor’s signing the in- 
dentures. It was held in the first case, that in an action by the 
factor to recover back money advanced to the principal, parol 
evidence was inadmissible to show that by the execution of the 
indenture it was not intended to release the note given for the 
goods of the principal; that, as the purchaser was discharged 
from the note in question, the principal might avail himself of 
that fact in defence to the action ; there being no evidence to 
show that the principal authorized the factor to give the dis- 
charge. And in the second case, which was an action of the 
consignor, as indorsee of the note, against the maker, it was held 
that if the factor even acted without authority, yet the consignor, 
by his mode of declaring on the note, had affirmed the note and 
treated it as a subsisting contract, and as such it would operate 
as a payment and discharge of the original consideration ; and the 
note itself being released, he could not recover. And in the 
case of Pierson v. Hooker, it was determined that a release 

_ having been given of and from all debts and demands of every 

- nature and kind whatsoever, parol evidence was inadmissible to 
show that a particular debt was not intended to be released. 
But these cases do not reach the point taken by the plaintiff’s 
_counsel — that by the indenture itself Tarbell agreed to remain 
liable as indorser, notwithstanding the release. 

We are therefore brought to the examination of the question, 
whether if Tarbell consented to the discharge of Baker by 
Reed, having himself discharged him, it was not also intended 
and agreed by Tarbell, that the claim of Reed against himself, 
as first indorser, should remain unimpaired, notwithstanding the 
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release. It becomes necessary, therefore, to look again into 
the nature of this instrument and the objects of the parties in 
making it, to enable us to draw a correct conclusion. It appears 
by the agreement, that Baker, the party of the first part, being 
in embarrassed circumstances and unable to meet his payments 
as they fell due, made an assignment of his property, both real 
and personal, to the parties of the second part, who were cred- 
itors, for the benefit of themselves and the parties of the third 
part, who were creditors or liable for Baker as indorsers or sure- 
ties ; and among these outstanding demands were certain notes 
indorsed by the defendant, Tarbell, and one or more by the 
plaintiff, Reed, for the accommodation of Baker ; the payments 
of which notes, and others of like description, were specially 
preferred, after providing for the borrowed money. It was thus 
expressly intended by Baker to protect his indorsers, as far as 
the property would go; and to this arrangement the plaintiff 
and defendant, as such indorsers, agreed, and were each there- 
fore willing to discharge Baker on the expectation of receiving 
a dividend from his effects. But did the plaintiff thereby agree 
to relinquish his claim against Tarbell as first indorser ? If he 
did, it is by construction only, and not by the terms of the 
instrument. It was competent for the parties to agree that 
while the maker should be discharged, the rights of the indor- 
sees against the indorsers should be preserved ; and no reason 
is suggested why any different arrangement should have been 
made or contemplated. ‘The defendant, Tarbell, at the time of 
making the indenture, was able, so far as appears, to meet his 
engagements, and no consideration was held out why the holders 
of the note should relinquish their claim against him, to enable 
them to secure a dividend from the effects of Baker. We are 


at a loss to perceive how Tarbell could be injured by such an _ 


arrangement, or why he should object, as he had himself con- 
sented to discharge the maker. On the contrary, such an 
arrangement would be beneficial to him, as it placed him in the 
condition of a preferred creditor. The note is entered on the 
schedule as follows : ‘‘ Note indorsed by Silas P. Tarbell and 
Reuben Reed, due June 16-19, $1025.” If it had been the 
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intention of the parties to release the indorsers, there was no 
necessity for making provision for their security, but for their 
discharge ; yet the schedule expressly shows that the intention 
was to secure the indorsers of Baker, without reference to the 
parties wo might hold the notes. The defendant, Tarbell, hav- 
ing agreed to relinquish Baker, it seems to be clear, if not indis- 
putable, that he assented to the discharge of the maker with the 
understanding that he would remain liable as indorser. Such a 
construction of the agreement is in itself the most reasonable, 
as it respects the rights of all parties, and is not inconsistent 
with any principle of law. This view of the instrument is 
directly supported by the case of Bruen v. Marquand, 17 
Johns. 58. There Marquand was first indorser of a note of 
$ 500 made by Shelton & Beach. The plaintiffs, Bruen & Sons, 
were the second indorsers, and the note was discounted at the 
City Bank, who were holders of it, when it became due. Just 
before the day of payment, the makers made an assignment of 
their property to Marquand, the defendant, and others, for the 
benefit. of their creditors, to which the plaintiff and defendant 
were parties ; and in the schedule of the debts due by Shelton 
& Beach, of the first class, was written, ‘‘ Isaac Marquand, in- 
dorsed by Messrs. Bruen & Sons, $500.” Bruen & Sons 
took up the note at the bank, after it became due, and it ap- 
peared to be the only demand they had against Shelton & 
Beach ; and on the note they received from the assigned effects 
a dividend of 45 per cent. ; and by the deed, the parties of the 
third part released and discharged the parties of the first part, 
(Shelton & Beach,) from all actions, dues, and demands what- 
soever. Afterwards the Bruens sued Marquand as the indor- 
ser of the note, and he relied upon the release discharging the 
makers, as a release of himself as indorser. But the court held, 
that while the general rule is not disputed, the case was not 
within it. ‘‘ ‘he assignment,”’ said Van Ness, J. who gave the 
opinion of the court, ‘‘ contains material stipulations between the 
three parties, and the defendant must be considered as assenting 
to the discharge of the makers of the note by the then holders 
of it ; and it appears to me, with a full understanding that his 
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liability, as indorser, was to be left unimpaired. The note is 
inventoried, not specifically, as a debt due to Bruen & Co., but 
thus — ‘ Isaac Marquand indorsed to M. Bruen & Sons, 500 


dollars.’ ‘This, it appears to me, is a plain and unequivocal | 


recognition by the defendant that he considered Shelton & Beach 
to be his debtors for the amount of the note, and that his lia- 
bility, as indorser, was not to be extinguished by the discharge 
of the makers. If this were otherwise, the note would have 
been mentioned as a debt due from Shelton & Beach to M. Bruen 
& Co., and not as a debt due from them to the defendant. The 
intent of the parties clearly appears to have been, that both 
the holders of this note, and the defendant, should set the makers 
free, but that the remedy against the indorser should remain. 
It was no doubt for this reason that the debt in question was put 
in the first class. ‘The makers intended to secure, as far as 
they could, their indorsers, as honorary creditors. As between 
the holders of this note and the makers, there was no reason for 
giving it a preference ; but as between the makers and indorser, 
it was otherwise. I am quite satisfied that this is the true con- 
struction of the assignment, and that the defendant must be con- 
sidered as continuing liable as indorser ; and he must look for 
indemnity to the funds in his hands.” 

The reasoning and -authority of this case are fully confirmed 
by this court in Gloucester Bank v. Worcester, 10 Pick. 528, 
which was an action by the indorsee against the indorser of a 
promissory note made by Winthrop Sargent, who failed before 
the note became due, and assigned his property in trust for the 
benefit of his creditors. ‘The indenture contained a covenant 
of release ; but at the end of the release was the following 
clause : ‘¢ Provided always, that nothing herein contained shall 
be construed to impair or affect any lien or pledge heretofore 
created or obtained as security for a debt or claim due from said 
Sargent.” The pledge or lien, which the plaintiffs had, was the 
indorsement of the defendant ; and the defendant himself be- 
came a party to the assignment, and the note in question was to 
be paid as preferred paper, for the benefit of the defendant, an 


honorary creditor. Putnam, J. in giving the opinion of the. 


. 
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court says, ‘‘ the defendant, by becoming a party, agreed to the 
arrangement that the principal debtor should be discharged, in 
consideration of the property assigned by him to be distributed, 
and that the pledge or undertaking which he had given by his 
indorsement should continue. ‘The defendant himself released 
the maker from any claims he could have against him as 
indorser of any of his notes ; so he could not suffer any preju- 
dice by the release which the plaintiffs made to the maker. On 
the whole view of the instrument, it would be doing violence to 
its reasonable and obvious meaning to construe it to be a dis- 
charge of the defendant’s liability upon his indorsement.”? Re- 
ferring to the case of Bruen v. Marquand, the learned judge 
says, ‘‘ the facts of that case are almost identical with those of 
this, and the reasoning of the court we think to be very conclu- 
sive and just.” 

And in coming to a decision in the case at bar, it is not to 
be overlooked, that in instruments between a number of persons 
whose interests are various, general words and clauses are also 
to be strictly construed, and limited to the particular case to 
which they are more immediately applicable ; and this is espe- 
cially true as to clauses of release. In the case of Rich v. 
Lord, 18 Pick. 325, it is said, ‘‘it is now a general rule in 
construing releases, especially where the same instrument is to 
be executed by various persons, standing in various relations, 
and having various kinds of claims and demands against the 
releasee, that general words, though the most broad and com- 
prehensive, are to be limited to particular demands, where it 
manifestly appears. by the consideration, by the recital, by the 
nature and circumstances of the several demands, to one or 
more of which it is proposed to apply the release, that it was so 
intended to be limited by the parties ; and for the purpose of 
ascertaining that intent, every part of the instrument is to be 
considered.”” See also Averill v. Lyman, 18 Pick. 353, and 
Lyman vy. Clark, 9 Mass. 235. 

So in the case before the court, Reed, the plaintiff, was first 
indorser on one note, and second indorser on another, which are 


alse borne on the schedule of preferred claims. There existed, 
g* | 


102. SUFFOLK AND NANTUCKET. 


Beals ». Tarbell. 


therefore, other reasons for his signing the indenture, independent 
of the note which is the subject of the present suit. 

In reviewing the circumstances of this case then, it appears 
that the object of the indenture was, for the parties to it to take 
what property Baker had, and give him a release ; to create a 
preference in favor of indorsers, who had aided him, and whose 
indorsements were for the most part then outstanding in the 
hands of others ; and to unite, in one instrument, various par- 
ties having different and distinct claims agaist him, and to em- 
brace them also in one release. With this view of the indenture, 
we cannot think that this discharge is to be extended, by mere 
legal construction, to affect other rights between the creditors 
of Baker. On the contrary, we think it is to be justly inferred, 
that the parties in uniting in their discharge of Baker assented 
to the preservation of each others’ existing rights and claims, 
unaffected by the release. And we do not see that this case 
can be distinguished in principle from that of Bruen v. Mar- 
quand, which has received the direct approbation of this court. 

On the whole, therefore, we are of opinion that ‘Tarbell as- 
sented to the execution of this indenture by the plaintiff, for the 
sole purpose of giving Baker a discharge on the surrender of 
his property, and without intending to destroy, or in any way to 
affect, the right of the plaintiff against him as indorser of the 
note declared on; and that the covenant of release is to be lim- 
ited, by the nature of the instrument between the parties, to 
Baker alone. And in pursuance of the agreement in the case, 
the verdict is to be amended and entered as a verdict for the 
plaintiff, for the amount due on the note, and interest. 


The second of these cases is assumpsit by the indorsee 
against the indorser of two promissory notes made by Abel 
Baker. The defence relied upon was a release of Baker by 
the plaintiff and defendant, by the same indenture, which is 
mentioned in the preceding case of Reed v. Tarbell, and which 
was executed by the plaintiff and defendant before the notes fell 
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due. Dishonor of the notes, and notice to the defendant, were 
proved at the trial, and the signatures were admitted. A ver- 
dict was taken for the defendant, by consent, subject to the 
opinion of the whole court. 

This case differs from that of Reed v. Tarbell, in one respect 
only. In that case, the note declared on was outstanding, at 
the time of the execution of the indenture, in possession of a 
bank which did not become party to the release ; and conse- 
quently Baker was not, in that case, discharged by the holder 
of the note. But in the present instance, Beals, the plaintiff, 
was the holder of the note at the time of executing the release ; 
so that Baker, the maker of the note, was absolutely discharged. 
And it was argued, that this presents so material a difference, 
that though the release should not discharge the mdorser in the 
former case, it must avail in the present. 

We were inclined, at first, to think the distinction important. 
But upon more mature reflection, we have come to the conclu- 
sion, that there is no material difference between the two cases, 
and that they both rest substantially upon the fact, that the cred- 
itors of Baker, including the plaintiff and , the defendant, intend- 
ed, for the consideration expressed in his composition with his 
creditors, to accept his effects, and to give him a. discharge, 
reserving, in all other respects, their rights, as creditors, against 
the other parties: And that in regard to the notes in suit, the 
plaintiff and defendant intended to release Baker, and to take a 
dividend from his estate ; and that the defendant, Tarbell, con- 
sented to waive his right to have a demand made on Baker, prior 
to enforcing the claim against himself as indorser of the notes ; 
so that a previous demand on the maker need not be proved, 
or a formal demand will be held sufficient. And we are of 
opinion that the indenture contains evidence of such consent, for 
the reasons stated in the preceding case of Reed v. Tarbell. 

The verdict, therefore, must be amended, and judgment be 
rendered for the plaintiff, for the amount due on the notes, and 
interest. 

Washburn, for Reed. 

Cruft, for Beals. 

Peabody, for the defendant in both cases. 
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CuHaRLEs W. Cartwricut & another vs. FERDINAND 
. CLARK. 


As a general rule, a cross bill must be filed before publication of the evidence in the 
original suit, unless the plaintiff in the cross bill will go to the hearing upon the 
proofs already published: The court may, however, allow a cross bill to be filed 
after publication, and even after a hearing of the cause, if it appear, on the hearing, 
that such bill is necessary to a complete and equitable decree in the original suit; 
but the proceedings in the original cause are not thereupon to be delayed, except 
upon the specia. order of the court founded upon notice, given to the plaintiff in 
the original suit, of the application for delay. 

A cross bill, if seasonably filed, may be sustained for the purpose of obtaining an 
equitable set-off; and as such bill is considered as a defence to the original suit, it 
is not necessary that the plaintiff should show any ground of equity, as against the 
plaintiff in the original bill, in order to support the jurisdiction of the court. 

A.,‘an insolvent debtor in Boston, assigned all his property to B., including two ships 
at sea, for the benefit of his creditors: C.,an inhabitant of Cuba, filed a bill in 
equity, in this court, against B. for a specific performance of an agreement made by 
A., to convey a moiety of one of said ships to C., and to account to him for a moiety 
of her earnings, &c. After publication of the evidence and‘a hearing in that cause, 
and after the court had settled the principles upon which a decree should be ren- 
dered for C., B. filed a bill against C., alleging that he had wrongfully taken pos- 
session, at Cuba, of the other ship that was conveyed to B. by A., and had employed 
her in several foreign voyages, and had resisted the attempts of B. to obtain pos- 
session of her, thereby causing great expense, &c. to B.; and praying that B. might 
make discovery, &c. and be compelled to account for the earnings of said ship, and 
be held to pay said expense, &c., and that so much thereof, as might be necessary 
to satisfy the sum which C. might recover of B. in the original suit, might be set 
off against said sum ; and also that C might be enjoined, until further order of the 
court, from suing out execution, in said original suit, upon any decree therein. 
fleld, that this bill, considered as an original bill, could not be sustained, either for 
the purpose of discovery or relief; the court having no jurisdiction of the matter 
thereof, nor of the person of C. Held also, that the bill could not be sustained as a 
cross bill, because it was filed too late; and that the final decree in the original suit 
of C. against B. ought not to be delayed to abide the proceedings on the cross bill. 


Turis was a bill in equity, of which the following is an ab- 
stract: That by an indenture, dated February 8th 1834, by 
and between J. P. Flint, J. C. Flint and 8. G. Hill, partners, 
of the first part, the plaintiffs, of the second part, and certain 
creditors of said Flints & Hill, of the third part, said Flints & 
Hill conveyed all their property and effects to the plaintiffs, and 
among other things a certain brig, called the Charles, and a cer- 
tain barque, called the Leopard, in trust for the benefit of credi- 
tors: That the plaintiffs accepted the trust, and were pro- 
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ceeding to sell the brig Charles, when the defendant, who is a 
merchant in Havanna, in the island of Cuba, on the 3d of May 
1834, exhibited his bill m equity against the plaintiffs, in this 
court, and stated therein, among other things, that he was enti- 
tled to a moiety of said brig, and to have a conveyance thereof, 
and praying, among other things, that a conveyance might be 
made to him, ‘and that an account might be rendéred of the 
earnings of said brig, from February 4th 1834, and one half 
thereof paid to him ; which bill is still pending in this court: 
(See 22 Pick. 231.) That on the 8th of February 1834, said 
barque Leopard wads bound on a voyage from Montevideo to 
Havanna, consigned. by the owners (said Flints & Hill) to the 
defendant, to hold subject to their order and disposition, laden 
with a cargo consigned to the defendant, for sale, belonging to 
the plaintiffs: That in June 1834, the barque arrived at Ha- 
vanna, and the defendant took possession thereof, under the con- 
signment, subject to the order of the owners: ‘That the de- 
fendant, contrary to the implied agreement, and to the express 
orders of the plaintiffs, employed the barque in divers voyages 
on his own account, from June 1834 to January 1837, and re- 
ceived, from the profits and earnings thereof, a large sum of 
money: ‘That the plaintiffs, through their agent, in December 
1835, on the arrival of the barque at Montevideo from a foreign 
voyage in which the defendant had employed her, endeavored 
to obtain possession of said barque, having previously, soon 
after the execution of the indenture abovementioned, applied, 
through their agent, and requested the defendant to deliver the 
barque to them; which he at all times refused to do: That the 
plaintiffs were. greatly impeded in obtaining possession of the 
_barque, by the wrongful doings of the defendant, who caused 
certain bottomry bonds, without consideration, but which fakely 
recited a consideration, to be made to him upon said barque, 
and a certain charter-party, without the authority of the plain- 
tiffs, to be made by a person appointed by the defendant as 
master of the barque: That when said bottomry bonds were 
made, the defendant had in his hands, as proceeds of the sale 
of the consigned cargo of the barque, more than sufficient te 
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pay all the charges, expenses and disbursements of said barque , 
anc that said bottomry bonds were made in fraud of the rights 
of the plaintiffs, and for the sole purpose of retaining the barque 
and preventing the plaintiffs from obtaining possession: ‘That 
the defendant and his agents instituted vexatious proceedings, in 
the courts of law at Montevideo, against the agent of the plain- 
tiffs who was employed to obtain possession ‘of the barque, 
whereby the plaintiffs were put to great charges, viz. $ 5350, in 


defending against them, and in keeping the barque durmg the 


controversy ; which charges the plaintiffs were obliged to pay, 
and did pay: ‘That the plaintiffs were kept from possession of 
said barque from June 1834 to January 1837, and she became 
greatly deteriorated, and they were obliged to expend large 
sums, after they obtained possession, to render her fit to return 
to the United States: That the plaintiffs are entitled to the 
earnings of the barque, whilst she was held by the defendant, as 
aforesaid, and to an account thereof from him, and to a reim- 
bursement of all charges and expenses incurred in defending 
against said proceedings, and in obtaining possession and refitting 
said barque to return to the United States; and to be compen- 
sated for the detention thereof, and to be indemnified for all 
damages sustained by the wrongful acts of the defendant: That 
the defendant is an inhabitant of Havanna, and cannot be found 
within the jurisdiction of this court to be served with process ; 
but that it appears of record that he has an attorney and solici- 


tor in his aforesaid suit in equity pending in this court against the — 


plaintiffs : ‘That the plaintiffs have no adequate means of satis- 
fying their just demands aforesaid against the defendant, except 
so far as said demands may be allowed as a set-off against what, 
if any thing, may be decreed to be paid to the defendant in his 
said suit against them: ‘That the sum, which the plaintiffs are 
entitled to recover of the defendant, greatly exceeds the whole 
amount which the defendant claims in his said suit ; and that in 
equity and good conscience, as well as by the law, so much 
thereof, as may be necessary to satisfy what the defendant may 
recover in his said suit, ought to be set off against it — all which 
would more fully appear, if the defendant would disclose the 
truth concerning the same. 
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The bill concluded with a prayer, that the defendant and his 
confederates might answer divers questions set forth, and state 
an account of the earnings of said barque while in his employ ; 
of all profit and advantage derived therefrom ; and the sums ex- 
pended by the plaintiffs and damage sustained; and that the 
plaintiffs be decreed entitled thereto, and that so much thereof, 
as might be necessary to satisfy what the defendant might recov- 
er of the plaintiffs, in his said suit, might be set off against it : 
Also that the defendant might be enjoined, until further order of 
the court, from suing out execution in his said suit, upon any 
decree’ therein ; and for such other and further relief as the na- 
ture and circumstances of the case might require. 

This bill was filed on the first Monday of July 1840, and the 
defendant, by his attorney of record in the original suit, de- 
murred thereto: 1st. Because the court had no jurisdiction. 
2d. Because the bill did not state a case which entitled the 
plaintiffs to any discovery or relief; and because no discovery 
which the defendant could make, respecting the matters com- 
plained of in the bill, could avail the plaintiffs for any of the 
purposes for which a discovery is sought, nor entitle them to 
any relief in this court, as a court of equity, touching any mat- 
ter contained in the bill. 3d. Because the plaintiffs, if the al- 
legations in their bill are true, have a plain, adequate and com- 
plete remedy at the common law. 4th. Because the bill, on 
the face of it, is a cross bill, and as such ought to be confined 
to the matters in controversy in the original bill, wherein the 
defendant is plaintiff, and the plaintiffs are defendants. 5th. Be- 
cause, although the bill is, on the face of it, a cross bill, and 
ought to have .been filed before publication of the evidence in 
the suit therein mentioned, yet it was not filed till long after 
publication of the evidence in that suit, and not till the matters 
in controversy in that suit were decided by the court, except 
what was the amount of half the earnings and half the value of 
the brig Charles, i. e. for what sum a decree should be made 
against the defendants in that suit, who are plaintiffs in this. 

The facts averred in the fifth cause of demurrer appeared of 
record in the original suit. 
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Washburn, for the defendant. ‘The court has no jurisdiction 
of the bill, as an original bill, under Rev. Sts. c. 81, § 8.’ 
There is no trust in the matter, and if there were, yet on the 
allegations in the bill there was fraud in the origin of the trust. 
In such cases a court of equity does not take cognizance. 3 Bl. 
Com. 431. 1 Story on Eq. § 434. The remedy is complete 
at law. Nor can the bill be maintained as a cross bill. Such bill 
is a defence to another suit; Galatian v. Erwin, 1 Hopk. 58 ; 
must be filed before publication has passed in the first suit ; 
Field v. Schieffelin, 7 Johns. Ch. 252; Story Eq. Pl. § 395 ; 
and must relate to the former suit only. White v. Buloid, 2 
Paige, 164. Story Eq. Pl. §§ 401, 631. 

B. Rand, for the plaintiffs. On the original bill brought by 
the defendant, it was decided that he was entitled to a decree 
for a particular sum, to be computed by a master. ‘The pres- 
ent bill alleges that the defendants in the other bill have a claim 
against the plaintiff in that bill (the defendant in this) for a larger 
sum ; and they are entitled to a set-off. Piggott v. Williams, 
Mad. & Geld. 95. 

The defendant, though not an inhabitant of this State, is sub- 
ject to the jurisdiction of this court in a cross bill in equity, as 
well as in a cross action at law, by virtue of Rev. Sts. c. 90, 
§ 49. And one execution may be set off against another, in 
equity as at law. Rev. Sts. c. 97, §§ 74-76. And without 
reference to statutes, the present bill may be maintained on the 
general principles adopted by courts of equity. Story Iq. Pl. 
§§ 399, 628. 

A few days after this case was argued, the court gave their 
opinion, and ordered, that the bill should be dismissed. ‘The 
counsel for the plaintiffs thereupon moved for a rehearing, and 
the motion was granted. He afterwards cited the following ad- 
ditional authorities: Doble v. Potman, Hardr. 160.+ 1 Mon- 
tagu Eq. Pl. 328, 329. 2 Mad. Ch. Pract. (8d ed.) 566. 
Troup v. Haight, 1 Hopk. 270. 1 Howard’s Exch. Pract. 
Iiq. Side, 294, 295, 297. Latouche v. Lord Dunsany, 1 
Scho. & Lef. 149, 150. Gardiner v. Mason, 4 Bro. C. C. 
478. King of Spain v. Hullet, 1 Clark & Fin. 383 
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Witpe, J. This case comes before us again on the petition 
of the plaintiffs’ counsel for a rehearing — after a decretal order 
had passed dismissing the bill—on the suggestion that several 
authorities, not cited on the first argument, would fully sustain 
this bill as a cross bill. 

We have looked into the cases and authorities cited on the 
second argument, but have found nothing in them inconsistent 
with the principles on which our former opinion was founded. 
We formerly decided that this bill, considered as an original bill, 
could not be sustained either for the purpose of relief or discov- 
ery, the court having no jurisdiction of the subject matter of 
the suit, nor of the person of the defendant: ‘That the bill 
could not be sustained as a cross bill, because it was filed too 
late: ‘That the final decree on the original bill of Clark against 
Cartwright ought not to be delayed to abide the proceedings on 
the cross bill;so that a set-off, which was sought to be had by 
the latter bill, could not be attained. We also laid it down, as 
a general rule, that a cross bill ought to be filed before publica- 
tion of the evidence in the original suit, unless the plaintiff in 
the cross bill will go to the hearing on the proofs already pub- 
lished ; Story Eq. Pl. § 395; but that although this was the 
general rule, the court, if the justice and equity of the case re- 
quired it, would, on motion, allow a cross bill to be filed after 
the publication of the evidence, and even after a hearing of the 
cause, if it should thereupon appear that a cross bill is necessary 
to a complete and equitable decree in the original suit: But 
that unless this could be made to appear, a cross bill, filed after 
the hearing, and without leave of court, could not be sustained. 

This decision seems to us to be well founded, and it is not 
opposed to any rule or principle of equity laid down in the au- 
thorities cited. 

It is not denied, that a cross bill, if filed in season, may be 
sustained, for the purpose of obtaining an equitable set-off ; and 
in such a case it is not necessary for the plaintiff to show any 
ground of equity, as against the plaintiff in the original bill, to 
support the jurisdiction of the court ; a cross bill being consid- 
ered as a defence in the original suit. Kemp v. Mackrell, 3 

VOL. IV. 10 
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Atk. 812. Mitf. Pl. (3d ed.) 64. Beames Eq. Pl. 303. To 
obtain the benefit of such a defence, the cross bill must, gener- 
ally, be filed before the publication of the evidence, and before 
issue joined ; and if the defendant has a counter demand against 
the plaintiff, he should, regularly, insist on it in his answer. 

But although a cross bill may be filed after issue joined, and 
even after a hearing, if the justice of the case requires it, yet 
the proceedings in the original cause are not to be delayed in 
any case, unless upon the special order of the court, founded 
upon notice of the application to the adverse party. These 
rules of practice are laid down by Howard, in his treatise on 
the Rules and Practice of the Equity Side of the Exchequer in 
Ireland, Vol. 1, p. 297, and they are referred to with approba- 
tion in the case of White v. Buloid, 2 Paige, 164. So it was 
laid down in Noel v. King, 2 Mad. R. 394, that in no case is 
the complainant in the original cause compelled to stay proceed- 
ings therein, without a special order of court for that purpose. 
The same rule is laid down in 1 Hoffm. Ch. Pract. 352, and 
in 2 Mad. Ch. Pract. 328. So in Aylet v. Easy, 2 Ves. sen. 
336, it was ordered by Lord Hardwicke, as a rule of practice, 
that no cross bill should be filed, after the original cause had 
been proceeded in, unless on special motion with notice, ** that 
the court might judge of it on the circumstances, and not of 
course ; for otherwise it would be easy to delay the hearing of 
a cause.”” ‘These authorities fully sustain the decision of this 
cause at the former hearing. 


The object of the bill is to obtain a set-off against the decree — 


in the original cause, and this cannot be obtained without delay- 
ing that decree until a final hearing can be had on the cross bil’ 
Such a delay would be most unreasonable, and cannot be al 
lowed. Regularly, the defendant in the original cause should 
have insisted on his counter claim, in his answer, and should 
have brought his cross suit without delay; so that both cases 
might have been proceeded in, part passu. When a defendant 
in a common law action relies on a set-off, he must file his claim 
at the first term when the action is entered in court; and for- 
merly it was required to be filed in the clerk’s office, seven days 
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pefore the sitting of the court to which the action was brought. 
If the defendant fails so to do, and resorts to a cross action, 
with the intention of setting off any judgment he may obtain in 
such action, against the judgment which may be recovered 
against him in the first suit, he must commence his action with- 
out any unnecessary delay, or the court will not postpone the 
trial in the original cause to await the trial in the cross action. 

In the present case, the original defendants are chargeable with 
great laches, if they intended to avail themselves of a set-off. 
The original cause had been pending five or six years before the 
cross bill was filed, and that bill also has been pending, for a 
year since. Under these circumstances, we think the plaintiff 
in the original suit ought not to be subjected to any further de- 
lay, and that the cross bill must stand dismissed. 


CoMMONWEALTH vs. JoHN Hunt & others. 


The general rules of the common law, making conspiracy an indictable offence, had 
been used and approved in Massachusetts before the adoption of the constitution 
of the Commonwealth, and were continued in force by c. VI. § 6, of that instru- 
ment. Aliter, of the English laws regulating the settlement of paupers, the wages 
of laborers, and making it penal for any one to use a trade or handicraft to which 
he had not served a full apprenticeship. 

To constitute an indictable conspiracy, there must be a combination of two or more 
persons, by some concerted action to accomplish some criminal or unlawful pur- 
pose; or to accomplish some purpose, not in itself criminal or unlawful, by crim- 
inal or unlawful means. 

An association, the object of which is to adopt measures that have a tendency to im- 
poverish a person — that is, to diminish his gains and profits — is lawful or unlaw- 
ful, as the means, by which that object is to be effected, are lawful or unlawful. 

An indictment for a conspiracy to compass or promote a criminal or unlawful purpose 

_ must set forth that purpose fully and clearly. 

An indictment for a conspiracy to compass or promote a purpose, not in itself crim- 
inal or unlawful, by the use of criminal or unlawful means, must set forth the means 
intended to be used. 

An indictment for a conspiracy, which does not directly aver facts sufficient to cer.- 
stitute the offence, is not aided by matter which precedes or follows the direct aver- 
ments ; nor by qualifying epithets, (as “unlawful, deceitful, pernicious,” &c.) at- 
tached to the facts averred. 

An indictment alleged that the defendants, being journeymen boot-makers, unlawfully 
&c. confederated and formed themselves into a club, and agreed together not to 
work for any master boot-maker or other person, who should empley any journey- 
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man, or other workman, who should not be a member of said club, after notice 

given to such master or other person to discharge such workman. Held, that there 

was no sufficient averment of any unlawful purpose or means. 
So of an indictment which alleged that the defendants, being journeymen boot- 


makers, unlawfully &c. conspired, confederated, and agreed together not to work — 


for any person who should employ any workman not being a member of a club, 
called the Journeymen Bootmakers’ Society, or who should break any of their by- 
laws, unless such persons should pay to said club such sums as should be agreed 
upon as a penalty for the breach of such by-laws; and, by means of said con- 
spiracy, did compel one W., a master cordwainer, to turn out of his employ one H., 
a journeyman boot-maker, because said H. would not pay asum of money to said 
club for an alleged penalty of some of said by-laws. 

So of an indictment which alleged that the defendants intending, unlawfully and by 
indirect means, to impoverish one H., a journeyman boot-maker, and hinder him 
from following his trade, did unlawfully conspire, &c. by wrongful and indirect 
means to impoverish him, and to deprive and hinder him from following his trade 
of journeyman boot-maker, and from getting his livelihood and support thereby ; 
and, in pursuance of said conspiracy they did unlawfully, &c. prevent him from 
following said trade, and did greatly impoverish him. 

So of an indictment which alleged that the defendants, designing to injure one W. 
and divers others, all being master boot-makers, employing journeymen, unlaw- 
fully, &c. did conspire and agree together by indirect means to prejudice and im- 
poverish one W. and divers others, all being master cordwainers and employing 
journeymen boot-makers, and to hinder them from employing any journeymen who 
should not, after notice, become members of a club, called the Journeymen Boot- 
makers’ Society, or who should break or violate any of the by-laws of said club, or 
refuse or neglect to pay any sum of money, demanded from them by said club, as a 
penalty for such breach of said by-laws. 


THis was an indictment against the defendants, (seven in 
number,) for a conspiracy. ‘The first count alleged that the 


defendants, together with divers other persons unknown to the 


grand jurors, ‘‘on the first Monday of September 1840, at 
Boston, being workmen and journeymen in the art and manual 
occupation of boot-makers, unlawfully, perniciously and deceit- 
fully designing and intending to continue, keep up, form, and 
unite themselves into an unlawful club, society and combination, 
and make unlawful by-laws, rules and orders among themselves, 
and thereby govern themselves and other workmen in said art, 
and unlawfully and unjustly to extort great sums of money by 
means thereof, did unlawfully assemble and meet together, and, 


being so assembled, did then and there unjustly and corruptly 


combine, confederate and agree together, that none of them 


should thereafter, and that none of them would, work for any . 
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master or person whatsoever, in the said art, mystery or occu- 
pation, who should employ any workman or journeyman, or 
other person, in the said art, who was not a memher of said 
club, society or combination, after notice given him to discharge 
such workman from the employ of such master ; to the great 
damage and oppression, not only of their said masters employing 
them in said art and occupation, but also of divers other work- 
men and journeymen in the said art, mystery and occupation ; 
to the evil example of all others in like case offending, and 
against the peace and dignity of the Commonwealth.” 

The second count charged that the defendants, and others 
unknown, at the time and place mentioned in the first count, 
‘¢did unlawfully assemble, meet, conspire, confederate and 
agree together, not to work for any master or person who should 
employ any workman not being a member of a club, society or 
combination, called the Boston Journeymen Bootmakers’ So- 
ciety in Boston, in Massachusetts, or who should break any of 
their by-laws, unless such workman should pay to said club and 
society such sum as should be agreed upon as a penalty for the 
breach of such unlawful rules, orders and by-laws; and by 
means of said conspiracy, they did compel one Isaac B. Wait, a 
master cordwainer in said Boston, to turn out of his employ one 
Jeremiah Horne, a journeyman boot-maker, because said Horne 
would not pay a sum of money to said society for an alleged 
penalty of some of said unjust rules, orders and by-laws.” 

The third count averred that the defendants and others un- 
known, ‘‘ wickedly and unjustly intending unlawfully, and by 
indirect means, to impoverish one Jeremiah Horne, a journey- 
man boot-maker, and hinder him from following his trade, did ”’ 
(at the time and place mentioned in the former counts) ‘ unlaw- 
fully conspire, combine, confederate and agree together, by 
wrongful and indirect means to impoverish said Horne, and to 
deprive and hinder him from following his said art and trade of 
a journeyman boot-maker, and from getting his livelihood and 
support thereby ; and in pursuance of said conspiracy, they did 


wrongfully, unlawfully and indirectly prevent him, the said 
10 * 
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Horne, from following his said art, occupation, trade and busi- 
ness, and did greatly impoverish him.”’ 

In the fourth count it was alleged that the defendants, (at the 
time and place before mentioned) ‘‘ unjustly intending to injure 
‘and impoverish one Jeremiah Horne, and to deprive him of 
work and employment, and to prevent his earning a livelihood 
and support by following his trade of a journeyman boot-maker, 
did unlawfully conspire, combine, confederate and agree to- 
gether, by indirect means wrongfully to prejudice the said Horne 
and prevent him from exercising his trade as a journeyman boot- 
maker, and impoverish him.” 

The fifth count set forth, that the defendants, at Boston, on 


the first Monday of November 1839, ‘‘ unlawfully, designedly 


to prejudice and impoverish one Isaac B. Wait, one Elias P. 
Blanchard, one David Howard, and divers other persons, whose 
names to the jurors are not known, all being master cordwainers 
and boot-makers in said Boston, employing journeymen boot- 
makers, did unlawfully, wrongfully and corruptly conspire, com- 
bine, confederate and agree together, by indirect means unjustly 
to prejudice and impoverish said Wait, Blanchard, Howard, 
and said other master cordwainers, whose names are unknown 
as aforesaid, ‘and to prevent and hinder them from employing 
any journeymen boot-makers, who would not, after being noti- 
fied, become members of a certain club, society or combination, 
called the Boston Journeymen Bootmakers’ Society in Boston, 
Massachusetts, or who should break or violate any of the rules, 
orders or by-laws of said society, or refuse or neglect to pay 
any sum of money demanded from them, by said society, as a 
penalty for such breach of said by-laws.” 

The defendants were found guilty, at the October term, 1840, 
of the municipal court, and thereupon several exceptions were 
alleged by them to the ruling of the judge at the trial. The 
only exception, which was considered in this court, was this : 
‘¢ The defendants’ counsel contended that the indictment did not 
set forth any agreement to do a criminal act, or to do any lawful 
act by criminal means; and that the agreements, therem set 
forth, did not constitute a conspiracy indictable by any law of 
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this Commonwealth ; and they moved the court so to instruct 
the jury: But the judge refused so to do, and instructed the 
jury that the indictment against the defendants did, in his opin- 
ion, describe a confederacy among the defendants to do an un- 
lawful act, and to effect the same by unlawful means: That the 
society, organized and associated for the purpose described in 
the indictment, was an unlawful conspiracy, against the laws of 
this Commonwealth ; and that if the jury believed, from the 
evidence in the case, that the defendants, or any of them, had 
engaged in such confederacy, they were bound to find such of 
them guilty.” 

A printed copy of the constitution of the Boston Journeymen 
Bootmakers’ Society was given in evidence against the defend- 
ants, at the trial; and it was agreed that the same might be 
referred to by the counsel, in the argument, and by the court, 
in considering the exceptions. 

This case was argued, at the last March term, on all the ex- 
ceptions alleged at the trial; but the argument on those points 
only, which were decided by the court, is here inserted. 

Rantoul, »for the defendants. As we have no statute con- 
cerning conspiracy, the facts alleged in the indictment constitute 
an offence, if any, at common law. But the English common 
law of conspiracy is not in force in this State. We have not 
adopted the whole mass of the common law of England, in- 
discriminately, nor of the English statute law which passed 
either before or after the settlement of our country. So much 
_ only of the common law has been adopted, as is applicable to 
our situation, excluding ‘the artificial refinements and distinc- 
tions incident to the property of a great commercial people ; 
. the laws of revenue and police; such especially as are enforced 
by penalties.” 1 Bl. Com. 107, & seg. 1 Tucker’s Black. 
Appx. 406. Statutes do not bind colonies, unless they are ex- 
pressly named. 2 P. W. 75. Chit. on Prerog. 33. The 
English law, as to acts in restraint of trade, is generally local in 
its nature, and not suited to our condition. It has never been 
adopted here, and the colonies are not named in the statutes on 
that subject which have been passed in England since they were 
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settled. Van Ness v. Pacard, 2 Pet. 144. Wheaton v. Peters, 
8 Pet. 658, 659. Dawson v. Shaver, 1 Blackf. 205. The 
Sts. 1 Edw. VI. c. 3; 5 Geo. I. c. 27; 23 Geo. II. ¢. 13; 
14 Geo. III. c. 71; the innumerable statutes of laborers, and 
the statutes against seducing artisans, &c. illustrate this point. 
All the law we ever had on these subjects was domestic, and is 
now obsolete. See Plymouth Colony Laws, 28, 72, 76. Anc. 
Chart. 210. 6 Mass. 73. 

The original of the law of conspiracy is in St. Edw. L., 
(A. D. 1304) and includes in its definition only false and mali- 
cious indictments. 2 Inst. 561, 562. 2 Reeves Hist. (2d ed.) 
239, & seq. 1 Hawk. c. 72, §§ 1,2. 6 Petersd. Ab. 96. 
The early cases were those of such indictments. See Yelv. 
116. 9 Co. 55b. Cro. Eliz. 563, 871, 900. 

The next stage of the law of conspiracy appears in the early 
editions of 1 Hawk. c. 72, § 2: ‘* That all confederacies 
wrongfully to prejudice a third person are criminal at common 
law ; as a confederacy by indirect means to impoverish a third 
person, or falsely and maliciously to charge a man with being 
the reputed father of a bastard child ; or to maintain one another 
in any matter, whether it be true or false.”? By ‘ indirect 
means,’’ unlawful means are meant. 

The case of The King v. Journeymen Tailors, 8 Mod. 10, 
was decided after Hawkins’s work was published, and is not a 
part of the law laid down by hin, in his first editions. In that 
case, it was held that a conspiracy among workmen, to refuse to 
work under certain wages, is an indictable offence. ‘This case, 
if correctly reported, introduced new law, unless it was decided 
on the statutes of laborers. (See a compend of these statutes, 
in Jacob’s & Tomlins’s Law Dict. Laborers. See also, 1 Bl. 
Com. 426. 14 East, 395.) The doctrine of that case, there- 
fore, is not a part of the law adopted in this State. It was not 
the doctrine of the common law, when our ancestors came 
hither, and is not suited to our condition. 

But the report of the case in 8 Mod. 10, is not to be depend- 
ed upon. ‘The book is of no authority, and is entitled to no 
respect. 1 Bur. 386. 3 Bur. 1326. The doctrine of the 
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case is not supported by any previous decision. Yet this is the 
only authority for the repetition of the same doctrine in the nu- 
merous books in which it is now found. 

Probably the indictment, in that case, was sustained on the 
statutes of laborers. ‘Though the old precedents of indictments 
are contra pacem only, yet that is because a conspiracy to do 
acts contrary to those statutes is punishable at common law, in 
England. The King v. Smith, 2 Doug. 441. 1 Bolton’s Just. 
170. 2b. 2. 

The statutes of laborers were blind struggles of the feudal 
nobles to avert from themselves the effects of great national ca 
lamities. Every one of these statutes had a local and temporary 
cause. In the famine of 1315, and the plague of 1316, par- 
liament vainly strove to alleviate the universal distress, by fixing 
a legal price for provisions. Yet the scarcity increased, so that 
the king, going to St. Albans, ‘‘ had much ado to get victuals 
to sustain his family.” 1 Parl. Hist. 152. And some months 
later, mothers ate their children. Monk of Malmsb. 166. 
Walsingham’s Chronicles, 107, 108. From the same motives, 
and with no better success, the plague of 1349 was followed by 
that remarkable statute de servientibus, from which have been 
derived all subsequent statutes of laborers. St. 25 Edw. III. 
1 Parl. Hist. 274. 2 Reeves Hist. (2d ed.) 388. This pes- 
tilence was as general and destructive as any recorded in his- 
tory. ‘The deaths in London were mostly of the laboring 
classes: JMaxime operariorum et servientum. 5 Rymer’s Fed. 
693. King Edward: had just been debasing his coin. Daniel 
in 1 Kennet’s Hist...224.. From these causes, the wages of 
labor rose rapidly, and the law undertook to fix them. But in 
spite of fines, imprisonment and the pillory, wages and prices 
continued to rise. Knyghton’s Chronicles, 2600.* 


* Mr. Rantoul examined, in the same manner, the subsequent statutes of la- 
borers — 34 Edw. III. c.10. 12 Rich. II.c.4. 7 Hen.1V.c¢.17. 4 Hen. V. c. 
4. 2 Hen, VI. c.18. 3 Hen. Vi.c.1. 23 Hen. VI. c. 12.—and especially 1 Edw. 
VI. c. 3. (A. D. 1547.) 2 & 3 Edw. VI.¢c.15. 3&4 Edw. VI. c¢. 16; which 
statutes, continued or modified by 5 Eliz. c. 4, (A. D. 1562,) & 1 Jac. 1. c. 6, 
(A. D. 1604) were the law of England at the time of the settlement of Massa 
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The case in 8 Mod. 10, was about the time of the bursting 
of the south sea bubble, when laborers sought to withstand the 
operation of the state of affairs then existing. 

It appears from Rex v. Hammond, 2 Esp. R. 719, that mas- 
ters may be indicted for showing too great indulgence to their 
workmen, by raising their wages above the usual rate. Is this 
the law of Massachusetts ? i, 

In most of the United States, conspiracies, that have been 
held indictable at common law, are all for acts that are indicta- 
ble, immoral, or forbidden by statute. The State v. Cawood, 
2 Stew. 360. The State v. Buchanan, 5 Har. & J. 317. 
Respublica v. Hevice, 2 Yeates, 114. Collins v. Common- 
wealth, 3S. & R. 220. Commonwealth v. M‘Kisson, 8 8. & 
R. 420. The State v. Murray, 3 Shepley, 100. The State v. 
Younger, 1 Dev. 357. The State v. Tom, 2 Dev. 569. The 
State v. DeWitt, 2 Hill’s (S. C.) Rep. 282. 

In New York and Massachusetts, the cases have gone fur- 
ther ; and in Commonwealth v. Judd, 2 Mass. 337, Parsons, 


C. J. says a conspiracy is ‘‘ the unlawful confederacy to do an © 


unlawful act, or even a lawful act for unlawful purposes.”? And 
all the Massachusetts cases come within this definition. Com- 
monwealth v. Ward, 1 Mass. 473. Commonwealth v. Tibbetts, 
2 Mass. 536. Commonwealth v. Kingsbury, 5 Mass. 106. 
Commonwealth v. Warren, 6 Mass. 74. Commonwealth v. 
Davis, 9 Mass. 415. Commonwealth v. Manley, 12 Pick. 173. 
So all the New York cases come within the same definition, un- 
til since the revised statutes of that State were passed. Under 


chusetts, and were afterwards continued by 3 Car. I. c. 5, & 16 Car. I. c. 4, and 
were unrepealed at the time of the American revolution. 

By these statutes, (said Mr. R.) a mere refusal to work was criminal in an 
individual ; and by 2 & 3 Edw. VI. c. 15, a combination to refuse to work be- 
came criminal, for the first time. Such combinations are now legalized by 4 & 
5 Wm. IV. c. 40. 

In 1355, the commons petitioned, “that the points of confederacy may be 
declared; considering how the judges judge rashly thereof.”” The king made 
answer: ‘None shall be punished for confederacy, but where the statute speak- 


eth expressly upon the point contained in the same statute.” 1 Parl, Hist. 289. 


This petition related to rash judgments on St. Edw. I. concerning confeder- 
acies. 
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those statutes, it is held indictable for workmen to conspire to 
raise their wages by combining to compel journeymen and mas- 
ter workmen to conform to rules established by the persons so 
combining, for the purpose of regulating the price of labor. 
This was decided to be a conspiracy ‘‘ to commit an act inju- 
rious to trade or commerce.” People v. Fisher, 14 Wend. 1. 

A conspiracy to commit a mere civil injury to an individual 1s 
not indictable. The State v. Rickey, 4 Halst. 293. The King 
v. Turner, 13 East, 228. Rex v. Pywell, 1 Stark. R. 402. 
Yet nothing more is properly alleged against the present defend- 
ants. 

A conspiracy to raise wages would not be indictable in Eng- 
land, if it were not unlawful for an individual to attempt to raise 
his wages. And the indictment, in the case at bar, is bad, be- 
cause each of the defendants had a right to do that which is 
charged against them jointly. 

All the counts in the present indictment are fatally defective ; 
first, in not averring any unlawful acts or means; secondly, if . 
any such acts or means are averred, in not setting them forth. 
The vagueness and generality of the charges sare such, that 
autrefois convict could not be pleaded to a second indictment for 
the same acts. When the end is not unlawful, the means should 
be set forth. Commonwealth v. Warren, 6 Mass. 74. Lam- 
bert v. The People, 9 Cow. 578. Mere combination is nowhere 
said to be unlawful, except in 8 Mod. 10. 

Austin, (Attorney General,) for the Commonwealth. The 
common law doctrine of conspiracy is part of the law of this 
Commonwealth. It has been recognized by the legislature, in 
Rev. Sts. c. 82, § 28, and c.* 86, § 10; and was long since 
enforced by this court. Commonwealth v. Boynton and Com- 
monwealth v. Pierpont, 3 Law Reporter, 295. 

The charge against the defendants is, in effect, an attempt to 
monopolize by them certain labor, on their own terms, and to 
prevent others from obtaming or giving employment. This is 
an indictable offence. Rex v. Bykerdike, 1 M. & Rob. 179. 
3 Chit. Crim. Law, 1138, & seg. Archb. Crim. Pl. (1st ed.) 
390. Davis Just. (Ist ed.) 335. The People v. Melvin & 
others, 2 Wheeler’s Crim. Cas. 262. 
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The case in 8 Mod. 10, (whatever may be the authority of 
the book,) shows the fact, that defendants were convicted of an 
offence like that with which the present defendants are charged ; 
and that decision is cited by text writers, and by judges, without 
any question as to its soundness, or as to the accuracy of the 
report. 

The old statutes of laborers, which have been referred to, do 
not at all affect the common law doctrine. No reference is made 
to them in the English books of criminal law, or in the reports 
of the cases of conspiracy by workmen. 

A conspiracy to raise wages is indictable in England, not be- 
cause it 1s unlawful for an individual to attempt to raise his 
wages —as the defendants’ counsel suggests —but because a 
combination for that purpose is criminal and punishable. 6 T. R. 
636, per Grose, J. So there are many other cases, in which | 
an act, done by a single person, would not be cognizable by law, 
but which becomes the subject of indictment, if effected by 
several with a joint design. 3 Chit. Crim. Law, 1139, 1140. 
12 Connect. 112. 

Where the means of carrying a conspiracy into effect are al- 
leged, in the indictment, to be unlawful, it is not necessary to 
set forth those means. If there could be a case, in which the 
defendants could not well make their defence, without being in- 
formed of the means imputed to them, perhaps the court might 
order a specification to be furnished to them. Rex v. Hamilton, 
7 Car. & P. 448. In the case in 2 Wheeler’s Crim. Cas. ubi 
sup. the indictment was like the one at bar. ‘The decision in 
Lambert v. The People, 9 Cow. 578, was by a casting vote, 
reversing the unanimous opinion of the supreme court, and is 
therefore hardly to be regarded as an authority. 12 Connect. 
110, per Bissell, J. See The King v. Eccles, 3 Doug. 337. 
The King v. Gill, 2 Barn. & Ald. 204. 

It is not necessary, in order to render a conspiracy indicta- 
ble, that the means, devised to carry it into effect, should be 
acts that are indictable. It is sufficient if they are unlawful. In 
Commonwealth v. Boynton, already cited, the conspiracy was to 
cheat by false pretences. Yet false pretences were not then in- 
dictable in Massachusetts. 6 Mass. 73. 
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The People v. Fisher, 14 Wend. 1, is a strong authority in 
support of the present indictment. It is true that it was under 
the revised statutes of New York, and proceeded on the ground 
that the conspiracy was ‘‘injurious to trade or commerce.” 
But the question, what is injurious to trade or commerce, is to 
be determined by the common law. 

Suaw, C. J. Considerable time has elapsed since the argu- 
ment of this case. It has been retained long under advisement, 
partly because we were desirous of examining, with some atten- 
tion, the great number of cases cited at the argument, and 
others which have presented themselves in course, and partly 
because we considered it a question of great importance to the 
Commonwealth, and one which had been much examined and 
considered by the learned judge of the municipal court. 

We have no doubt, that by the operation of the constitution 
of this Commonwealth, the general rules of the common law, 
making conspiracy an indictable offence, are in force here, and 
that this is included in the description of laws which had, before 
the adoption of the constitution, been used and approved in the 
Province, Colony, or State of Massachusetts Bay, and usually 
practised in the courts of law. Const. of Mass. c. VI. § 6. 
It was so held in Commonwealth v. Boynton, and Common- 
wealth v. Pierpont, cases decided before reports of cases were 
regularly published,* and in many cases since. Commonwealth 
v. Ward, 1 Mass. 473. Commonwealth v. Judd, and Common- 
* wealth v. Tibbetts, 2 Mass. 329, 5386. Commonwealth v. War- 
ren, 6 Mass. 74. Still, it is proper in this connexion to re- 
mark, that although the common law in regard to conspiracy in 
this Commonwealth is in force, yet it will not necessarily follow 
that every indictment at common law for this offence is a pre- 
cedent for a similar indictment in this State. The general rule 
of the common law is, that it is a criminal and indictable of- 
fence, for two or more to confederate and combine together, by 
concerted means, to do that which is unlawful or criminal, to 
the injury of the public, or portions or classes of the communi- 


* See a statement of these cases, in 3 Law Reporter, 295, 296. 
VOL Iv. 11 
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ty, or even to the rights of an individual. This rule of law, 
may be equally in force as a rule of the common law, in Eng- 
land and in this Commonwealth ; and yet it must depend upon 
the local laws of each country to determine, whether the pur- 
pose to be accomplished by the combination, or the concerted 
means of accomplishing it, be unlawful or criminal in the re- 
spective countries. All those laws of the parent country, wheth- 
er rules of the common law, or early English statutes, which 
were made for the purpose of regulating the wages of laborers, 
the settlement of paupers, and making it penal for any one to use 
a trade or handicraft to which he had not served a full appren- 
ticeship — not being adapted to the circumstances of our colo- 
nial condition — were not adopted, used or approved, and there- 
fore do not come within the description of the laws adopted 
and confirmed by the provision of the constitution already cited. 
This consideration will do something towards reconciling the 
English and American cases, and may indicate how far the prin- 
ciples of the English cases will apply in this Commonwealth, 
and show why a conviction in England, in many cases, would 
not be a precedent for a like conviction here. The King v. 
Journeymen Tailors of Cambridge, 8 Mod. 10, for instance, is 
commonly cited as an authority for an indictment at common — 
law, and a conviction of journeymen mechanics of a conspiracy 
to raise their wages. It was there held, that the indictment 
need not conclude contra formam statuti, because the gist of 
the offence was the conspiracy, which was an offence at com-— 
mon law. At the same time it was conceded, that the unlawful 
object to be accomplished was the raising of wages above the 
rate fixed by a general act of parliament. It was therefore a 
conspiracy to violate a general statute law, made for the regula- 
tion of a large branch of trade, affecting the comfort and interest 
of the public ; and thus the object to be accomplished by the 
conspiracy was unlawful, if not criminal. 

But the rule of law, that an illegal conspiracy, whatever may 
be the facts which constitute it, is an offence punishable by the 
laws of this Commonwealth, is established as well by legislative _ 
as by judicial authority. Like many other cases, that of mur- 
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der, for instance, it leaves the definition or description of the 
offence to the common law, and provides modes for its prosecu- 
tion and punishntent. ‘The Revised Statutes, c. 82, § 28, and 
e 86, § 10, allowed an appeal from the court of common pleas 
and the municipal court, respectively, in cases of a conviction 
for conspiracy, and thereby recognized it as one of the class of 
offences, so difficult of investigation, or so aggravated in their 
nature and punishment, as to render it fit that the party accused 
should have the benefit of a trial before the highest court of the 
Commonwealth. And though this right of appeal is since taken 
away, by Si. of 1839, c. 161, this does not diminish the force 
of the evidence tending to show that the offence is known and 
recognized by the legislature as a high indictable offence. 

But the great difficulty is, in framing any definition or descrip- 
tion, to be drawn from the decided cases, which shall specifical- 
ly identify this offence —a description broad enough to include 
all cases punishable under this description, without including 
acts which are not punishable. Without attempting to review 
and reconcile all the cases, we are of opinion, that as a general 
description, though perhaps not a precise and accurate defini- 
tion, a conspiracy must be a combination of two or more per- 
sons, by some concerted action, to accomplish some criminal 
or unlawful purpose, or to accomplish some purpose, not in 
itself criminal or unlawful, by criminal or unlawful means. We 
use the terms criminal or unlawful, because it is manifest that 
many acts are unlawful, which are nc t punishable by indictment 
or other public prosecution; and yet there is no doubt, we 
think, that a combination by numbers to do them would be an 
unlawful conspiracy, and punishable by indictment. Of this 
character was a conspiracy to cheat by false pretences, without 
false tokens, when a cheat by false pretences only, by a single 
person, was not a punishable offence. Commonwealth v. Boyn- 
ton, before referred to. So a combination to destroy the repu- 
tation of an individual, by verbal calumny which is not indict- 
able. So a conspiracy to induce and persuade a young female, 
by false representations, to leave the protection of her parent’s 
house, with a view to facilitate her prostitution. Rex v. Lord 
Grey, 3 Hargrave’s State Trials, 519. 
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But yet it is clear, that it is not every combination to do un- 
lawful acts, to the prejudice of another by a concerted action, 
which is punishable as conspiracy. Such was the case of The 
King v. Turner, 13 East, 228, which was a combination to 
commit a trespass on the land of another, though alleged to be 
with force, and by striking terror by carrying offensive weapons 
in the night. The conclusion to which Mr. Chitty comes, in 
his elaborate work on Criminal Law, Vol. III. p. 1140, after 
an enumeration of the leading authorities, is, that ‘‘ we can rest, 
therefore, only on the individual cases decided, which depend, 
in general, on particular circumstances, and which are not to 
be extended.” 

The American cases are not much more satisfactory. ‘The 
leading one is that of Lambert v. People of New York, 9 Cow. 
578. On the principal point, the court of errors were equally 
divided, and the case was decided in favor of the plaintiff in 
error, who had been convicted before the supreme court, by the 
casting vote of the president. ‘The principal question was, 
whether an indictment, charging that several persons, intending 
unlawfully, by indirect means, to cheat and defraud an incor- 
porated company, and divers others unknown, of their effects, 
did fraudulently and unlawfully conspire together, injuriously and 
unjustly, by wrongful and indirect means, to cheat and defraud 
the company and others of divers effects, and that, in execution 
thereof, they did, by certain undue, indirect and unlawful means, 
cheat and defraud the company, &c. was a good and valid in- 
dictment. As two distinguished senators, and members of the 
court of errors, took different sides of this question, the subject 
was fully and elaborately discussed; the authorities were all 
reviewed ; and the case may be referred to, as a full and able 
exposition of the learning on the subject. 

Let us, then, first consider how the subject of criminal con- 
spiracy is treated by elementary writers. ‘The position cited 
by Chitty from Hawkins, by way of summing up the result of 
the cases, is this: ‘‘ In a word, all confederacies wrongfully 
to prejudice another are misdemeanors at common law, whether 
the intention is to injure his property, his person, or his charae- 
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ter.”?> And Chitty adds, that ‘‘ the object of conspiracy Is not 
confined to an immediate wrong to individuals; it may be to 
injure public trade, to affect public health, to violate public 
police, to insult public justice, or to do any act in itself illegal.”’ 
3 Chit. Crim. Law, 1139. 

Several rules upon the subject seem to be well established, 
to wit, that the unlawful agreement constitutes the gist of the 
offence, and therefore that it is not necessary to charge the exe- 
cution of the unlawful agreement. Commonwealth v. Judd, 2 
Mass. 337. And when such execution is charged, it is to be 
regarded as proof of the intent, or as an aggravation of the 
criminality of the unlawful combination. 

Another rule is a necessary consequence of the former, which 
is, that the crime is consummate and complete by the fact of 
unlawful combination, and, therefore, that if the execution of 
the unlawful purpose is averred, it is by way of aggravation, and 
proof of it is not necessary to conviction; and therefore the 
jury may find the conspiracy, and negative the execution, and it 
will be a good conviction. 

And it follows, as another necessary legal consequence, from 
the same principle, that the indictment must — by averring the 
unlawful purpose of the conspiracy, or the unlawful means by 
which it is contemplated and agreed to accomplish a lawful pur- 
pose, or a purpose not of itself criminally punishable — set out 
an offence complete in itself, without the aid of any averment 
of illegal acts done in pursuance of such an agreement; and 
that an illegal combination, imperfectly and insufficiently.set out 
in the indictment, will not be aided by averments of acts done 
in pursuance of it. 

From this view of the law respecting conspiracy, we think 
it an offence which especially demands the application of that 
wise and humane rule of the common law, that an indictment 
shall state, with as much certainty as the nature of the case will 
admit, the facts which constitute the crime intended to be 
charged. ‘This is required, to enable the defendant to meet the 
charge and prepare for his defence, and, in case of acquittal or 
conviction, to show by the record the identity of the charge, so 

US 
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that he may not be indicted a second time for the same offence. 
It is also necessary, in order that a person, charged by the 
grand jury for one offence, may not substantially be convicted, 
on his trial, of another. ‘This fundamental rule is confirmed by 
the Declaration of Rights, which declares that no subject shall 
‘be held to answer for any crime or offence, until the same is 
fully and plainly, substantially and formally described to him. 

From these views of the rules of criminal pleading, it appears 
to us to follow, as a necessary legal conclusion, that when the 
criminality of a conspiracy consists in an unlawful agreement of 
two or more persons to compass or promote some criminal or 
illegal purpose, that purpose must be fully and clearly stated in 
the indictment ; and if the criminality of the offence, which is 
intended to be charged, consists in the agreement to compass 
or promote some purpose, not of itself criminal or unlawful, by 
the use of fraud, force, falsehood, or other criminal or unlawful 
means, such intended use of fraud, force, falsehood, or other 
criminal or unlawful means, must be set out in the indictment. 
Such, we think, is, on the whole, the result of the English au- 
thorities, although they are not quite uniform. 1 East P. C. 461. 
1 Stark. Crim. Pl. (2d ed.) 156. Opinion of Spencer, Sen- 
ator, 9 Cow. 586, & seq. 

In the case of a conspiracy to induce a person to marry a 
pauper, in order to change the burden of her support from one 
parish to another, it was held by Buller, J. that, as the marriage 
itself was not unlawful, some violence, fraud or falsehood, or. 
some artful or sinister contrivance must be averred, as the means 
intended to be employed to effect the marriage, in order to 
make the agreement indictable as a conspiracy. Rew v. Fowler, 
2 Russell on Crimes, (1st ed.) 1812. S. C. 1 East P. C. 461. 

Perhaps the cases of The King v. Eccles, 3 Doug. 337, and 
The King v. Gill, 2 Barn. & Ald. 204, cited and relied on as 
having a contrary tendency, may be reconciled with the current 
of cases, and the principle on which they are founded, by the 
fact, that the court did consider that the indictment set forth a 
criminal, or at least an unlawful purpose, and so rendered it un- 
necessary to set forth the means ; because a confederacy to ac- 
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complish such purpose, by any means, must be considered an 
indictable conspiracy, and so the averment of any intended 
means was not necessary. , 

With these general views of the law, it becomes necessary to 
consider the circumstances of the present case, as they appear 
from the indictment itself, and from the bill of exceptions filed 
and allowed. | 

One of the exceptions, though not the first in the order of 
time, yet by far the most important, was this : 

The counsel for the defendants contended, and requested the 
court to instruct the jury, that the indictment did not set forth 
any agreement to do a criminal act, or to do any lawful act by 
any specified criminal means, and that the agreements therein 
set forth did not constitute a conspiracy indictable by any law 
of this Commonwealth. But the judge refused so to do, and 
instructed the jury, that the indictment did, in his opinion, de- 
scribe a confederacy among the defendants to do an unlawful 
act, and to effect the same by unlawful means ; that the society, 
organized and associated for the purposes described in the in- 
dictment, was an unlawful conspiracy, against the laws of this 
Commonwealth ; and that if the jury believed, from the evidence 
in the case, that the defendants, or any of them, had engaged 
in such a confederacy, they were bound to find such of them 
guilty. 

We are here carefully to distinguish between the confederacy 
set forth in the indictment, and the confederacy or association 
contained in the constitution of the Boston Journeymen Boot- 
makers’ Society, as stated in the little printed book, which was 
admitted as evidence on the trial. Because, though it was thus 
admitted as evidence, it would not warrant a conviction for any 
thing not stated in the indictment. It was proof, as far as it 
went to support the averments in the indictment. If it contain- 
ed any criminal matter not set forth in the indictment, it is of 
no avail. ‘The question then presents itself in the same form as 
on a motion in arrest of judgment. | 

The first count set forth, that the defendants, with divers 
others unknown, on the day and at the place named, being 
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workmen, and journeymen, in the art and occupation of boot- 
makers, unlawfully, perniciously and deceitfully designing and 
intending to continue, keep up, form, and unite themselves, into 
an unlawful club, society and combination, and make unlawful 
by-laws, rules and orders among themselves, and thereby gov- 
ern themselves and other workmen, in the said art, and unlawful- 
ly and unjustly to extort great sums of money by means thereof, 
did unlawfully assemble and meet together, and being so assem- 
bled, did unjustly and corruptly conspire, combine, confederate 
and agree together, that none of them should thereafter, and that 
none of them would, work for any master or person whatsoever, . 
in the said art, mystery and occupation, who should employ any 
workman or journeyman, or other person, in the said art, who 
was not a member of said club, society or combination, after 
notice given him to discharge such workman, from the employ 
of such master ; to the great damage and oppression, &c. 

Now it is to be considered, that the preamble and introductory 
matter in the indictment — such as unlawfully and deceitfully de- 
signing and intending unjustly to extort great sums, &c.— is mere 
recital, and not traversable, and therefore cannot aid an imper-~ 
fect averment of the facts constituting the description of the of- 
fence. The same may be said of the concluding matter, which 
follows the averment, as to the great damage and oppression 
not only of their said masters, employing them in said art and 
occupation, but also of divers other workmen in the same art, 
mystery and occupation, to the evil example, &c. If the facts 
averred constitute the crime, these are properly stated as the 
legal inferences to be drawn from them. If they do not consti- 
tute the charge of such an offence, they cannot be aided by 
these alleged consequences. 

Stripped then of these introductory recitals and alleged in- 
jurious consequences, and of the qualifying epithets attached to 
the facts, the averment is this; that the defendants and others 
formed themselves into a society, and agreed not to work for 
any person, who should employ any journeyman or other per- 
son, not a member of such society, after notice given him to 
discharge such workman. ; 
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The manifest intent of the association 1s, to induce all those 
engaged in the same occupation to become members of it. 
Such a purpose is not unlawful. It would give them a power 
which might be exerted for useful and honorable purposes, or 
for dangerous and pernicious ones. If the latter were the real 
and actual object, and susceptible of proof, it should have been 
specially charged. Such an association might be used to afford 
each other assistance in times of poverty, sickness and distress ; 
or to raise their intellectual, moral and social condition; or to 
make improvement in their art; or for other proper purposes. 
Or the association might be designed for purposes of oppression 
and injustice. But in order to charge all those, who become 
members of an association, with the guilt of a criminal conspir- 
acy, it must be averred and proved that the actual, if not the 
avowed object of the association, was criminal. An association 
may be formed, the declared objects of which are innocent and 
laudable, and yet they may have secret articles, or an agree- 
ment communicated only to the members, by which they are 
banded together for purposes injurious to the peace of society 
or the rights of its members. Such would undoubtedly be a 
criminal conspiracy, on proof of the fact, however meritorious 
and praiseworthy the declared objects might be. ‘The law is 
not to be hoodwinked by colorable pretences. It looks at truth 
and reality, through whatever disguise it may assume. But to 
make such an association, ostensibly mnocent, the subject of 
prosecution as a criminal conspiracy, the secret agreement, 
which makes it so, is to be averred and proved as the gist of the 
offence. But when an association is formed for purposes actu- 
tually innocent, and afterwards its powers are abused, by those 
who have the control and management of it, to purposes of op- 
pression and injustice, it will be criminal in those who thus mis- 
use it, or give consent thereto, but not in the other members of 
the association. In this case, no such secret agreement, vary- 
ing the objects of the association from those avowed, is set forth 
in this count of the indictment. | 

Nor can we perceive that the objects of this association, 
whatever they may have been, were to be attained by criminal 
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means. The means which they proposed to employ, as averred 
in this count, and which, as we are now to presume, were es- 
tablished by the proof, were, that they would not work for a 
person, who, after due notice, should employ a journeyman not 
a member of their society. Supposing the object of the asso- 
ciation to be laudable and lawful, or at least not unlawful, are 
these means criminal? ‘The case supposes that these persons 
are not bound by contract, but free to work for whom they 
please, or not to work, if they so prefer. In this state of things, 
we cannot perceive, that it is criminal for men to agree together 
to exercise their own acknowledged rights, in such a manner as 
best to subserve their own interests. One way to test this is, to 
consider the effect of such an agreement, where the object of 
the association is acknowledged on all hands to be a laudable 
one. Suppose a class of workmen, impressed with the mani- 
fold evils of intemperance, should agree with each other not to 
work in a shop in which ardent spirit was furnished, or not to 
work in a shop with any one who used it, or not to work for an 
employer, who should, after notice, employ a journeyman who 
‘ habitually used it. The consequences might be the same. A 
workman, who should still persist in the use of ardent spirit, 
would find it more difficult to get employment ; a master employ- 
ing such an one might, at times, experience inconvenience in his 
work, in losing the services of a skilful but intemperate work- 
man. Still it seems to us, that as the object would be lawful, 
and the means not unlawful, such an agreement could not be 
pronounced a criminal conspiracy. 

From this count in the indictment, we do not understand that 
the agreement was, that the defendants would refuse to work for 
an employer, to whom they were bound by contract for a cer- 
tain time, in violation of that contract ; nor that they would in- 
sist that an employer should discharge a workman engaged by 
contract for a certain time, in violation of such contract. It is 
perfectly consistent with every thing stated in this count, that 
the effect of the agreement was, that when they were free 
to act, they would not engage with an employer, or continue in 
his employment, if such employer, when free to act, should 
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engage with a workman, or continue a workman in his employ- 
ment, not a member of the association. If a large number of 
men, engaged for a certain time, should combine together to 
violate their contract, and quit their employment together, it 
would present a very different question. Suppose a farmer, 
employing a large number of men, engaged for the year, at fair 
monthly wages, and suppose that just at the moment that his 
crops were ready to harvest, they should all combine to quit his 
service, unless he would advance their wages, at a time when 
other laborers could not be obtained. It would surely be a con- 
spiracy to do an unlawful act, though of such a character, that 
if done by an individual, it would lay the foundation of a civil 
action only, and not of a criminal prosecution. It would be a 
case very different from that stated in this count. 

The second count, omitting the recital of unlawful intent and 
evil disposition, and omitting the direct averment of an unlawful 
club or society, alleges that the defendants, with others unknown, 
did assemble, conspire, confederate and agree together, not to 
work for any master or person who should employ any workman 
not being a member of a certain club, society or combination, 
called the Boston Journeymen Bootmaker’s Society, or who 
should break any of their by-laws, unless such workmen should 
pay to said club, such sum as should be agreed upon as a penal- 
ty for the breach of such unlawful rules, &c; and that by 
means of said conspiracy they did compel one Isaac B. Wait, 
a master cordwainer, to turn out of his employ one Jeremiah 
Horne, a journeyman boot-maker, &c. in evil example, &c. So 
far as the averment of a conspiracy is concerned, all the re- 
marks made in reference to the first count are equally applicable 
to this. It is simply an averment of an agreement amongst 
themselves not to work for a person, who should employ any 
person not a member of a certain association. It sets forth no 
illegal or criminal purpose to be accomplished, nor any illegal 
or criminal means to be adopted for the accomplishment of any 
purpose. It was an agreement, as to the manner in which they 
would exercise an acknowledged right to contract with others 
for their labor. It does not aver a conspiracy or even an inten- 
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tion to raise their wages ; and it appears by the bill of excep- 
tions, that the case was not put upon the footing of a conspiracy 
to raise their wages. Such an agreement, as set forth in this 
count, would be perfectly justifiable under the recent English 
statute, by which this subject is regulated. St. 6 Geo. IV. 
c. 129. See Roscoe Crim. Ev. (2d Amer. ed.) 368, 369. 

As to the latter part of this count, which avers that by means 
of said conspiracy, the defendants did compel one Wait to turn 
out of his employ one Jeremiah Horne, we remark, in the first 
place, that as the acts done,in pursuance of a conspiracy, as we 
have before seen, are stated by way of aggravation, and not as 
a substantive charge ; if no criminal or unlawful conspiracy is 
stated, it cannot be aided and made good by mere matter of 
aggravation. If the principal charge falls, the aggravation falls 
with it. State v. Rickey, 4 Halst. 293. 

But further ; if this is to be considered as a substantive charge, 
it would depend altogether upon the force of the word ‘‘ com- 
pel,”’ which may be used in the sense of coercion, or duress, 
by force or fraud. It would therefore depend upon the context 
and the connexion with other words, to determine the sense in 
which it was used in the indictment. - If, for instance, the in- 
dictment had averred a conspiracy, by the defendants, to com- 
pel Wait to turn Horne out of his employment, and to accom- 
plish that object by the use of force or fraud, it would have been 
a very different case ; especially if it might be fairly construed, 
as perhaps in that case it might have been, that Wait was under 
obligation, by contract, for an unexpired term of time, to em- 
ploy and pay Horne. As before remarked, it would have been 
a conspiracy to do an unlawful, though not a criminal act, to in- 
duce Wait to violate his engagement, to the actual injury of 
Horne. 'To mark the difference between the case of a jour- 
neyman or a servant and master, mutually bound by contract, 
and the same parties when free to engage anew, I should have 
before cited the case of the Boston Glass Co. v. Binney, 
4 Pick. 425. In that case, it was held actionable to entice 
another person’s hired servant to quit his employment, during 
the time for which he was engaged ; but not actionable to treat 
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with such hired servant, whilst actually hired and employed by 
another, to leave his service, and engage in the employment of 
the person making the proposal, when the term for which he is 
eengaged shall expire. It acknowledges the established princi- 
ple, that every free man, whether skilled laborer, mechanic, 
farmer or domestic servant, may work or not.work, or work or 
refuse to work with any company or individual, at his own op- 
tion, except so far as he is bound by contract. But whatever 
might be the force of the word ‘‘ compel,” unexplained by its 
connexion, it is disarmed and rendered harmless by the precise 
statement of the means, by which such compulsion was to be 
effected. It was the agreement not to work for him, by which 
they compelled Wait to decline employing Horne longer. On 
both of these grounds, we are of opinion that the statement 
made in this second count, that the unlawful agreement was car- 
ried into execution, makes no essential difference between this 
and the first count. 

The third count, reciting a wicked and unlawful intent to im- 
poverish one Jeremiah Horne, and hinder him from following 
his trade as a boot-maker, charges the defendants, with others 
unknown, with an unlawful conspiracy, by wrongful and indirect 
means, t6 impoverish said Horne and to deprive and hinder him, 
from his said art and trade and getting his support thereby, and 
that, in pursuance of said unlawful combination, they did unlaw- 
fully and indirectly hinder and prevent, &c. and greatly impov- 
erish him. | 
If the fact of depriving Jeremiah Horne of the profits of his 
business, by whatever means it might be done, would be unlaw- 
ful and criminal, a combination to compass that object would 
be an unlawful conspiracy, and it would be unnecessary to state 
the means. Such seems to have been the view of the court in 
The King v. Eccles, 3 Doug. 337, though the case is so brief- 
ly reported, that the reasons, on which it rests, are not very ob- 
vious. ‘The case seems to have gone on the ground, that the 
means were matter of evidence, and not of averment; and that 
after verdict, it was to be presumed, that the means contemplat- 
ed and used were such as to render the combination unlawful 
and constitute a conspiracy. 

YOL. IV. 12 
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Suppose a baker in a small village had the exclusive custom 


of his neighborhood, and was making large profits by the sale — 


of his bread. Supposing a number of those neighbors, believing 
the price of his bread too high, should propose to him to reduce 
his prices, or if he did not, that they would introduce another 
baker ; and on his refusal, such other baker should, under their 
encouragement, set up a rival establishment, and sell his bread 
at lower prices ; the effect would be to diminish the profit of the 
former baker, and to the same extent to impoverish him. And 
it might be said and proved, that the purpose of the associates 
was to diminish his profits, and thus impoverish him, though the 
ultimate and laudable object of the combination was to reduce 
the cost of bread to themselves and their neighbors. The 
same thing may be said of all competition in every branch of 
trade and industry ; and yet it is through that competition, that the 
best interests of trade and industry are promoted. It 1s scarcely 
necessary to allude to the familiar instances of opposition lines 
of conveyance, rival hotels, and the thousand other instances, 
where each strives to gain custom to himself, by ingenious im- 
provements, by increased industry, and by all the means by 
which he may lessen the price of commodities, pike thereby 
diminish the profits of others. 

We think, therefore, that associations may be entered into, 
the object of which is to adopt measures that may have a ten- 
dency to impoverish another, that is, to diminish his gains and 


profits, and yet so far from being criminal or unlawful, the ob-- 


ject may be highly meritorious and public spirited. The legal- 
ity of such an association will therefore depend upon the means 
to be used for its accomplishment. If it is to be carried into 
effect by fair or honorable and lawful means, it is, to say the 
least, innocent; if by falsehood or force, it may be stamped 
with the character of conspiracy. It follows as a necessary 
consequence, that if criminal and indictable, it is so by reason 
of the criminal means intended to be employed for its accom- 


plishment ; and as a further legal consequence, that as the crim- 


inality will depend on the means, those means must be stated in 
the indictment. If the same rule were to prevail in criminal, 
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which holds in civil proceedings — that a case defectively stated 
may be aided by a verdict —then a court might presume, after 
verdict, that the indictment was supported by proof of criminal 
or unlawful means to effect the object. But it is an established 
rule in criminal cases, that the indictment must state a complete 
indictable offence, and cannot be aided by the proof offered at 
the trial. : 

The fourth count avers a conspiracy to impoverish Jeremiah 
Horne, without stating any means ; and the fifth alleges a-con- 
spiracy to impoverish employers, by preventing and hinder- 
ing them from employing persons, not members of the Boot- 
makers’ Society ; and these require no remarks, which have 
not been already made in reference to the other counts. 

One case was cited, which was supposed to be much in point, 
and which is certainly deserving of great respect. The People 
v. Fisher, 14 Wend. 1. But it is obvious, that this decision 
was founded on the construction of the revised statutes of New 
York, by which this matter of conspiracy is now regulated. It 
was a conspiracy by journeymen to raise their wages, and it was 
decided to be a violation of the statutes, making it criminal to 
commit any act injurious to trade or commerce. It has, there- 
fore, an indirect application only to the present case. 

A caution on this subject, suggested by the commissioners for 
revising the statutes of New York, is entitled to great considera- 
tion. They are alluding to the question, whether the law of 
conspiracy should be so extended, as to embrace every case 
where two or more unite in some fraudulent measure to injure 
an individual, by means not in themselves criminal. ‘‘ The 
great difficulty,”’ say they, ‘‘in enlarging the definition of this 
offence, consists in the inevitable result of depriving the courts 
of equity of the most effectual means of detecting fraud, by 
compelling a discovery on oath. It is a sound principle of 
our institutions, that no man shall be compelled to accuse him- 
self of any crime ; which ought not to be violated in any case. 
Yet such must be the result, or the ordinary jurisdiction of 
courts of equity must be destroyed, by declaring any private 
fraud, when committed by two, or any concert to commit it, 
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criminal.”” 9 Cow. 625. In New Jersey, in a case which was 
much considered, it was held that an indictment will not lie for 
a conspiracy to commit a civil injury. State v. Rickey, 4 Halst. 
293. And such seemed to be the opinion of Lord Ellen- 
borough, in The King v. Turner, 13 East, 231, im which he 
considered that the case of The King v. Eccles, 3 Doug. 337, 
though in form an indictment for a conspiracy to prevent an 
individual from carrying on his trade, yet in substance was an 
indictment for a conspiracy in restraint of trade, affecting the 
public. 

It appears by the bill of exceptions, that it was contended on 
the part of the defendants, that this indictment did not set forth 
any agreement to do a criminal act, or to do any lawful act by 
criminal means, and that the agreement therein set forth did not 
constitute a conspiracy indictable by the law of this State, and 

that the court was requested so to instruct the jury. ‘This the 
court declined doing, but instructed the jury that the indictment 
did describe a confederacy among the defendants to do an un- 
lawful act, and to effect the same by unlawful means — that the 
society, organized and associated for the purposes described in 
the indictment, was an unlawful conspiracy against the laws of 
this State, and that if the jury believed, from the evidence, 
that the defendants or any of them had engaged in such con- 
federacy, they were bound to find such of them guilty. 

In this opinion of the learned judge, this court, for the rea- 
sons stated, cannot concur. Whatever illegal purpose can be 
found in the constitution of the Bootmakers’ Society, it not 
being clearly set forth in the indictment, cannot be relied upon 
to support this conviction. So if any facts were disclosed at 
the trial, which, if properly averred, would have given a differ- 
ent character to the indictment, they do not appear in the bill of 
exceptions, nor could they, after verdict, aid the indictment. 
But looking solely at the indictment, disregarding the qualifying 
epithets, recitals and immaterial allegations, and confining our- 
selves to facts so averred as to be capable of being traversed 
and put in issue, we cannot perceive that it charges a criminal 
conspiracy punishable by law. The exceptions must, therefore, 
be sustained, and the judgment arrested. 
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Several other exceptions were taken and have been argued ; 
but this decision on the main question has Rented it unneces- 
sary to consider them. 


CuarRves J. F. Eastman & another vs. JoserpH EveLetH. 


When attached property is sold before judgment, under the provisions of the Rev. 
Sts. c. 90, § 57, it is not essential to the validity of the sale, or to the preservation 
of the attachment, that a return of the sale should be made on the original writ. 

Where several creditors attach the property of their debtor, and he and they consent 
in writing to the sale thereof, and on the day appointed by the officer for the sale, 
other creditors cause him to attach the same property, and forbid him to pay the 
proceeds thereof to the first attaching creditors, but orally consent that he may 
proceed in the sale ; they cannot be permitted, in a suit by them against the officer 
for not paying to them the proceeds of the sale, to allege that the sale was made 
without the written consent of the debtor and of all the attaching creditors, 

When attached property is sold before judgment, by consent of parties, and the 
money arising from the sale is in the attaching officer’s hands, a delivery to him 
of the execution which issues on a valid judgment afterwards recovered, with a 
direction to satisfy it from such money, is tantamount toa levy; and if so deliv. 
ered before the first publication of the messenger who is appointed, under Sé. 1838, 
c. 163, to take possession of the judgment debtor’s estate, his assignees under that 
statute have no claim on the officer for such money, although he has made no 
return on the execution, nor paid the money to the judgment creditors. 

An agreement made by a debtor, whose property is attached by several creditors, that 
judgment shall be rendered against him, in favor of the first attaching creditor, on 
the first day of the term to which the several writs of attachment are returnable, is 
not void by S¢. 1838, c. 163, as against his other creditors, though the first attaching 
creditor’s demand is greater than the value of all the property attached; unless 
such agreement is made by the debtor in contemplation of becoming insolvent and 
obtaining a discharge under the provisions of that statute. 


AssumpsiT on the money counts, to recover of the sheriff 
of Suffolk for an alleged default of his deputy, Charles D. 
Coolidge. This action, and two others brought by ‘James Bart- 
lett and John 'T’. Bartlett against the same defendant, for a de- 
fault of the same deputy, (post. 149) were severally tmed at 
_ November term 1840. As the leading facts were the same in 
the three cases, the reports thereof, made by the chief justice, 
before whom the trials were had, are here combined: On the 
3d of Dec. 1839, James Bartlett sued out a writ against George 
W. Bartlett, returnable to the January term of the court of com- 
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mon pleas, on which the officer was directed to attach property 
sufficient to cover $700, with interest and costs. On the same 
day, John I’. Bartlett and James Bartlett, Jun. severally sued out 
writs against said George W. with a direction on the writ of said 
John 'T’. to attach property ; and at the same time George W. gave 
to Messrs. Lorings & Dehon, the attorneys who made the writs 
against him, an authority to appear in the three suits, and to have | 
the same defaulted and judgment rendered as of the first day of 
the term. These writs were delivered to Charles D. Coolidge, a 
deputy of the sheriff, and were all served on the 5th day of De- 
cember, by attaching sundry goods of the defendant contaimed 
in stores occupied by him in Commercial and Salem Streets. 
Shortly after, a paper was also executed of the following tenor : 
‘¢ Boston, December 1839. To Charles D. Coolidge, Esq. 
The parties to the suits, James Bartlett, John T’. Bartlett and 
James Bartlett, Jun. vs. George W: Bartlett, request that the © 
property attached by you be sold in the usual manner at auction. 

‘¢ Loririgs & Dehon for the plaintiffs. December 6th, agreed 
to by George W. Bartlett.” 

In pursuance of this agreement said Coolidge advertised the ~ 
property for sale, and procured Edward F. Hall & Co., auc- 
tioneers, to sell the same, which they did on the 9th of Decem- 
ber ; on which day, Upham & Eastman, seeing the advertise- 
ment, attached the said goods on a demand due to them from 
the said George W. Bartlett. Certain other creditors of said 
George W. Bartlett also commenced suits against him on the 
game day, and attached the same property. ‘They also by a 
written notice forbade the officer to pay away the proceeds of — 
the goods ; intending to contest the claims of the prior attaehing 
creditors as fraudulent. But these creditors, and also Upham & 
Eastman, orally consented that the sale should not be stopped. 
The actions of the Bartletts were duly entered on the first day 
of January term, and on the second day of the term, being the 
14th day of January 1840, the defendant was defaulted in said 
actions, and judgments rendered against him for the plaintiffs 
respectively. Executions issued thereon, on the 15th of Janu- 
ary, and were delivered to said Coolidge on the same day. ‘The © 
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judgments of James Bartlett and John T’. Bartlett were greater 
in amount than the value of all the property that was attached. 
The actions of Upham & Eastman, and of the other cred- 
itors, were duly entered at said January term of the court of 
common pleas, and on the 15th of January — the same day tha: 
the officer received the executions of the Bartletts — the attorney 
of Upham & Eastman saw the officer and forbade his paying 
over any moneys upon said executions, as he was about to move 
for the recall of the executions, and intended to contest the valid- 
ity of the attachments. On the sixth day of the term, being 
Saturday the 18th of January, Upham & Eastman appeared in 
said actions of the three Bartletts against George W. Bartlett, 
and filed a petition to have the attachments dissolved ; which 
petition, on the 14th of February, after argument heard before 
Warren, J., was dismissed. On the last day of the term, being 
the 15th of February, G. W. Bartlett was defaulted in the suits 
of Upham & Eastman and others against him, and judgments 
were rendered in the usual manner. On the 25th of January 
1840, the attorneys of the Bartletts wrote to the officer, (Cool- 
idge) demanding payment of their several executions against 
George W. Bartlett, from the goods attached and sold on the 
original writs, and offering him, if he had reasonable cause, a 
bond of indemnity. Receiving no answer, they wrote again on 
the 5th of February, expressing their surprise at the manner in 
which he had conducted in relation to the money in his hands on 
the Bartlett writs, and that they were ata loss to account for 
the neglect which their. repeated application for an unequivocal 
answer had been treated ; and on the next day (the 6th) they 
wrote to the sheriff, stating that the officer had refused to pay 
over, on the executions, the moneys in his hands, the proceeds. 
of the property attached on the writs ; that they were under the 
necessity of proceeding against him for that officer’s default ; 
and that they should claim fivé times the lawful interest, as allow- 
ed by law. On the 15th of February, the day after: the afore- 
said petition of Upham & Eastman was dismissed, the attorneys 
of the Bartletts received'a letter from Coolidge, the officer, 


without date, in which he says, ‘“‘I have received your note 
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relating to Judge Warren’s opinion, which settles the question. 
I will make up the accounts and balance the same.” 

On the 17th of the same February, Upham & Eastman pre- 
sented their petition to a master in chancery for process against 
George W. Bartlett, as an insolvent debtor. ‘The warrant of 
the master issued, on the same day, to the messenger, who gave 
notice on that day to the officer not to part with any of the 


property of said George W. Bartlett ; and on the next day, - 


(the 18th) the first publication of the messenger appeared. On 
the 29th of February an assignment was made by the master, to 
Eastman & T'enney, of the property of the said George W. 
Bartlett, which they accepted. And on the 30th day of July 
following, the said Eastman & Tenney, as assignees of George 
W. Bartlett, brought the present action against the sheriff, for 
the alleged default of his deputy in not paying over to them the 
proceeds of the goods, sold on the 9th of December preceding, 
as the property of the said Bartlett. 

An attempt was made on the trial, to prove that the demand 
of James Bartlett against George W. Bartlett was fraudulent 
and void as against creditors ; but the fact was not established. 
And in the cases of James Bartlett and of John T. Bartlett 
against the defendant, it was admitted that the said George W. 
Bartlett, on the 3d of December 1839, when the three first 
suits were brought against him, did not intend to apply for the 
benefit of the insolvent law, or to procure a discharge under the 
same. It was also proved, that no other executions than those 
of the three Bartletts had ever been delivered to the officer; 
and that no return had ever been indorsed by the officer on 
either of the three executions which were delivered to him. 

The officer made no mention, in either of his returns of the 
aforesaid writs of attachment, that the goods, which he pag 
attached, had been sold at auction. 

This case was taken from the -jury, by consent of parties, 
under an agreement that a nonsuit or a default should be entered, 
or a new trial granted, as should be decided by the whole court. 

B. Rand, for the plaintiffs. There was no such disposition 
of the proyyerty in question, before the 18th of February 1840, 
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as prevented its passing to the plaintiffs, under the assignment 
made by the master in chancery. ‘The first publication of the 
messenger’s notice was on that day, and the. assignment.passed 
all the property then belonging to George W. Bartlett. Briggs 
v. Parkman, 2 Met. 266. There had been no levy on the prop- 
erty attached. ‘To constitute a levy, in a case like this, there 
must be, at the least, some act of the officer indicating his in- 
tention to apply the proceeds towards the satisfaction of some 
particular judgment creditor. But here the executions remain to 
this day in the same state as when they were issued. ‘There is 
no return nor even any minute made on them. Westervelt v. 
Pinckney, 14 Wend. 123. Howe v. Starkweather, 17 Mass. 
243. Wellington v. Gale, 13 Mass. 483. Davis v. Maynard, 
9 Mass. 242. Perry v. Dover, 12 Pick. 211. U. States v. 
Slade, 2 Mason, 71. 

A part only of the attaching creditors assented to the sale of 
the property. As to the others, therefore, it was ineffectual. 
Besides ; there was no return made, on the writs, of the sale 
of the goods, and therefore there is no legal evidence that the 
sale was made. 

The property passed to the plaintiffs, under the assignment, 
because the proceedings of the Bartletts, in procuring judgment, 
were a fraud upon St. 1838, c. 163 ; and because, if there had 
been a levy, then there was a transfer, in contemplation of insol- 
vency, which was void against the assignees. 

I. J. Austin, for the defendant. - The notice given to 
Coolidge, by the subsequent attaching creditors, not to pay the 
proceeds of the attached property to those who first attached it, 
had no legal effect, except to put him on his guard. It left him 
free to use his own discretion, and he must stand or fall by his 
own decision in the premises. Fairfield v. Baldwin, 12 Pick. 
388. Warmoll v. Young, 5 Barn. & Cres. 660. Saunders v. 
Bridges, 3 Barn. & Ald. 95. If the subsequent attaching cred- 
_itors acquired any lien on the property, they lost it by not taking 
out execution Within thirty days after judgment. 

The first attachments were valid, even if made for the purpose 
of gaining a preference. Gorhamy. Stearns, 1 Met. 366. Hol- 
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bird v. Anderson, 5 T. R. 238. Meux v. Howell, 4 East, 1. 
Pickstock v. Lyster, 3 M.& 8. 371. The King v. Watson, 3 
Price, 16. 

Coolidge was bound to pay the first attaching creditors, upon 
their demanding payment. As the property had been converted 
into money, that demand was equivalent to a seizure ; Sheldon 
v. Root, 16 Pick. 567 ; and Coolidge’s refusal to pay satisfied 
the executions and discharged the judgment debtor. For though © 
an officer is not bound to pay money collected on execution 
until the return day, without a demand, yet he is bound to pay 
immediately, if demand is made. Rogers v. Sumner, 16 Pick. 
387. Bayley v. French, 2 Pick. 586. Ladd v. Blunt, 4 Mass. 
402. Wilder v. Bailey, 3 Mass. 289. Wakefield v. Lithgow, 
3 Mass. 249. Barnard v. Ward, 9 Mass. 269. Speake v. 
Richards, Hob. 206. 2 Saund. 47 a, note (1). 

If payment had been made to the first attaching creditors, 
upon their demand, such payment would have protected the 
officer against the plaintiffs in this action. Sandford v. Nichols, 
13 Mass. 288. Albee v. Ward, 8 Mass. 79. Nichols yv. 
Thomas, 4 Mass. 232. Haskell v. Sumner, 1 Pick. 459. 
Simms v. Slacum, 3 Cranch, 306. Ammidon vy. Smith, 1 
Wheat. 447-460. Austin v. Ward, 1 Car. & P. 370. 
Ives v. Lucas, 1 Car. & P. 7. Anon. 1 Vent. 259. Turnor 
v. Felgate, T. Ray. 73. 8S. C. 1 Lev. 95. ? 

The officer was bound to sell the property on the request of 
the attaching creditors and the debtor. Rev. Sts. ce. 90, § 57. 
But whether it was legally sold or not, all the attaching creditors 
have ratified the sale. Hewes v. Parkman, 20 Pick. 90. The 
plaintiffs, by declaring against the defendant on the money 
counts, admit the sale; Ainslie v. Wilson, 7 Cow. 662; and as 
the proceeds thereof came into the deputy’s hands, colore officii, 
he was pound to pay them over on demand, whether his return 
shows or does not show that the sale was legal. NV. Hampshire 
Savings Bank v. Varnum, 1 Met. 34. His return, however, 
was not defective nor irregular. The Rev. Sts. c. 90, § 57, 
do not require a minute return of an officer’s doings on mesne 
process | 
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As the demand of the execution creditors upon the officer 
was equivalent to a seizure, the assignment to these plaintiffs, 
under the insolvent law, did not affect the property in the offi 
cer’s hands. Such an assignment vacates attachments on mesne 
process, but not seizures on execution. St. 1838, c. 163, § 5. 
G. W. Bartlett committed no act of insolvency until the last 
day of the January term of the common pleas, 1840. If there- 
fore the officer had paid the proceeds of the attached property 
to the first attaching creditors, when demanded, he would have 
done it without notice of an act of insolvency on the part of 
said Bartlett, and would have been’ protected, even under the 
principles applied to the construction of the English bankrupt 
acts. Lee v. Lopes, 15 East, 230. St. John’s College v. 
Murcott, 7 'T. R. 259. Vernon v. Hankey, 2 T. R. 121. 
Duck v. Braddyll, M‘Clel. 217. Notley v. Buck, 8 Barn. & 
Cres. 160. 

Hussarp, J. The present and two other actions against 
the sheriff of Suffolk [post. 149] arise out of a contest between 
the creditors of George W. Bartlett as to the right to the pro- 
ceeds of certain goods, which were originally the property of 
said Bartlett, and which were sold by Charles D. Coolidge, 
one of the deputies of the sheriff. ‘The plaintiffs in this case 
are assignees of said Bartlett, appointed under St. 1838, c. 163, 
and the parties in the other suits are James Bartlett and John 
T. Bartlett, the judgment creditors of the said George W. 
Bartlett ; and to one or the other of these parties the sheriff is 
responsible. Various questions have been presented to the 
court, in the argument of these cases ; the most important of 
which will be noticed in stating the opinion which the court has 
formed. 

The cases in which the petition of the creditor of an isol- 
vent is the ground of a warrant to take possession of his estate 
are Ist, where the debtor has been arrested on mesne process in 
a civil action for the sum of $100 or upwards, on a demand 
proveable under the act, and he shall not give bail before the 
return day of the process ; 2d. where actually imprisoned, in a 
like case, on mesne process or execution, more than thirty 
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days ; or 3d. where his goods or estate are attached on mesne 
process in any civil action as aforesaid, and he shall not, on or 
before the last day of the term of the court to which such pro- 
cess is returnable, dissolve the attachment in the manner pro- 
vided in the act. St. 1838, c. 163, § 19. 

The present case ranges under the third branch of the statute ; 
and the plaintiff must, therefore, show that the goods attached on 
the 3d of December 1839, at the suit of the Bartletts, remained 
the property of the insolvent at the time of the issuing of the 
commission, and in a conditon, at the first publication of the 
messenger, to pass under the assignment. 

It was attempted, during the pendency of the actions in the 
common pleas, to impeach the validity of the demand upon 
which the action of James Bartlett was founded ; but as the 
attempt failed, it is not necessary to examine into that part of 
the case. Indeed the point was not relied on at the hearing of 
the cause. ut it was contended that the return of the sheriff 
on the original writ, upon which the goods were attached, was 
defective, because there was no return of the sale of the goods 
at auction, and therefore no legal proof of their sale. On look- 
ing at the statute permitting a sale of goods attached on mesne 
process, we are satisfied that such a return of the sale is not 
absolutely essential to its validity, nor required, at all events, to 
preserve the attachment. The provision of the Rev. Sts. c. 90, - 
§ 57, is this: ‘* When any personal property is attached, 
whether on one or more writs, and the debtor and all the attach- 
ing creditors shall consent in writing to the sale thereof, the 
attaching officer shall sell the same, in the manner prescribed by 
law for selling the like property on execution ; and the proceeds 
of the sale, after deducting the necessary charges thereof, shall 
be held by the officer, subject to the attachment or attachments, 
and shall be disposed of in like manner as the property would 
have been held and disposed of, if it had remained unsold.” 
And in St. 1822, c. 93, § 1, of which the foregoing § 57 of ec. 
90, is a revision, we find the language a little more full, while 
there is no material change in the law. That section provides 
‘‘that whenever any personal property shall be attached on 


MARCH TERM 1842. 145 


Eastman & another v. Eveleth. 


mesne process, on one or more writs, and the respective parties 
' shall express their consent in writing, that the same may be sold, 
at any time before judgment, it-shall be the duty of the attach- 
ing officer to cause the same to be sold in manner provided by 
law for the sale of similar property on execution.” It is very 
clear that the legislature contemplated a sale as well after the 
return of the writ as before, and at any time before final judg- 
ment: It is obvious, then, that a sale made after the return day 
could not be a part of the return upon the original writ ; and no 
provision being made for its being indorsed on the writ, if the 
sale should happen to be made, as in this case, before the return 
day of the writ, we must hold that such return is not essential to 
the validity of the sale, however discreet it might be in the 
officer to make a return thereof. ‘I'he law requires that the sale 
shall be in like manner as if sold on execution, but not that 
there shall be a return in like manner ; nor is there any express 
provision for a return of the particulars on the execution. It 
may have been considered that as the consent of all the attach- 
ing creditors, and of the debtor himself, was required before a 
sale could take place, they would generally watch over their re- 
spective interests, both as to the manner of the sale and the 
charges attending it. But however that may be, no such return 
being specifically required, the return is not defective on that 
account, although it would be always wise for the officer to set 
forth his doings in his return on the original writ, if the sale is 
made before the return day ; and where such a sale takes place 
after the return of the writ, and the suit proceeds to judgment 
and execution, then we apprehend it will be his duty to make 
a detailed return of his doings upon the execution, for his own 
safety, and for the protection of the rights of all parties. Baxter 
v. Rice, 21 Pick. 199. 
Again, it is said that the sale in the present case was illegal, 
because all the attaching creditors did not consent thereto in 
writing. Such an objection comes with an ill grace from the 
plaintiffs, as it appeared that Upham & Eastman desired the 
sheriff not to stop the sale, (as he offered to do, if they wished,) 
but only to retain the proceeds. But we are of opinion, that 
VOL. IY. 13 3 
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within the meaning of the statute, all the attaching creditors, and _ . 


the debtor, did assent to the sale. ‘The attachments took place 
on the 3d of December, and two days after, all the then attach- 
ing ereditors and the debtor agreed, in writing, to the sale, and 
requested the officer to make it. ‘This he complied with by 
pursuing the requisitions of the law in regard to such sales ; and 
on the day of the sale, the attachments of Upham & Eastman, 
and others, were made; and as they entered no protest against 
the officer’s proceeding with the sale, though the fact was known 
to them, we think they cannot now be permitted to allege that 
the sale was not made with the consent of all the attaching cred- 
itors. 

But a more serious objection is made against the right of the 
judgment creditors to defeat the claims of the plaintiffs under 
their assignment. It is alleged by the present plaintiffs, that 
there has been no such levy on the property of the insolvent 
debtor, as dissolved the attachment or prevented its passing un- 
der the assignment ; and this objection is argued with much force. 
The course of the argument is this; that no act of the officer 
appears, by which it can be shown that he has made any levy 
on account of any of the executions, or any application of the 
funds to either execution; that he has made no election to 
which of the judgment creditors he would appropriate the 
money ; that he has indorsed nothing on either of the execu- 
tions ; that at the time of the notice to him of the assignment, 
he had no intention of making any appropriation of it; that a 
levy cannot exist simply by operation of law, where the officer 
did not intend to levy ; and that the mere fact of the officer’s 
having the money in his hands, and a delivery to him of the ex- 
ecution on which the property was attached, even though a de- 


mand is made upon him for payment of the money, does not — 


constitute a levy of the execution. 

It is certainly true, that to constitute a levy on the part of an 
officer, he must act in the premises. It is not enough for him 
to see the goods. ‘Tio enable him to make sale of them, and 
apply the proceeds to the satisfaction of the writ of execution 
in his hands, he must take such possession of them, if they are 
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capable of possession, as would make him a trespasser, if he 
were acting without authority, and vest in him a special proper- 
ty. Haggerty v. Wilber, 16 Johns. 288. Beekman v. Lan- 
sing, 3 Wend. 450. Lane v. Jackson, 5 Mass. 157. Cald- 
well v. Eaton, 5 Mass. 404. | 

The reasoning of the plaintiffs’ counsel would be satisfactory, 
and perhaps conclusive, if the goods had not been previously 
sold by consent of parties, under the statute authorizing the 
same ; but here the great difference exists, as clearly shown by 
the able argument of the defendant’s counsel. What was the 
officer to do, having in his hands the money arising from the sale 
of the goods, when the writ of execution was given to him? 
To make sale of the money would be an absurdity. Sheldon 
v. Root, 16 Pick. 569. ‘To advertise for four days, that he 
had the money, would benefit no party. All he could do would 
be to pay over the amount to the judgment creditor, when the 
money was demanded, and at the return day return his execution 
to the clerk’s office. The sale of the goods by him was a levy, 
permitted by law, in anticipation ; and the delivery of the writ 
of execution to him by the judgment creditor, with a direction 
to satisfy it out of the moneys in his hands arising from the sale 
of the goods, constituted, in our opinion, all the levy which the 
law, under the peculiar circumstances of the property, required, 
or which could in fact be made ; and the right of the judgment 
creditor to a payment of the money, after demand made, be- 
came perfected in him, and could not be defeated by any subse- 
quent insolvency of the judgment debtor, although the sheriff 
had made no actual return or indorsement on the writ of execu- 
tion, prior to such act of insolvency. The rights of parties do 
not generally depend upon the hour when an officer makes up: 
his formal return, but upon the acts which he has done, or is 
contemplated in law to have done. In the present case, the 
attorneys of the judgment creditors delivered the writs of exe- 
cution to the officer on the 15th of January, and on the 25th 
they made a formal demand of payment, in writing, and again 
on the 5th day of February. But the officer declined paying 
over the money, vrobably because of the pendency of the peti- 
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tion to have the. attachments of the Bartletts dissolved, and 
their executions superseded. ‘This petition was heard and dis- 
missed on the 14th of February, of which fact the officer had 
notice ; and on the next day he addressed a note to the attor- 
neys, stating that Judge Warren’s opinion settled the question, 
and he would make up the accounts and balance the same. 
What more was necessary to be done? ‘The right of the judg-. 
ment creditor to maintain his action upon the non-payment of 
the money was established before a return of the writ of execu- 
tion, and thus all property in the judgment debtor was com- 
pletely terminated. Rogers v. Sumner, 16 Pick. 391. New 
Hampshire Savings Bank v. Varnum, 1 Met. 37. Wilder v. 
Bailey, 3 Mass. 294. And as he was in possession of the 
auctioneers’ account of sales, settled on the 14th of December, 
and he had made up the expenses to the time of the sale, and 
had entered the same on the writ of James Bartlett, he had 
merely to cast up his fees of levy, and apportion the amount 
of the balance on the two executions. 

But the counsel for the plaintiffs further contend, that suppos- 
ing the objection to the want of a sufficient levy on the execu- 
tion of the judgment creditors to be overruled, still the plaintiffs 
ought to prevail, because the judgments rendered in their actions 
were frauds upon St. 1838, ‘‘ for the relief of insolvent debtors, 
and for the more equal distribution of their effects ;”’ and that 
the proceedings were for the very purpose of preventing the 
creditors at large from having their just share of the debtor’s 
property he fraud upon the law, which is complained of, is 
this ; that prior to the last day of the term to which the writ was 
returnable, to wit on the second day of the term, the defend- 
-ant confessed a judgment in the suits of the Bartletts against 
him, and suffered them immediately, that is, in twenty-four hours 
after, to sue out their writs of execution against him ; whereas 
the statute contemplated that unless an attachment was dissolved 
by giving security agreeably to the provision of the 20th seu 
tion, the creditors of the insolvent might petition and procure 
the assignment of his effects, and thus dissolve the attachment. 
It is not necessary in this case to determine what would have 
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been the decision of the court, if the creditors had petitioned 
the master within the twenty-four hours after the rendition of 
such judgment ; but it is sufficient for the determination of this 
case, to say that no application was made to the master until 
two days after the rising of the court, which took place on the 
15th of February, and after the rights of the judgment creditors 
were perfected. This, we are aware, would not be a sufficient 
answer, if the judgments were, in the language of the counsel, a 
fraud upon the statute, and a wrongful evasion of it, prejudicial 
to the just rights of creditors. But we know of no rule of law 
which prohibits a debtor to confess his debt, when sued, or of 
being defaulted “at an early stage of the term for want of an 
appearance ; and certainly, prior to St. 1841, c. 124, if by so 
doing he thus preferred a favored creditor, it was not a fraud 
upon the statute, but one of the privileges of a debtor; a relic 
of the old system of preferences then remaining, which was so 
long allowed in this Commonwealth, and which is not entirely 
abolished. And it may be therefore said that the debtor had 
power to use this privilege, rather from a defect in the .statute, 
than from practising a fraud upon it. 

| Plaintiffs nonsuit 


James Bartuett vs. JosepH Evevertu. 
Joun T. Bartiett vs. THe Same. 


An officer does not incur the penalty of five times the Jawful interest, imposed by 
Rev. Sts. c. 97, § 73, for unreasonably neglecting to pay money collected by him on 
execution, by retaining the money during the time that the claims of different at- 
taching creditors, or of attaching creditors and the assignees of the judgment debt 
or under St. 1838, c. 163, remain undetermined. 


THESE were actions upon the case against the sheriff of this 
county for an alleged default of Charles D. Coolidge, one of 
his deputies, in not paying to the plaintiffs money collected on 
executions which issued on judgments recovered by them, re- 
spectively, against George W. Bartlett. 

At the tria: before the chief justice, the facts which are stated 

13.* 
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in the next preceding case, ante, 137-141, were proved or 
admitted. 

A verdict was taken for each of the plaintiffs, by consent, in 
a sum sufficient to include five times the lawful interest of the 
money demanded, from the time of the demand made by the 
plaintiffs upon said Coolidge — subject to be altered, or to be 
set aside and a new trial granted, or a nonsuit entered, accord- 
ing to the direction of the whole court. 

I. J. Austin, for the defendant, did not. deny the plaintiffs’ 
right to recover to the amount of the money raised by the sale 


of the attached property, but insisted, that upon the facts of the - 
case, Coolidge had not ‘‘ unreasonably neglected”? to pay the . — 


money, and that the defendant therefore could not be charged 
with thirty per cent. interest, under Rev. Sts. c. 97, § 73. To 
this point he cited Bailey v. French, 2 Pick. 586, and Rog- 
ers v. Sumner, 16 Pick. 387. 

F. C. Loring, for the plaintiffs. 

Hussarp, J. All the questions, which arise in these cases, 
have been settled in the case of Eastman & another v. Eveleth, 
(ante, p. 137,) except the claim for five times the lawful interest 
of the money, for not paying over the same. The provision of 
the Rev. Sts. c. 97, § 73, is this: ‘* If any officer shall un- 
reasonably neglect to pay any money, collected by him on exe- 
cution, when demanded by the creditor therein, he shall forfeit 
and pay to the creditor five times the lawful interest of the 
money, from the time of the demand until it is paid ”? —which 
is a revision of the previous St. of 1783, c. 44, § 3. 

Without repeating the facts, which have been fully stated in 
the preceding case, we are of opinion, upon a fair consideration 
of them, that the officer did not, in the situation in which he 
was placed, so unreasonably neglect to pay the money collected, 
as to incur the forfeiture prescribed by the revised statutes, and 
consequently that simple interest only is to be paid, to be com- 
puted from the 15th day of February 1840, on which day all 

obstructions in the way of paying the money were for the time ~ 
removed. ‘The verdicts in favor -of the plaintiffs are to be al- 
tered, and conformed to this opinion. 
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Henry B. Srone vs. Epwarp Denny. 


Though a representation made by a vendor, respecting goods sold by him, be not true 
in fact, yet if he believe it to be true, it is nota ground of action by the vendee 
against him for fraud in the sale. Aliter, if he make an untrue representation, as 
of his own knowledge, not knowing whegher it is true or false. 

In the trial of an action against a practical manufacturer for a fraudulent representa- 
tion by him, on the sale of the stock of a woollen factory, that a certain schedule 
of said stock was as correct as could be made while the factory was in operation, 
the question whether the schedule in the case could have been made by accident 
or mistake, and not by design, is to be decided onthe general evidence in the cause, 
and the opinion of practical manufacturers is not admissible in evidence, unless 
some special ground is laid for introducing such opinion. 


Tuts was an action of trespass upon the case for a deceit, 
charging that on a sale to the plaintiff of one undivided half of 
the stock and property of a woollen factory, which the plaintiff 
and defendant had owned and carried on in common, a schedule 
then exhibited by the defendant was false, but was represented 
by him to be true and correct ; whereupon the plaintiff purchased 
of the defendant the said undivided half, by a bill of sale with 
such schedule annexed, without warranty as to the quantity or 
value of the articles. 

The case was tried before the chief justice, and a verdict was 
returned for the defendant. The plaintiff moved for a new trial : 
‘¢ First, because the plaintiff, having first offered proof that an 
account of the stock of a woollen mill in operation can, from the 
nature of the business, be taken by persons only who are prac- 
tically skilled in said business, did offer to prove by witnesses 
so skilled, that certain material and important parts of the ac- 
count of stock, for an alleged fraud of the defendant in making 
which this action is brought, could not have been so made and 
set down by mistakz. by any person so skilled as aforesaid. But 
the judge ruled that said evidence was inadmissible, and ex- 
cluded the same. Secondly, because the judge refused to 
instruct the jury, that if, at the time of the purchase by the 
plaintiff, the defendant, with intent to induce the plaintiff to 
make the purchase, and not knowing the fact to be true, but 
believing the same so to be, affirmed that the inventory, taken 
on the 13th of February 1836, was correct, or as correct as 
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could be taken, and the plaintiff was thereby induced to make 
the purchase, the defendant is responsible, if the representation 
was not in fact true.”’ ) | 

The chief justice stated, in his report of the case, that a great 
mass of evidence was offered at, the trial, going into much de- 
tail ; but that the state of the cause, in general terms, and as 
applicable to the exceptions taken by the plaintiff, was as fol- 
lows: ‘* That the plaintiff was a resident in Boston, president 
of the Suffolk Bank ; that the defendant was a practical woollen 
manufacturer ; and that the parties owned and carried on a wool- 
len factory in Oxford, of which the defendant had the superin- 
tendence: ‘That in October 1835, the annual account of stock © 
was taken ; that in the autumn of that year, or the beginning of 
winter, a communication took place between the parties, with a 
view to bring the business to a close, either by selling the whole 
to third persons, or by one making a purchase of the right and 
interest of the other. 

‘¢ With a view to such a negotiation, an inventory or schedule 
of the stock and property was taken on the 13th of February 
1836, whilst the mill was in operation. A person by the name 
of Brigham, who was employed in a woollen factory of Joshua 
Clapp, at Leicester, by permission of said Clapp, a common 
friend and relative of the parties, at the plaintiff’s request, and 
with the defendant’s consent, was employed in behalf of the 
plaintiff to attend at the taking of the inventory, and to assist in 
the making of it. | 

‘61. In reference to the first exception, it appeared by the 
schedule, that a certain number of pounds of colored wool was 
put down at the prices which such wool would be worth, in- 
creased by the labor and materials applied to it in that stage of 
partial manufacture. It was contended, on the part of the 
plaintiff, that the number of pounds of colored wool was taken 
from the quantity appearing on the wool-sorter’s books, as the 
raw wool delivered by the wool-sorter to the dyer, and called 
indiscriminately ‘ raw wool,’ or ‘ wool in the grease’ ; whereas, 
by the scouring and coloring, the wool is diminished in weight, 
and allowance ought to have been made in the weight for such 
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diminution or shrinkage. Much evidence was given upon both 
sides, upon the question whether the weight of. the raw wool, or 
wool in the grease, was so taken, without allowance or compen- 
sation, and whether the schedule was in this respect erroneous 
or not. 

<¢ William W. Stone, a witness for the plaintiff, testified that 
he was present at the house of his brother the plaintiff, when the 
contract of sale between the parties was made, and that the 
schedule was there exhibited, and various remarks made respect- 
ing it. This witness was then asked whether, if the colored wool 
were put down as wool in the grease, it could have been done 
by accident or mistake, by practical manufacturers and persons of 
competent skill and experience to take such an account. This 
was objected to as matter of opinion in regard to a conclusion of 
fact upon evidence, and as such incompetent. The question as 
understood was, whether if an item, or series of items, were put 
down as colored wool, and stated at the weights of raw wool, 
and carried out at the prices of partially manufactured wool, it 
could, in the opinion of the witness, be matter of accident, or 
must have been so done by design. It was rejected as incom- 
petent, on the ground that this conclusion was so much a con- 
clusion of fact from all the evidence and circumstances of the 
case, that it was not the proper case for the admission of testi- 
mony to opinion, and because no sufficient ground was laid for 
such evidence. 

‘¢ Tf this offer of the testimony of opinion had been received, 
and not rejected as incompetent, it was understood that the 
plaintiff would have offered the testimony of other practical man- 
ufacturers and experts, to the same effect. 

- 662. ‘The plaintiff moved the court to instruct the jury, ‘ that 
if, at the time of the purchase, the defendant, with intent to 
induce the plaintiff to make the purchase, and not knowing the 
fact to be true, but believing the same so to be, affirmed that 
the inventory taken on the 13th of February was correct, or as 
correct as could be taken, and the plaintiff was thereby induced 
to make the purchase, the defendant was responsible, if the 
representation was not in fact true.’ He also requested a similar 
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instruction, omitting the words, ‘but believing the same so to be.’ 
These instructions were not given in terms, but in reference 
thereto the jury were instructed as follows: That if the repre- 
sentation made by the defendant to the plaintiff was, that the 
schedule was as correct as, from the nature of the case, such a 
schedule could be made, under the circumstances ; that it was 


while the mill was in operation, and he believed it to be correct, © 


though in fact he did not know it to be so, it was not a fraudulent 
representation, for which the defendant was responsible. But 
if he affirmed it to be correct, without qualification, or as of his 
own knowledge, not knowing whether it was correct or not, 
with a view to induce the plaintiff to make the purchase, or to 
make it at the price he did, and the inventory was not in fact 
correct, it was a fraud which would render the defendant liable. 
Such a declaration would be a declaration that he knows what in 
~ fact he does not know, and therefore is false ; he profits by it, 
and it enures to his benefit; and therefore a fraudulent intent 
may be inferred ; and if the plaintiff relies and acts upon it, and 
receives damage by it, it is a deceit, for which this action will 
lie. But in such case, the affirmation must be unqualified, as of 
his own knowledge, and not so qualified as to render it an ex- 
pression of belief or opinion. . 

‘¢ Tf, in the opinion of the whole court, any of. these direc- 


tions were wrong, and a new trial ought to be granted, the ver- 


dict is to set aside, and a new trial granted.” 

Bartlett, for the plaintiff. 

C. G. Loring & Gardiner, for the defendant. 

Dewey, J.* It is important to the proper consideration of 
the questions raised in the present case to keep in mind the form 
of the declaration, and the precise ground upon which the plain- 
tiff puts his case. It is an action of trespass upon the case for 
deceit, and the plaintiff proceeds entirely upon the ground of 


false representation, and not.upon any warranty as to the quan-. 


tity or value of the articles sold. This, of course, excludes any 
question whether the affirmation made by the defendant might be 


* Hubbard, J. did not sit in this case. 
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reasonably construed to have been understood by the parties as 
a warranty, and to have effect as such, and presents the ques- 
tion of a false representation simply, and the inquiry whether, 
if the plaintiff was induced by such false representation to make 
the purchase, the defendant is responsible, if the representation 
was not in fact true, although the defendant did not unqualifiedly 
affirm the representation to be true as of his own knowledge. 

I had supposed the principles applicable to cases like the 
present to have been settled by a long course of decisions, and 
that an action on the case, for deceit by means of a false repre- 
sentation in a bargain for the sale of goods or merchandize, 
could only be maintained when the false representation had been 
intentional on the part of the vendor, he either knowing it to be 
false, or, what would be equally fraudulent in law, knowing that 
he was affirming as to the existence of a fact, about which he 
was in entire ignorance. | 

When a person warrants an article, he makes himself liable 
for any defect in the matter to which the warranty applies, 
whether he knew it or not ; but when he makes a bare repre- 
sentation, it is necessary to aver and prove that he knew the 
representation to be false ; otherwise, he is not liable in dam- 
ages. ‘This is, I think, the language of the old and the mod- 
ern cases, to some of which I will refer: Chandelor v. Lopus, 
Cro. Jac. 4. Parkinson v. Lee, 2 East, 314. Holden v. Da- 
kin, 4 Johns. 421. Seixas v. Woods, 2 Caines, 48. Sweit v. 
Colgate, 20 Johns. 202. Benton v. Pratt, 2 Wend. 385. 
Case v. Boughton, 11 Wend. 108: And in our own reports, 
the cases of Emerson v. Brigham, 10 Mass. 197, and Salem 
India Rubber Co. v. Adams, 23 Pick. 256. 

No doubt the courts have, in their later decisions, manifested 
a strong disposition to construe liberally, in favor of the vendee, 
the language used by the vendor in making any affirmation as to 
his goods, and have been disposed to treat such affirmations as 
warranties, whenever the language would reasonably authorize 
the inference that the vendee so understood it. Chapman v. 
Murch, 19 Johns. 290. Osgood v. Lewis, 2 Har. & Gill, 495 
The case of the bezar' stone, in Cro. Jac. 4, has been doubt- 
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ed, for this reason ; and it was suggested by Chief Justice Par- 
ker, n Bradford v. Manly, 13 Mass. 143, that it would not 
be received as law in this Commonwealth. So also Chancellor 
Kent, in his Commentaries, Vol. II. p. 479, (4th ed.) ques- 
tions the soundness of the decision in Seixas v. Woods, 2 Caines, 
48, that there was no warranty in that case. But no suggestion 
is made by either of these learned jurists, that the principles of 
law applicable to cases of mere false representation, without a 
warranty, had been erroneously stated in those cases. On the 
contrary, Chancellor Kent re-affirms the correctness of the gen- 
eral principles stated in Seixas v. Woods. 

' With the application of the prevailing liberal views of the 
courts, in construing the affirmation of the vendor to be a 
warranty in all cases where the language will bear that con- 
struction, it would seem, that, without further extension of the 
liability of the vendor, all cases, where liability should reason- 


ably attach to the party making such representations, are suffi- . 


ciently provided for. 

As further evidence of the law in this Commonwealth, on this 
point, I would also refer to the case of Hazard v. Irwin, 18 
Pick. 95, where notwithstanding the court held the doctrine, 
that if one makes a representation, as of his own knowledge, of 
the existence of certain facts, which representation is false, 
although the person making it does not know whether it be true 
or false, it would have all the elements, and draw with it all the 
consequences, of a fraudulent representation ; yet this was not 
extended beyond representations made by the party alleging that 
he knew them to be true, of his own knowledge ; and in regard 
to representations generally, the instructions to the jury were, 
that they must be shown to be false, and that the party making 
them knew them to be false. The doctrine of that case seems 
to have been distinctly in the mind of the chief justice, and was 
presented as a part of his instructions in the present case, so far 
as it was applicable. 

The case of Page v. Bent, 2 Met. 371, when carefully ex- 
amined, will not be found to sanction any different principles, 
That was a case where the defendant relied, in his defence, 
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upon a release from the plaintiff; and the plaintiff sought to 
avoid «its effect, by showing that it was obtained by false and 
fraudulent representations. The instructions to the jury were, 
that if an intentional misrepresentation, as to the state of his 
affairs, had been made by the defendant, and the release thereby 
procured, it would be void ; but if such false representation was 
not made designedly, it would not have that effect ; and this in- 
struction was held to be correct. 

But if the doctrme, now insisted on by the plaintiff, be the 
correct one, the instructions should have been, that if the party, 
with the intent to procure the release, had affirmed a certain state 
of facts, not knowing the same to be true—however uninten- 
tional the error, and whatever might have been the circumstances 
authorizing a belief of the truth of his statements—and the 
plaintiff had thereby been induced to execute the release, the 
same would be avoided if the representation was not in fact true. 

There were many circumstances in that case bearing upon the 
question of an intentional misrepresentation, and which were 
offered as explanatory of the representation and as accounting 
for the alleged errors and false statements ; and the party had 
the benefit of them before the jury. ‘The court say, ‘‘ the ques- 
tion is, whether in fact there was a fraudulent intent and pur- 
pose to deceive.”” So also in the case at bar, there were cir- 
cumstances, relied upon by the defendant, arising from the man- 
ner in which the schedule was made ; it being taken while the 
mill was in operation, and being taken partly through the agency 
of a third person, who assisted in making the same, at the re- 
quest of the plaintiff; all which facts were*proper for the con- 
sideration of the jury, in deciding upon the character of the 
representations made by the defendant, if they were found not to 
be true. It was to be ascertained, from all the facts and cir- 
cumstances, connected with the representation and explanatory 
thereof, what was the real character and effect to be given to 
the affirmation by the defendant that the schedule was correct, 
or as correct as could be taken; and whether the representa- 
tion was to be treated as a statement of a fact for the entire cor- 
rectness of which the defendant was’ understood by the vendee 
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to assert his personal knowledge, or merely that it was,an asser- 
tion of his belief, upon reasonable grounds for such belief, that 
the schedule was fairly taken, and truly represented the quantity 
and quality of the articles therein described. 

But it seems to be supposed by the counsel for the plaintiff, 
that the instructions asked by him were well warranted by the 
decision of this court in Lobdell v. Baker, 1 Met. 193, as well 
as by several English cases which were previously decided, and 
which are referred to in support of some of the positions stated in 
that case. From an examination of those cases, and others bear- 
ing upon this question, I apprehend, however, that it will be found 
that no real change has been sanctioned in the great and leading 
principles of law applicable to cases of deceit, and that now, as 
formerly, to charge a party in damages for a false representation 
not amounting to a warranty, it must appear that it was made with 
a fraudulent intent, or was a wilful falsehood ; as in the case of 
one asserting as of his own knowledge a matter of which he has 
no knowledge, nor any sufficient ground for making the assertion. 
Among the reported cases, as was suggested by Sewall, J. in 
the case of Emerson v. Brigham, already referred to, some may 
be found, where from the very circumstances of the case a false 
representation may and ought to be presumed to have been wil- 
fully false and fraudulently made ; and hence, whenever such 
cases occur, upon showing the representation to have been made 
by the defendant, and that it was false, you have all the elements 
of a fraudulent representation, and the jury, if they believe the 
testimony, are bound to charge the party in damages for making 
such representation.” 

Another class of cases, where in an action on the case the 
party may be charged, without imputing moral turpitude, may 
be found under a state of facts like those in Adams v. Paige, 7 
Pick. 542, where the party has done an unlawful act to the 
prejudice of a third person, and one which the law deems frau- 
dulent. 

In looking at the English cases, I think it will be found that 
where they have been of the class familiarly known as actions of 
deceit upon false representations, they have been cases where 
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the representation was known to be false by the party making it, 
and therefore clearly intentionally false, and fraudulent.* Thus 
in the case of Foster v. Charles, 6 Bing. 396, and 7 Bing. 105, 
it was held that it was a fraud in law, if a party makes a repre- 
sentation which he knows to be false, and an injury ensues to 
another ; and that the person making such representation is re- 
sponsible for the damages occasioned thereby. 

Corbett v. Brown, 8 Bing. 33, goes no further than this, viz. 
where a representation is false, within the defendant’s own 
Knowledge, fraud on his part must be inferred. 

In Polhill v. Walter, 3 Barn. & Adolph. 114, which was an 
action on the case for a false representation by the defendant 
that he was authorized to accept a bill drawn upon another per- 
son, the case turned entirely upon the question whether the de- 
fendant, when he wrote the acceptance and thereby represented 
that he had authority from the drawee to make it, knew that in 
fact he had no such authority. If he had such knowledge, he 
was chargeable in the action, although.he had no fraudulent pur- 
pose, and might have acted under the expectation that the 
drawee would adopt his acceptance ; his liability arising from 
the fact that he had acted as one authorized when he knew he 
had no authority from the drawee. 

In Freeman v. Baker, 5 Barn. & Adolph. 797, one count was 
in case for deceit in an alleged false representation in a bargain 
for the sale of a ship ; the defendant having represented to the 
plaintiff that the ship was a copper fastened ship. 'The jury 
found specially, that the vessel was not copper fastened, but they 
further found that there was no evidence that the defendant knew 
the representation to be false, and that there was no conceal- 
ment on his part. Parke, J. in the opinion given by him, says, 
‘¢ the question of deceit was disposed of by the jury, when they 
found that the defect in the ship was unknown to the defendant.” 
He adds, ‘‘ Polhill v. Walter only decides that if a person 
states what he knows to be untrue, and induces another to act 

upon it to his prejudice, a fraud in law is committed. That case 


* See Moens v. Heyworth, 10 Mees. & Welsb. 158. 
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was decided on the authority of Foster v. Charles, and in both 
cases, the party making the representation knew it to be false.” 

The case of Adamson v. Jarvis, 4 Bing. 66, and 12 Moore, 
241, is probably much more relied upon as sustaining the posi- 
tion taken by the plaintiff in the case at bar. ‘That was, as it 
seems to me, a case of a character distinct from that before us. 
It was not a case of a representation made by a vendor to a 
vendee of the quality or character of articles offered for sale, 
but arose upon an employment of the plaintiff by the defendant 
to sell goods for him, thus representing himself as having the — 
right to dispose of the goods, which service the plaintiff duly 
performed and paid over the avails to the defendant, and after- 
ward the true.owner of the goods recovered the value thereof of 
the plaintiff, who thereupon brought his action on the case for 
the damages he had sustained thereby. ‘The action was main- 
tained, and clearly might well be maintained, upon the ground 
prominently put forth by Best, C. J. that ‘*every-man who 
employs another to do an act, which the employer appears to 
have a right to authorize him to do, undertakes to indemnify 
him for all such acts as would be lawful if the employer had the 
authority he pretends to have.”? It was a case of principal and 
agent, and the only question would seem to be, how far the 
employment of an agent to sell, authorizes such agent to recur . 
to his employer for indemnity for damages for acts done by vir- — 
tue of such employment. A further proposition was also stated — 
by the learned judge in the same opinion, to this effect ; that ** he 
who affirms either what he does not know to be true, or knows 
to be false, to another’s prejudice and his own gain, must answer 
in damages ”’: And it is this, which the plaintiff’s counsel sup- 
poses bears upon the present case. 

Humphrys v. Pratt, 2 Dow & Clark, 288, also cited by the 
plaintiff’s counsel, was of a very similar character, bemg an — 
action on the case by a sheriff against a judgment creditor for 
damages sustained by reason of selling goods upon the request 
and affirmation of the defendant that they were the property of 
the judgment debtor, when they were in truth the property of a 
third person, who afterwards recovered the value thereof from 
the plaintiff. 
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The case of Lobdell v. Baker, 1 Met. 193, is also distin- 
guishable from the present, in its general features and circum- 
stances. ‘That case was treated throughout as one where the 
original act complained of was an unlawful and fraudulent act. 
The great question was, whether there must be shown to have 
been a fraudulent purpose in the mind of the defendant when he 
sent the note, with a previous fraudulent indorsement written 
thereon, to market for sale, and when it was purchased by the 
plaintiff. The liability of the defendant in that case arose from 
his having procured the indorsement of one Swan, with the frau- 
dulent intention of putting the note in circulation and giving it a 
false credit. Having done that unlawful act, he made himself 
liable in damages, if he permitted it to go into circulation with- 
out erasing therefrom the name of Swan. The case is not like 
the one before us, and in itself presented an unlawful and frau- 
dulent act as the foundation for charging the defendant. It is 
true, that in the opinion given in that case, the legal propositions 
stated in Adamson v. Jarvis were substantially affirmed. It was 
stated that a person might render himself liable, in an action for 
. damages, to a party prejudiced by a false affirmation, though not 
made with any fraudulent intention ; and the case already cited, 
of Polhill v. Walter, seems to support such a position. But 
it is to be remembered, that in that case the defendant knew he 
was doing an unauthorized and unlawful act, although he did not 
anticipate that any injury would result therefrom to the plaintiff. 
He knew he was making a false representation, and therefore 
made himself chargeable. ‘The other proposition, that ‘‘ when 
a party affirms either that which he knows to be false, or does 
not know to be true, to another’s prejudice and to his own gain, 
he must answer in damages ”’ for the injury occasioned by such 
falsehood, was stated in general terms and referred to as a famil- 
lar principle of law. It was not suggested as any modification of 
the law so often stated in the reported cases, that to maintain an 
action of deceit for a false representation not amounting to a 
warranty, it is necessary to show that it was fraudulently made, 
or that it was effected by an unlawful act. Such fraud will be 


inferred, when the party makes a representation which he knows 
14* 
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to be false, or as to which he has no knowledge or information, 
and no grounds for expressing his belief ; and in such cases the 
party would be held liable for his false representation. So also 
if he positively affirms a fact, as of his own knowledge, and his 
affirmation is false, his representation is deemed fraudulent. 

We are then brought to the inquiry, did the instructions, given 
to the jury by the chief justice, present the case properly to 
them, in matter of law ? 


After a full consideration of the legal principles bearing upon 
the subject, and of the reported cases, the court are of opinion 
that the instructions were sufficiently favorable to the plaintiff. 
‘T'wo propositions were stated by the chief justice, which are to 
be taken together, and which seem to present the whole law 
which the case required to be stated: 1. That a qualified rep- 
resentation, affirming that the schedule was as correct as from 
the nature of the case such a schedule could be, it being made 
while the mill was in operation, and the representation at the 
time it was made being believed to be correct by the party 
making it, though not known to be so, and now shown to be 
incorrect, was not a fraudulent representation for which the de- 
fendant was responsible: 2. That an unqualified affirmation, 
or as of his own knowledge, of the correctness of the schedule, 
made by the defendant, he not knowing whether it was correct, 
with a view to induce the plaintiff to make the purchase, if it 
proved false, was a fraud which would render the defendant liable. 
The first of these propositions properly presented the ques- 
tion to the jury, as to the nature of the representation, and gave 
the defendant the benefit of a qualified affirmation, if such should 
appear to be its true character, and gave the proper effect to 
the fact of his belief of the correctness of the schedule, if he 
could show that he entertained such belief ; while the second 
proposition held the defendant to the strictest responsik dity for 
the truth of an unqualified representation, or one made as of his 
own knowledge ; holding such a representation, if false, to be 
a fraud entitling the plaintiff to recover. 

These propositions were, as we think, properly substituted, 
to the exclusion of the instructions asked for by the plaintiff. 
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Some objections were suggested to the subsequent remarks 
from the judge, accompanying the statement of the two proposi- 
tions above alluded to. It was said that the explanatory re- 
marks seem to assume that the party making a false representa- 
tion should have an interest in the matter, or profit by it, to 
render him chargeable for such representation ; which would be 
at variance with the law on the subject. 

We all understand the law to be, that it is not necessary that 
_ any such interest should exist, in order to charge the party. Nor 
was the contrary doctrine supposed ‘by us to be inferable from 
the remarks made. But however that might be, no objection 
can be taken to the suggestion and application of the principle 
to the case then before the jury, as it was strictly illustrative of 
a fact in the case, and one not controverted ; it being unques- 
tioned by the parties, that the defendant had a direct interest in 
the matter. 

It was more strongly objected, that the tendency of these ex- 
planatory remarks, accompanying the instruction, was to mis- 
lead the jury as to the rule of law, if they were satisfied the 
defendant made an unqualified affirmation, or as of his own 
knowledge, that the schedule was correct, when he had no 
_knowledge whether it was correct or not, and the schedule was 
not in fact correct —that the language of the court was, that in 
such case ‘‘a fraudulent intent may be inferred,’? whereas upon 
proof of the facts stated in the proposition, the jury should have 
been instructed, that a fraudulent intent must be inferred. 

It seems hardly possible that the jury should have been misled 
by the language here used: First, because the general proposition, 
as stated by the judge, declared explicitly that if the representa- 
tion was of the character there described, it was a fraud which 
would render the defendant liable: And secondly, because in 
the concluding explanatory remarks, after stating that in such 
cases a fraudulent intent nfay be inferred, it was added ‘‘ and if 
the plaintiff relies and acts upon it, and receives damage by 
it, it is a deceit for which this action will lie.”” Taking the 
whole instructions together, they are satisfactory to us, and fur- 
nish no sufficient ground for sending this case to another jury. 
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A question was raised at the trial, respecting the competency | 


of the testimony of practical manufacturers, as to their opinions 
whether the errors, complained of in the schedule, could have 
resulted from accident, or must have proceeded from design. 

It is somewhat difficult to mark with precision the extent to 
which testimony of opinion of persons of skill, or experts, is 
admissible. It seems to us, however, that the question before 
the jury, in the present case, was not of the character which 
would render such testimony admissible, and that it was there- 
fore properly rejected ; and upon the ground stated by the pre- 
siding judge ; viz. that the question whether the schedule was in- 
correctly made from accident or design was a conclusion of fact 
to be drawn from all the evidence in the case, and one which 
ought not, under the circumstances in which the case presented 
itself, to be submitted to persons of art or skill to draw conclu- 


sions for the jury. 
Judgment on the verdict. 


PresiDENT, Directors, &c. oF THE AMERICAN Bank 
& others vs. Henry F. Baxer & others. 


\ 


Where the holder of a note which, by the terms thereof, has been due more than six 
years, brings a suit on a sealed instrument in which he and the defendant had 
agreed that payment of the note should be postponed for a certain time, and that 
it should afterwards be paid on certain conditions, the statute of limitations is not 
a bar to such suit. 

A vote of a corporation, which affects the liability of those of its members who aré its 
debtors, cannot be regarded as consented to by them, if they were not present at 
the meeting at which the vote was passed, although they had legal notice of the 
meeting. . 

A. gave notes to several banks for the amounts which he owed them respectively, and 
also gave them collateral security of two classes; the first class consisting of notes 
given for debts due to A., and the second class consisting of notes made, indorsed 
or guarantied by B. for the accommodation of A.: By an indenture, executed by 
A., B. & C., and by said banks, A. assigned all his property, including choses in 
action, to C. in trust to pay said banks: By the terms of the indenture, the banks 
were authorized to use their discretion in collecting said notes of the first class, and 


were to apply the proceeds thereof, when collected, towards the discharge of A.’s_ 


debts to the banks: It was also provided in said indenture, that said notes of the 
second class might remain in the possession of the banks, as collateral security, 
and not be collected until C. should have made a final disposition of the assignea 
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property, and have distributed the proceeds thereof among said banks: The banks, 
with the consent of A. and C., but without the consent of B., made a composition, in 
good faith, with several of the makers of said notes of the first class, so that a bal- 
ance remained due from A. to said banks, after the proceeds of the property assign- 
ed by him had been paid to them; whereas if said notes had been collected in full, 
the banks would have been fully paid. Held, on a bill in equity brought by the 
banks against B., that they had discharged him, to the extent of the sums given 
up by the said composition, from his liability on the notes of the second class. 


_ Tuts was a bill in equity, brought by the American Bank, 
the Atlantic Bank and the City Bank, in which relief was sought 
against the defendants on the stipulations and covenants contain- 
ed in an indenture dated December 16th 1829. ‘The parties 
to this indenture were the Saco Manufacturing Company, of the 
first part; Henry F’. Baker & others, trustees, of the second 
part ; the plaintiffs, and the Globe and Saco Banks, of the 
third part ; and Robert Waterston & others — who had signed, 
accepted, indorsed or guarantied certain paper, mentioned in 
said indenture, for the accommodation of said Saco Manufac- 
turing Company — of the fourth part. 

The facts of the case which was decided by the court, as they 
were submitted upon the plaintiffs’ bill, the defendants’ answers, 
and the report of a master, were these: On the 16th of De- 
cember 1829, the Saco Manufacturing Company, (a corporation 
established by law, in the State of Maine,) were indebted to 
the several plaintifis, and to the Globe Bank and Saco Bank, 
respectively, in large sums which were liquidated on that day, 
and a note given by said company to each of said banks for the 
full amount due to each ; and said company, by the indenture 
abovementioned, assigned to the parties of the second part, (Ba- 
ker & others, ) as trustees, all the real and personal property, notes 
of hand and other choses in action, belonging to said company, 
as security for the payment of the notes so as aforesaid given by 
said company to said banks, with power to said trustees to sell 
the assigned premises and reduce the same to money, in the 
manner prescribed in said indenture, and to appropriate the pro- 
ceeds, after deducting charges, &c. to the payment of said 
notes. 

The said banks at that time respectively held sundry notes 
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and obligations, as collateral security for the payment of the 
sums due to them from said Manufacturing Company; which — 
security was of two classes: One consisted of notes and obli- 
gations, given by the promisors for shares in said company, or 
for debts originally due to the company. These were specified, - 
in the schedules annexed to said indenture, as tle first class. 
The notes and obligations, which constituted the second class in 
said schedules, were notes, &c. made, indorsed or guarantied by 
the parties thereto, (viz. the defendants, Waterston & others, 
parties of the fourth part to said indenture,) for the accommo- 
dation of said company. All the notes, &c. of this second 
class were payable, by the terms thereof, on or before the 15th 
of June 1830; and all the makers, indorsers or guarantors 
thereof, (viz. the said Waterston & others,) were members of 
said Manufacturing Company. ) 

The said indenture contained the following stipulation respect- 
ing said notes, &c. specified in the schedules annexed thereto : 
‘¢ And as to the notes and obligations, held by the said banks 
as collateral security for the debts aforesaid, it is hereby agreed 
by said parties, that the parties of the third part,’”’ (the said 
banks,) ‘‘ may use their discretion in collecting from the promi 
sors the contents of such of the notes of hand, held by them 
respectively as aforesaid, as were given by the said promisors 
thereof for stock or shares in the said manufacturing corporation, 
or for debts originally due to the said corporation, as specified 
in the schedules hereto annexed, or may renew the same, from 
time to time, at their pleasure, and will place the actual pro- 
ceeds, when collected, deducting necessary expenses of collec- 
tion, to the credit of said company, and in diminution of their 
respective debts and demands against the company: But in 
case of renewal, the renewal note is to be held as collateral se- 
curity, in place of the note taken up. And the said banks may 
also use their discretion in collecting from the promisors or in- 
dorsers of any other notes, or the guarantors of any other obli- 
gations held by said banks, in like manner, the amount due by ~ 
said securities, unless the indorsers and guarantors thereof, or 
their assigns, if required, shall respectively consent and agree — 
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as all do, who become parties hereto —that the said paper may 

remain in possession of the bank now holding the same as col- 
lateral security for the said debt of the Saco Manufacturing 
Company ; in which case, the said parties of the third part,” 
(the said banks,) ‘‘ shall and will forbear to collect and recover 
the same, until the said parties of the second part,” (Baker & 
others, trustees,) ‘‘ shall have made a final disposition of said 
property, and paid and distributed the same among the credi- 
tors,” (the said banks,) ‘‘ parties of the third part. Provided, 
however, that the said forbearance shall not exceed the term of 
five years: Provided also, that all the promisors, indorsers and 
guarantors of any security made, indorsed or guarantied for the 
accommodation of said company, and hereby made and declared 
to be collateral to either of the said company’s notes of this 
date, who shall consent to the aforesaid arrangement for for- 
bearance, shall, at the expiration of five years, each be held 
responsible for such proportion only of the amount of such secu- 
rity, as the amount then unpaid of the Saco Company’s note, to 
which said security is collateral, bears to the whole amount of 
said note.” 

The parties of the second part to said indenture, (Baker & 
others,) took possession of the assigned property, reduced it to 
money, and appropriated the money, after deducting their ex- 
penses and charges, to the payment of the several debts due to 
the said banks ; but the payments so made were not sufficient to 
discharge said debts in full, by reason of the compositions, here- 
inafter mentioned, which were made with the debtors of said 
Manufacturing Company, whose notes, &c. to said company 
were specified as the first class, in the schedules annexed to said 
indenture. ‘The plaintiffs therefore claimed of the parties of 
the fourth part to said indenture, (Waterston and others,) the 
balance that should be found due to the plaintiffs upon a just set- 
tlement of the accounts of said trustees, (Baker & others,) who, 
as the plaintiffs alleged in their bill, had retained an unreasona- 
bly large sum, as compensation for their services.* This claim 


* The said trustees, in their answer, set forth their proceedings in the execu- 
tion of their trust, and annexed their accounts thereto, The master reported 
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was made on said defendants solely upon their alleged liability 
as parties to the accommodation paper before mentioned, which 
was specified as the second. class, in the aforesaid schedules. 

At a legal meeting of the Saco Manufacturing Company, held 
at Saco, on the 13th of March 1830, pursuant to previous no- 
tice published in the Boston Courier, and Maine Democrat, and. 
agreeably to a request of a majority of the directors, it was 
voted, that the trustees in said indenture, (Baker & others,) 
‘be authorized to compromise and discharge in full all persons 
indebted to said corporation, upon payment of such portion of 
their demand, as may be judged reasonable by said trustees, and 
to surrender the notes, or other evidences of such debt or debts, 
upon payment of any such portion ; provided, that no such 
compromise or discharge shall be made or be effectual, unless 
agreed to in writing by said trustees: And that the several 
banks, parties to said indenture, be respectively authorized to 
compromise and discharge, without prejudice to their rights to 
claim of the company their whole debt, all persons indebted, or 
liable by indorsement, acceptance or otherwise, to pay said cor- 
poration, on any paper held by said banks, respectively, as col- 
lateral security under said indenture, upon payment of such sum 
as the bank holding such paper may judge reasonable, and sur- 
render such notes, or vacate such indorsement or acceptance, or 
do such other act as may be necessary to discharge such per- 
son ; provided that no such compromise or discharge shall be 
made or be effectual unless assented to in writing by all said 
trustees.” 

The defendants, (Waterston & others,) did not attend said 
meeting of the company, nor is there any evidence that they as- 
sented to said vote, or had any legal notice thereof until after 
the proceedings of said trustees hereinafter next stated. 

After the passing of said vote by said company, the banks — 
that were parties of the third part to said indenture, with the 
written consent of the trustees aforesaid, gave up, on comprom- 


that these accounts, including the trustees’ charges, &c. ought to be allowed in 
full; and the defendants, (Waterston & others,) waived all exceptions to this 
part of the master’s report. 
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ise, portions of various debts due to said company, (which were 
enumerated in the first class of the schedules aforesaid, and were 
held by said banks as collateral security,) to an amount exceed- 
ing the balances which were due to said banks from said com- 
pany on the 20th of June 1840, when the plaintiffs’ bill was 
filed. Said compromises were made in good faith, and on due 
consideration of the circumstances of each case. 

It was agreed by the plaintiffs and the defendants, (Water- 
ston & others,) that if, on the foregoing facts, the court should be 
of opinion that said defendants are liable for the amount of the 
balances due to the plaintiffs, or either of them, the master 
should ascertain the amounts for which said defendants are re- 
spectively liable ; otherwise, that the plaintiffs’ bill, as against 
said defendants, should be dismissed with costs. 

W. J. Hubbard, for the defendants, Waterston & others. 
These defendants sustained to the plaintiffs the relation of sureties 
for the Saco Company, on the notes of the second class, mention- 
ed in the indenture. And the evident intent of the parties to the 
indenture was, that the assigned property and the notes of the first 
class should be applied in satisfaction of the plaintiffs’ debts, be- 
fore the defendants should be called on to contribute. ‘he mere 
fact that the notes of the second class were accommodation 
notes, and known to be such by the holders when they received 
them, places the defendants in the position of sureties, and en- 
titles them to the benefit of the rules of law which protect sure- 
ties. Lazton v. Peat, 2 Campb. 185. The decision in that 
case, though questioned in Fentum v. Pocock, 5 Taunt. 192, 
has been repeatedly recognized. See Adams v. Gregg, 2 
Stark. R. 531. Ez parte Glendinning, 1 Buck’s Bankr. Cas. 
517. Collott v. Haigh, 3 Campb. 281. . The defendants were 
therefore entitled to stand in the place of the plaintiffs, as to all 
securities, funds, liens and equities, which the plaintiffs might 
have had against other persons or property on account of the 
debts of the Saco Company. 1 Story on Eq. §§ 499, 501, 
502. Stevenson v. Austin, 3 Met. 484, 485. 

The plaintiffs, by making compositions with the parties to the 
notes of the first class, without these defendants’ consent, and 
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without any authority conferred by the indenture, have thereby 
discharged the defendants. Mayhew v. Crickett, 2 Swanst. 185. 
Cheesebrough v. Millard, and Stevens v. Cooper, 1 Johns. 
Ch. 414, 480. Hayes v. Ward, 4 Johns. Ch. 130. Boultbee 
v. Stubbs, 18 Ves. 20. Cowper v. Smith, 4 Mees. & Welsb. 
519. Capel v. Butler, 2 Sim. & Stu. 457. Theobald on 
Prin. & Surety, §§ 218, 219. 

The defendants do not deny that a creditor, who executes a 
deed of composition with his principal debtor and part of the 
sureties, may reserve his remedy against the other sureties. 1 
Buck’s Bankr. Cas. 517, 560. Nichols v. Norris, 3 Barn. & 
Adolph. 41, note. 

The statute of limitations is a bar to the plaintiffs’ bill. The 
stipulation in the indenture, as to delay, was merely a consent 
that an extension might be granted on the business paper, and a 
waiver of the discharge of the defendants, which would have 
been the effect of an extension given without their consent. 
The covenant not to sue for five years was not a bar to a suit 
within that time. When the statute once attaches, it continues 
torun. Harvey v. Tobey, 15 Pick. 99. 

Hillard, for the plaintiffs. Admitting that a suit at law on 
the notes would be barred by the statute of limitations, yet this 
sult in equity on the indenture is not barred. Belknap v. Glea- 
son, 11 Connect. 160. Even if the new agreement, which was 
made by indenture, had not been under seal, the statute would 
not avail the defendants. And if this suit had been brought on 
the notes, a court of equity would interfere to prevent the stat- 
ute bar. 2 Story on Eq. § 1521. 

The notes may be regarded as merged in the contract, made 
by indenture, concerning the time and amount of payment. 
Cro. Car. 415, per Croke, J. Banorgee v. Hovey, 5 Mass. 25, 
40, & Rand’s notes. Kimball v. Tucker, 10 Mass. 192. If 
they were not thus merged, yet the plaintiffs may resort to the ~ 
indenture, as an independent agreement. 11 Connect. ubi sup. 
Cotterel v. Hooke, 1 Doug. 97. And toa suit on such agree- 
ment, the statute of limitations is no bar: Clearly not, unless 
by a true construction of the agreement the defendants were not 
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to be held more than six years after the maturity of the notes. 
But the terms of the indenture, and the reasons for making it, 
forbid such a construction. And if the construction were doubt- 
ful, the indenture must be taken most strongly against the guaran- 
tors. Hargreave v. Smee, 6 Bing. 248. 

This is not a case of principal and surety, as is assumed by 
the defendants, but of co-sureties. The parties to all the notes, 
held by the plaintiffs as collateral security, were sureties to the 
plaintiffs for the Saco Company ; and the plaintiffs, if there had 
been no agreement to the contrary,'might have called upon any 
of them for payment at maturity. ‘The plaintiffs were not 
bound, either by the terms of the indenture, or by the principles 
of equity, to apply the proceeds of the notes of the first class, 
when collected, for the relief of the defendants. But such ap- 
plication has, in effect, been made. ‘The compromises were 
made bond fide and judiciously ; and the defendants do not show 
what their defence requires, viz. that they have thereby been 
injured. Perfect v. Musgrave, 6 Price, 111. 

None of the cases cited for the defendants shows that they are 
discharged by the compositions made by the trustees and the 
plaintiffs. Lazton v. Peat, 2 Campb. 185, has been overruled, 
or is at least of doubtful authority, even in England, and has 
never been recognized as law by this court. 1 Barn. & Adolph. 
703, per Lord Tenterden. 10 Barn. & Cres. 584, per Parke, 
J. Harrison v. Courtauld, 3 Barn. & Adolph. 36. Bank of 
Montgomery v. Walker, 9 S. & R. 229; 12 S. & R. 382. 
Carstairs v. Rolleston, 5 Taunt. 551.* 

The defendants may be considered as having assented to the 
compositions, as they were members of the corporation, and had 
legal notice of the meeting at which the same were authorized 
by a corporate vote. 

C. G. Loring, in reply. It is not material, in the present 
case, whether the defendants are to be regarded at law as sure- 
ties to the plaintiffs for the Saco Company, merely on the 
ground taken in the case of Laxton v. Peat. That may be a 


*See Story on Bills, 295, 510, and notes. White v. Hopkins, 3? Watts & 
Serg. 99. 
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doubtful question. It might, perhaps, be sufficient for the de- 
fendants that the doctrine of that case prevails in equity. 1 — 
Buck’s Bankr. Cas. 517. But the defendants further contend 
that the plaintiffs have agreed to consider the defendants as sure- 
ties, and that they are therefore discharged by the compositions 
made by the plaintiffs. ‘Theobald on Prin. & Surety, § 216. 
This agreement is shown by these facts: ‘The indenture stated 
that the notes signed, &c. by the defendants were accommoda- 
tion paper; it provided that they might remain uncollected for 
five years, and until the other notes should be paid ; and that the 
defendants should not be liable at all, except for a balance, if all 
the other notes and property should be insufficient. 

The indenture, by expressly authorizing only a renewal of the 
business paper, impliedly prohibited a composition. Eaxpressio 
unius est exclusio alterius. And the defendants, though they 
were members of the Saco Company, cannot be considered as 
having assented to a composition, by reason of the vote of the 
company at a meeting at which they were not present. 

The statute of limitations is as obligatory in a court of equity 
as in a court of law. 2 Story on Eq. § 1520. Farnam v. 
Brooks, 9 Pick. 2438. 

Wipe, J. The plaintiffs’ claim, as stated in the bill, is 
founded on an indenture, bearing date December 16th 1829, 
between the Saco Manufacturing Company, of the first part, 
Henry F. Baker and others, trustees, of the second part, the 
plaintiff banks, and the Globe and the Saco Banks, of the third 
part, and Robert Waterston and others, who had signed, ac- 
cepted, indorsed, or guarantied certain paper mentioned in the 
schedule annexed to the indenture, for the accommodation of the 
Saco Company, of the fourth part. ‘The claim now to be de- 
termined is that which is made on Robert Waterston and others, 
the parties last named in the indenture. ‘They deny their lia- 
bility and rely on two grounds of defence. The first is, that 
this suit is barred by the statute of limitations: And secondly, 
they contend that they are discharged from all liability to the 
plaintiffs for the balance due to them from the Saco Manufac- 
‘turing Company, because the plaintiffs have given up, by way 
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of composition, certain notes and obligations which they held 
as collateral security for their debts against the said Manufactur 
ing Company, exceeding mm amount the balance now due to them 
from said company ; and that said notes and obligations, by the 
true construction of the indenture, ought to have been applied 
to the payment of the plaintiffs’ demands against said company ; 
and that the defendants, parties of the fourth part to said inden- 
ture, were liable only for the balance which might remain due, 
if any, after such application. 

As to the first ground of defence, we think it very clear that 
the statute of limitations is no bar to the present suit, which is 
founded on the indenture ; and it is quite immaterial whether 
the notes and obligations held by the plaintiffs, as collateral 
security, are barred by the statute or not. These notes and 
obligations were modified, as to the time of payment and the 
amount to be paid, by the indenture ; and thus they may be 
considered as merged in that new contract. It is true also, as 
the plaintiffs’ counsel has argued, that the statute of limitations 
would be no bar to an action on this new contract, although it 
had not been under seal; as no action thereon would have ac- 
crued to the plaintiffs, until after the expiration of five years 
from the date of the contract. This point, however, is imma- 
terial, as the new contract, on which the present suit is founded, 
is by indenture, under the seals of all the parties, so that un 
questionably the statute of limitations is no bar. | 

The only remaining question to be considered is, whether the 
plaintiffs have not discharged the defendants, against whom they 
now seek to enforce their claim, from all legal and equitable 
liability therefor, by giving up, by way of composition with the 
debtors of the Saco Manufacturing Company, certain notes and 
obligations, which they held as collateral security for the pay- 
ment of their demands, and which ought to have been so ap- 
plied —exceeding in amount the balance now claimed. This 
question struck us, at the argument, as being not free from 
doubt. No case precisely in point was then cited, or has been 
since found. ‘The question, therefore, must be decided upon 
the general principles of equity, in relation to the conditional 
and limited liability of sureties. 


~~ 
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It was argued for the defendants, that the notes and obliga- 
tions, given up by the plaintiffs, were first to be applied to the 
reduction of their debts, and that the defendants were liable only 
for the balance which might remain due, if any, after such reduc- 
tion ; and that if those notes and obligations had been collected 
and so applied, no balance would have remained due : That the 
defendants, having become liable as sureties for the said com- 
pany, by indorsing or guarantying their paper for their accom- 
modation, were entitled to the benefit of the notes and obliga- 
tions given up by the plaintiffs to the debtors of said company ; 
and that, as they have been deprived of this benefit without their 
consent, they are, by the principles of equity and of law, dis- 
charged from their liability. On the other hand, it was argued for 
the plaintiffs, that the parties, to whom the notes and obligations 
were given up by the plaintiffs, were sureties of the said company. 
And they denied that the said securities were, by the terms of 
the indenture, or the principles of equity, to be collected and ap- 
plied towards the payment and reduction of the plaintiffs’ debts, 
for the benefit and relief of the defendants ; and if they were to 
be so applied, that they substantially had been: That the com- 
promises of said claims had been made in good faith, and on due 
consideration of the circumstances of each case, and were ben- 
eficial rather than prejudicial to the defendants ; and if they were 
not so, it was incumbent on the defendants to make it appear. — 

We have considered these arguments ; and having examined 
and considered the provisions of the indenture, and the facts of 
the case, so far as they bear on the present question, we are of 
opinion, that by the terms of the contract and the principles of 
equity, the defendants must be considered as discharged from 
their liability. 

In the first place, the parties to whom the plaintiffs surren- 
dered the notes and obligations, which they held as collateral 
security, were not the sureties of the said Manufacturing Com- 
pany. Inno sense can they be considered as being in that rela- 
tion. They were the debtors of the said company, and their 
notes aud obligations were the property of the company, subject 
only to the plaintiffs’ lien. They ought, therefore, to have been 
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collected, if practicable, and applied to the payment and reduc- 
tion of the plaintiffs’ debts, before they had any right to enforce 
their claims against the defendants, who were the mere sureties 
of the said company, having become liable for their accommo- 
dation. By the principles of equity and the express terms of 
the indenture, the plaintiffs were required to ‘‘ place the actual 
proceeds ” of said notes and obligations, ‘‘ when collected — de- 
ducting necessary expenses of collection — to the credit of the 
said company, and in diminution of their respective debts and 
demands against the company.”” And the defendants, as sure- 
ties, were responsible only for the balance which might remain 
due after the said reduction, and after the appropriation of the 
proceeds of the other property of the company, assigned to the 
trustees for the payment of said debts. And by the principles 
of equity, where the creditor has the property of the principal, 
or collateral securities for his debt, the surety is entitled to the 
benefit of them in aid of his own responsibility, although there 
be no express contract to that effect. 1 Story on Eq. 592. 
The principle, as laid down by Theobald, in his treatise on the 
Law of Principal and Surety, § 174, appears to be well found- 
ed, and is sustained by the authorities cited. ‘‘ If the creditor,” 
he says, ‘‘ parts with securities, or any fund which he would be 
entitled to apply in discharge of his debt, the surety becomes 
exonerated, at least to the extent of the value of such securi- 
ties ; because securities, which the creditor is entitled to apply 
in discharge of his debt, he is bound so to apply, or to hold them 
as a trustee, ready to be applied, should the surety desire it.” 
So also, any neglect of the creditor, occasioning the loss of 
securities, to the benefit of which the surety is entitled, will pro 
tanto discharge the surety. Capel v. Butler, 2 Sim. & Stu. 
457. It is true, that if the creditor holds several collateral 
securities for the same debt, he may compound with and dis- 
charge one of the parties liable, without exonerating thereby the 
parties liable on the other collateral securities. So the creditor 
may compound with the principal debtor, reserving his remedies 
on his collateral securities. But these rights of the creditor do 
not exist when the party sought to be charged is a surety ; for the 
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surety is entitled to the benefit of all the securities which the 
principal gives to the creditor ; and of this benefit he cannot be 
deprived by the creditor, without his assent. | 

We are therefore of opinion, that by the principles of equity, 
and the provisions of the indenture, the defendants were entitled 
to the benefit of the securities given up by the plaintiffs, which 
neither they nor the trustees had, by the terms of the denture, 
any right to compromise. 

The plaintiffs’ claim, which they now seek to enforce, is 
founded on the indenture; and it is immaterial what were the 
rights and liabilities of the parties, prior to that contract: By 
its stipulations, the notes and obligations, which the plaintiffs 
held as collateral security against the debtors of the Manufac- 
turing Company, were to be collected unconditionally, and the 
proceeds to be applied in discharge of the plaintiffs’ demands, 
for the exoneration of the defendants. These securities were a 
part of the funds charged with these demands. ‘The defendants 
were not to be responsible until five years after the date of the 
indenture, and then only for the balance which might. remain 
due, after the other securities had been collected, and the pro- 
ceeds applied to the reduction of the plaintiffs’ debts. If 
therefore the securities, which were given up, could have been 
collected, it seems quite clear that the plaintiffs, by compounding 
with the parties responsible, have virtually discharged the de- 
fendants, who were under only a limited and conditional respon- 
sibility. ; 

The plaintiffs’ counsel, however, suggests that the defendants, 
Waterston and others, are bound by the vote of the Manufac- 
turing Company, which authorized the said compromise. But 
we think it clear that they cannot be so bound, unless they as- 
sented thereto, and there is no evidence of such assent ; nor is 
there any evidence that they had legal notice of said vote until 
the compromise was made. 

The plaintiffs’ counsel also denies that these securities could 
have been collected. On the contrary he affirms, that the plain- 
tiffs have, by their compromises with the debtors, obtained and 
credited, in reduction of their claims, all that could be obtained 


MARCH TERM 1842. 177 


American Bank & others v. Baker & others. 


on those securities; that these compromises are prima facie 
beneficial rather than prejudicial to the defendants ; and if not 
SO, it is incumbent on the defendants to prove it ; it being re- 
ported by the master, that these compromises were made in 
good faith. But it is not sufficient for the plaintiffs to prove 
they acted in good faith. ‘They might thus act, on the opinion 
that they were authorized to make the compromises with the 
consent of the Saco Company, without consulting the sureties ; 
or they might think the compromises would be beneficial to the 
sureties. But if they have in fact been prejudicial and not ben- 
eficial, the plaintiffs are clearly responsible, and must account for 
the securities at their nominal or real value. And they are bound 
to prove all the facts and circumstances, in reference to which 
the compromises were made. If these facts and circumstances 
should be proveds and it should thereupon appear: that the de- 
fendants have not been, and cannot be prejudiced by the said 
compromises, then another question would be raised, namely, 
whether the plaintiffs would be bound to account for said secu- 
rities at their nominal or real value. 7 
It isa settled rule in equity, that if the creditor, by a binding 
agreement with the principal debtor, extends the time of pay- 
ment, without the consent or privity of the surety, such an 
agreement will ipso facto discharge the surety, although the 
surety does not thereby sustain any injury, and although he may 
derive an actual benefit from the extension of the time of pay- 
ment. Chit. Con. (5th Amer. ed.) 529. 2 Keen, 644. This 
rule, however, is founded on the consideration, that the exten- 
sion of time is a new contract, to which the surety is not a 
party, and for the performance of which, therefore, he is not 
bound. But this reason does not apply to a case where the 
creditor relinquishes securities, to the benefit of which the surety 
is entitled. In such a case, the surety is not discharged abso- 
lutely, without regard to the value of the securities. He is 
entitled only to be exonerated to the extent of the value of them. 
Whether the value is to be taken at the nominal amount, or is 
to be estimated under all the circumstances of the case, isa 
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question not raised by the facts agreed, and upon which, there- 
fore, we give no opinion. 


Upon the case stated, we are of opinion that the defendants 


are discharged, it being admitted that the securities, given up 
by the plaintiffs, exceed in amount the balance now claimed. 
Bill dismissed as to Waterston and others. 


City or Boston vs. INHABITANTS OF DEDHAM. 


The provision in St. 1793, c. 34, § 2, and Rev. Sts. c. 45, § 1, that a person shall gain 


a settlement in a town by “having an estate, the principal of which shall be set at 
§ 200, or the income at $12, in the valuation of estates, and being assessed for 


the same for the space of five years successively,” applies to personal estate as well _ 


as to real. 

When it is shown, in a suit against a town for the support of a pauper, that his per- 
sonal property was set, in the valuation of the estates of the town, at the sum 
mentioned in St. 1793, c. 34, and Rev. Sts.c. 45, and that he was assessed for the 
same for five successive years, such town cannot avail itself of the objection that 
there was not, in the valuation, any such schedule or description of the property 
as is directed by statute. 


AssumpsiT to recover expenses incurred by the plaintiffs m_ 


support of John B. Derby, a pauper. ‘The only question in the 
case, viz. whether said Derby’s legal settlement was in Dedham, 
was submitted to the court on the following facts agreed : 

‘¢ About the year 1814, said Derby went to reside in Ded- 
ham, being then more than 21 years of age, and a citizen of 
this State, and there dwelt and had his home, for six years next 
ensuing ; and there was set to him, in the valuation of estates, 
for six years, inciuding the year 1815 and five succeeding years, 
as personal property, five hundred dollars ; and he was taxed 


therefor accordingly, for the said six years. In the valuation, 


there was no designation of any items or articles of personal 
property, nor any schedule thereof, by which the kind or char- 
acter of said personal property could be ascertained. 


‘¢ Said Derby also occupied an office in Dedham, and was 4a 
supposed to be the owner of it, for several years, and the same 


was set to him as real estate, in the valuation, and he was taxed 
for it, as follows ; to wit, in the years 1817 and 1818, at two 
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hundred dollars ; in 1819, one hundred and seventy-five dollars , 
and in 1820, one hundred and seventy dollars. . No other real 
estate was set to him, in the valuation, during the said six 
years.” 

It was agreed by the parties, that if said Derby, on the fore- 
going facts, acquired a legal settlement in the town of Dedham, 
judgment should be rendered for the plaintiffs ; otherwise, for 
the defendants. 

J. Pickering, (City Solicitor,) for the plaintiffs. 

Richardson, for the defendants. 

Dewey, J. If the defendants are chargeable with the ex- 
penses incurred in the support and maintenance of John B. 
Derby, they are so by reason of his having acquired a legal 
settlement in Dedham, under the provision in St. 1793, c. 34, 
§ 2, clause 5th, which is in these words: ‘‘ Any person of 
twenty-one years of age, being a citizen of this or any of 
the United States, having an estate, the principal of which shall 
be set at sixty pounds, or the income at three pounds twelve 
shillings, in the valuation of estates made by the assessors, and 
being assessed for the same to State, county, town or dis- 
trict taxes, for the space of five years successively, in the town 
or district where he dwells and has his home, shall thereby 
gain a settlement therein.”’? A similar provision is found in Rev. 
Sts. c. 45, § 1, clause 5th. 

The question, under the facts agreed by the parties, is brought 
to the single point, whether the fact, that there was set to Derby, 
in the valuation of estates made by the assessors of Dedham, for 
the year 1815 and each of the five succeeding years, the sum 
_of five hundred dollars for personal property generally, and with- 
out any schedule indicating the kind of personal property, and 
that a tax was, in each of said years, assessed agreeably to 
said valuation, be sufficient to bring the case within the statute. 
The leading and most prominent objection taken by the defend- 
ants is, that the term ‘‘ estate,’’ as used in the statute cited, 
means exclusively real estate, and that a valuation and assess- 
ment upon personal property do not bring a case within the 
statute. ‘This, in our opinion, is too restricted a definition of 
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the term ‘‘estate.”” The term is of very broad and exten- 
sive application, and clearly comprehends personal as well as 
real estate ; and we think the position assumed in the argument 
for the plaintiffs — that whenever legal enactments are intended 
to apply exclusively to one or the other of these different species - 
of property, the statutes use the proper qualifying words ‘‘ per- 
sonal’? or ‘‘ real” estate, as the case may require—is fully 
sustained. Thus it will be found in Rev. Sts. c. 7, § 4, and in 
other parts of the same chapter, regulating the subject of taxa- 
tion, and distinguishing property into real and personal estate. | 
Rev. Sts. c. 62, § 5, giving every person of full age.and sound 
mind the right to dispose, by his last will and testament, of all 
his personal estate ; c. 61, § 6, regulating advancements ; and 
c. 67, regulating the liabilities of executors and administrators ; 
all furnish instances of the same kind. 

The argument drawn from the language of the constitution of 
Massachusetts, c. 1, §§ 2, 3, prescribing the qualifications of 
voters, is still stronger. ‘T’o entitle one to exercise the right of 
suffrage, a person was required to have either a freehold estate 
within the same town, of the annual income of three pounds, or 
any estate of the value of sixty pounds. Nobody has supposed 
that the right of suffrage, under these provisions of the consti- 
tution, was restricted to the owners of real estate ; and the set- 
tled construction and practice have been to extend the term 
estate, thus used in the constitution, to personal property. And 
we think the same rule applies to the term estate, as used in the 
statutes respecting the settlement of paupers. ‘The principle, 
upon which the law rests, leads to this construction. It is the 
having taxable property, subject to assessment, for five years, 
and being assessed for the same in common with the other prop- 
erty subject to an assessment, and thus sharing in the burden 
of taxation, that raises the liability of the town, thus benefited by — 
the property held by one of its citizens, to furnish his main- 
tenance and support, if he afterwards becomes a pauper. But 
under the construction contended for by the defendants, the 
assessment of a tax for five years upon personal property, 
however large and however beneficial to the town in the way of 
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contribution to the common burden, would not operate to con- 
fer a settlement. We think, therefore, that the word ‘‘ estate,” 
as used in the statute cited, comprehends personal as well as 
real property. 

It was further objected, that there was no schedule or desig- 
nation of the species of personal property borne on the valua- 
tion, as required by the statutes on that subject. But this ob- 
jection cannot prevail; because, for aught that appears, the 
party assessed may have furnished no list of his estate ; or the 
assessors may have had no means of making such schedule, or 
specification ; in which case, the statute only requires the asses- 
sors to make an estimate thereof, which estimate is to be enter 
ed in the valuation. St. 1785, c. 50,§9. Rev. Sts. c. 7, 
§§ 23, 24. 

Judgment for the plaintiffs. 
, y 


Tue Boston anp Sanpwicu Guass Company vs. CITY 
oF Boston. 


Manufacturing corporations are not taxable for their personal property, except for 
their machinery. Such property is to be assessed to the owners of shares in the 
stock of such corporations. 

The poll tax of minors who are in the service of a manufacturing corporation, and 
receiving salaries, cannot legally be assessed to such corporation. 

Payment of taxes to a collector, who has a tax bill and warrant in the form prescribed 
by law, is to be regarded as a compulsory payment; and if such taxes were assess- 
ed without authority, they may be recovered back in an action for money had and 
received, although the party made no protest before payment. 

In a suit to recover back the amount of taxes paid, without protest, on an illegal - 
assessment, the plaintiff is entitled to interest thereon from the time of demanding 
repayment; or from the date of the writ, when no previous demand is made ; but 
when such taxes are paid under protest, the plaintiff is entitled to interest thereon 
from the time of payment. 


INDEBITATUS ASsUMPSIT for money had and received. The 
case was submitted to the court on the following statement of 
facts: ‘‘ The plaintiffs are a body corporate in this Com- 
monwealth, chartered by St. 1825, c. 99, for the purpose of 
manufacturing glass in the city of Boston and the town of Sand- 

VOL. IV. Op 
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wich. But they have, and always have had their manufactory, 4 
and all their machinery, in Sandwich, and a warehouse, forthe 
general transaction of their business, in Boston. | 

‘<Tn the present action, (commenced on the 7th day of March 
1840,) the plaintiffs seek to recover of the defendants $1075, 
under the following circumstances: ‘Taxes have been annually — 
levied by the defendants upon the personal property of the plain- 
tiffs, from the year 1826 to the year 1839, inclusive —with the 
exception of the year 1831 —and have been paid into the treas- 
ury of the defendants. The sums, so levied and paid, amounted 
to $1066. ‘The plaintiffs were also taxed for polls, in 1839 
and the two preceding years, to the amount of $9, which was — 
also paid, as aforesaid, by them. ‘These several poll taxes were 
assessed for the polls of minors then in the service of the plain- — 
tiffs, at their warehouse in Boston, and receiving salaries. ‘The 
plaintiffs were also taxed by the defendants, (in addition to said — 
taxes on personal property and polls,) for their real estate, in 
1836 and the three following years. No State tax was levied 
on the plaintiffs, between 1826 and 1839, except in 1829 and 
1830. In 1839, the plaintiffs paid the taxes, levied on their 
personal property as aforesaid, to the defendants’ collector, — 
without any verbal objection to paying the same ; but they im- 
mediately presented to said collector the following written pro- 
test: ‘ Boston, November 2d, 1839. To Richard D. Harris, 
Esq., treasurer and collector of the county of Suffolk and city 
of Boston. Sir: The undersigned hereby give you notice that — 
they protest against the payment of $141-25, and assessed to — 
them as a tax upon their personal estate, income, &c. for the — 
year 1839, in said city and county, as an illegal tax ; that they 
pay the same under duress and not voluntarily ; and that they — 
shall institute suit to recover back the same. Boston & Sand- — 
wich Glass Company, by Demine Jarves, Agent.’ 

‘¢ This payment and protest were made on the day after said — 
taxes became payable, but before the usual summons, required 
by Jaw in case of the non-payment of taxes, was issued or 
issuable. | : 

‘‘ The taxes of the years preceding 1839 were paid by the — 
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plaintiffs, without making any objection at the time —the plain 
tiffs and defendants supposing them to be rightly assessed — 
upon and after the delivery to the plaintiffs of the usual tax bills, 
so called, issued by the defendants’ collector and treasurer, 
which tax bills stated the amount of the city and county tax on 
the plaintiffs, for polls, real estate, personal estate and income, 
and to which was added a printed statement, which is copied in 
the margin.* 

“Tf, upon the foregoing facts, the plaintiffs are entitled to 
recover the whole or any part of the’ taxes so assessed, and are 
not barred by the statute of limitations, or otherwise, judgment 
is to be rendered’ for such sum as the court shall order. If the 
plaintiffs are not entitled to recover any part of said amount, 

judgment is to be rendered for the defendants for their costs.” 
 Deater & Barrett, for the plaintiffs. 

J. Pickering, (City Solicitor,) for the defendants. 

The opinion of the court was given on the 5th of April 1843. 

Dewey, J. The principal question raised in the present 
case is, whether the plaintiffs, a corporation established by law 
“¢for the purpose of manufacturing glass in the city of Boston 
and the town of Sandwich,” having their manufactory and all 
their machinery in Sandwich, and a warehouse, for the general 
transaction of their business, in Boston, can be legally taxed 
for personal property that they may have on deposit in such 
warehouse, being raw stock, manufactured articles, or other 
personal property held by said corporation, as incident to the 
ordinary course of the business of manufacturing glass. 


*« By a vote of the town, passed 27th May 1811, the taxes must be paid 
within sixty days from the time they are issued. At the expiration of the sixty 
days, the treasurer by law is directed to issue a summons to those who are 
then delinquent, and if the tax is not paid in ten days after such summons, with 
twenty cents for said summons, to issue his warrants to the special collectors, 
who will receive from delinquents, in addition to the tax, the fees allowed by 
law on serving executions, viz.: — four per centum on the first one hundred 
dollars; two per centum on the second one hundred dollars; and one per cen- 
tum on all over two hundred dollars. Interest will also be charged. 

“ Ricnarp D. Harris, Treasurer and Collector. 

“Boston, September 1." 
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The authority for imposing taxes is to be found in the gener- — 
al provision of the constitution of Massachusetts, and such stat- 
utory enactments as the legislature may from time to time adopt,’ 
regulating the subject of taxation, and prescribing the time, 
manner, and place, in which taxes are to be assessed. ‘The 
constitutional provision, found in Part Il. ¢. 1, § 1, art. 4, 
gives authority to the general court ‘‘ to impose and levy pro- 
portional and reasonable assessments, rates and taxes, upon all 
the inhabitants of, and persons resident, and estates lying, within 
the said Commonwealth.” The legislature, in the enactment 
of the various provisions found in Rev. Sts. c. 7, have regulat- 
ed the manner in which taxes are to be assessed, as well State 
taxes, as also county and town taxes: And by the force and 
effect to be given to these enactments, the present question must 
be decided. But in examining it, we are to bear in mind the 
various cases which have arisen at an earlier period, and which 
mark the course of legislation, either as modifying or changing 
subsequently the law, or as sanctioning the practical construc- 
tion applied to it. 

A question very similar to the present arose as early as the 
year 1810, in Salem Iron Factory Co. v. Inhabitants of Dan- 
vers, 10 Mass. 514, in which it was decided that a manufactur-" 
ing corporation was taxable for its real estate in the town where 
it is situate, but was not to be assessed for its personal proper- 
ty used in and about its manufactory — the individual corpora- 
tors being liable to be taxed for their several shares in such 
property ; and that the personal property was to be taxed in 
that form. In Amesbury Woollen and Cotton Manuf. Co. v. 
Inhabitants of Amesbury, 17 Mass. 461, the question arose un- 
der a later tax act, which, as it was contended, had so far 
changed the place for the assessment of such personal property, 
as to authorize and require its assessment in the town where the 
manufactory was situated, without reference to the inhabitancy 
of the owners of the stock. No question was raised as to the 
right to tax the corporation, as such, for the personal estate em- 
ployed in and about the manufactory ; but the sole inquiry seems 
to have been as to the place where such property should be 
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taxed ; as to which, the court held that the tax act of 1814 
had made no change as to the manner of taxing the personal 
property of corporations. Thus the new tax act, and the de- 
cision of the case arising under it, apparently sanctioned ‘he <le- 
cision of this court in the case of Salem Iron Factory Co v. 
Inhabitants of Danvers. 

The provisions of the Rev. Sts. c. 7, under which this as- 
sessment was made, do not seem, in this respect, to militate 
with the earlier tax acts, but, on the contrary, seem designed 
to carry out the same principle, and are indeed, in some of their 
details, very significant as to the intention of the legislature re- 
specting the mode of taxing property held by corporations, and 
requiring the personal property, other than the machmery, to be 
assessed by a tax ‘upon the shares of the individual members of 
such corporations. I refer to § 10, clause 2d, wherein it is en- 
acted, that ‘‘all machinery, employed in any branch of manu- 
factures and belonging to any corporation, shall be assessed to 
such corporation, in the town or other place where such machine- 
ry may be situated or employed; and in assessing the stock- 
holders, for their shares in any manufacturing corporation, there 
shall first be deducted from the value thereof the value of the 
‘machinery and real estate belonging to such corporation.” 

The same principle is adopted in reference to the assessment 
of taxes for erecting and repairing school houses. ‘‘ All. real 
estate and machinery, belonging to manufacturing corporations, 
shall be taxed in the school districts where the same are situat- 
ed and in assessing the shares in such corporation, for the like 
purposes, the value of said machinery and real estate shall oe 
first deducted from the value of such shares.” Rev. Sts. c. 23, 
§ 34. . 

These statute provisions seem clearly to recognize the princi- 
ple, that the stockholders of a manufacturing corporation are to 
be taxed for the corporate property, in the form of a tax upon 
the shares holden by the individual members, except as to so 
much of the corporate property, as is specifically required to be 
taxed to the corporation, and in such case, a proper deduction 
is to be made therefor, from the valuation of the shares. 

om 
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Double taxation, being apparently unjust and unequal, will never 
be presumed to have been within the intention of the legisla- 
ture, unless the language of the statute imposing such tax shall 
be clear and unequivocal. 

By the general provisions of law regulating the assessment of 
taxes, all the real and personal estate of manufacturing corpora- 
tions is liable to taxation. It is not, therefore, a question wheth- 
er the personal property of such a corporation is exempt from 
taxation, but a mere question as to the form and mode in which 
taxes thereon are to be assessed. ‘The whole corporate proper- 
ty might be taxed by an assessment exclusively upon the shares 
of the stockholders; but the real estate and machinery are 
supposed to be more properly the subject of taxation by the 
towns in which the manufactory is situate. ‘The very provi- 
sion, however, for thus taxing the machinery, being a direct and — 
specific authority, given to the towns in which it is used, to tax 
the same by an assessment upon the corporation, carries with it 
a very strong implication, that the personal property of the cor- 
poration, other than the machinery, is not taxable by an assess- 
ment upon the corporation. The statute, which authorizes the 
taxation of the machinery to the corporation, requires a deduc- 
tion of the value of such machinery from the valuation of the 
shares ; and thus double taxation is avoided: but there is no 
similar provision for making a deduction from the value of the 
shares, for any other personal property which is held by, and 
which may be assessed to, the corporation. 

Such being the case, and no direct authority being given 
by statute for taxing the personal estate to the corporation, the 
court are of opinion that personal property, held in the man- 
ner and for the purposes disclosed in the case before us, was 
not legally taxable to the corporation ; but that the same was 
properly taxable by an assessment on the capital stock held in 
shares by the individual stockholders, and which are to be val- 
ued at a sum large enough to include all the personal property 
of the corporation, except its machinery. : 

The St. of 1839, c. 139, was supposed, by the counsel for 
the defendants, to have modified the preéxisting laws ; but upon 
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a critical examination, it does not seem to us to affect the ques- 
tion we have been considering. The object of this statute ap- 
pears to be, to define more clearly the place where certain spe- 
cies of property, liable to be taxed, should be assessed — in- 
tending more fully to carry out the rule of taxing all stock in 
trade, stock employed in the business of manufacturing, or the 
mechanic arts, in the towns where the business’ is carried on, 
but not applying to the mode of taxing property held by corpo- 
rate bodies. 

A question has also arisen in the present case, as to the legal- 
ity of the assessment made upon the plaintiffs for the poll taxes 
of certain minors in their service at their warehouse in Boston, 
and who were compensated for their services by salaries paid 
them by the plaintifis. By Rev. Sts. c. 7, § 1, a poll tax is re- 
quired to be ‘‘ assessed upon every male inhabitant of the Com- 
monwealth between the ages of sixteen and seventy years ;”’ 
and by § 6, ‘‘ all minors, liable to taxation, shall be taxed for 
their polls, in the towns where the parents, masters or guardians, 
who have the control of the persons of such minors, may re- 
side; and if any such minor shall have no parents, master or 
guardian within this State, he shall be personally taxed for his 
poll, as if he were of full age ; and the poll tax of every other 
person under guardianship shall be assessed to his guardian, in 
the town where the guardian is taxed for his own poll.” We 
do not perceive any authority, under this statute, to assess the 
poll taxes of these minors upon the plaintiffs. There is nothing 
in the case stated, which indicates any such relation between 
the plaintiffs and those for whose polls they were taxed, as 
would justify such a taxation. ‘This assessment was therefore 
illegal, and ought not to have been enforced against the plaintiffs. 

The next inquiry is, whether the payment of these taxes by 
the plaintiffs was not so far a voluntary act, as to absolve the 
defendants from all legal liability to refund the amount thus paid. 
The legal principle relied upon, on this point, is this ; that if a 
party, with full knowledge of all the facts of the case, volunta- 
rily pays money in satisfaction or discharge of a demand unjust- 
ly made on him, he cannot afterwards allege such payment to 
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have been made by compulsion, and recover back the money, 
even though he should protest, at the’ time of such payment, 
that he was not legally bound to pay the same. The reason of 
the rule, and its propriety, are quite obvious, when applied to a 
case of payment upon a mere demand of money, unaccompa- 
nied with any power or authority to enforce such demand except 
by a suit at law. In such case, if the party would resist an un- — 
just demand, he must do so at the threshold. ‘The parties 
treat with each other on equal terms, and if litigation is intended 
by the party of whom the money is demanded, it should pre- 
cede payment. If it were not so, the effect would be to leave 
the party, who pays the money, the privilege of selecting his 
own time and convenience for litigation ; delaying it, as the case 
may be, until the evidence, which the other party would have 
relied upon to sustain his claim, may be lost by the lapse of time 
and the various casualties to which human affairs are exposed. 

The rule alluded to, when properly applied, is doubtless a 
salutary one, and is not to be departed from, but in cases resting 
upon a plain and obvious distinction from such as are ordinarily 
and familiarly known as embraced within it. But the rule has 
its exceptions ; and cases are not unfrequent, in which the party 
paying money upon an illegal demand, and knowing it to be such 
when making the payment, has been allowed to recover back the 
money. If there be a controlling necessity in the case, arising 
from the peculiar circumstances under which the money is de- 
manded, the rule does not apply. ‘Thus where money is ex- 
torted by duress of goods, assumpsit will lie for it, as was held 
in the early case of Astley v. Reynolds, 2 Stra. 916, where the 
defendant had in pawn plate of the plaintiff, which he refused to 
deliver without the payment of the money illegally claimed ; and 
it was held to be a payment by compulsion. 

A payment of money illegally claimed by a collector, as ton- 
nage duty or light money, and which the plaintiff paid to obtain 
a clearance of his vessel, was allowed to be recovered back. 
Ripley v. Gelston, 9 Johns. 201. So where money was paid 
to liberate a raft of lumber detained in order to exact an illegal 
toll, it was held to be a compulsory payment. Chase v. Dwi- 
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nal, 7 Greenl. 134. And generally, where money is paid to 
obtain the possession of property which the party, making the 
illegal demand, has under his control, such payment will be con- 
sidered as compulsory. Shaw v. Woodcock, 7 Barn. & Cres. 
73. Morgan v. Palmer, 2 Barn. & Cres. 729. 

Another class of cases, and one to which the present case 
more appropiately belongs, is where the payment of money is 
made upon an illegal demand by one who has authority to levy 
upon the property of the person upon whom such demand is 
made, and by a sale of such property to satisfy and discharge 
such claim ; and where payment is made upon such a demand, 
and to prevent such seizure and sale of property, the payment 
is also compulsory. In most of the cases found in our own 
reports, where an action for money had and received has been’ 
instituted to recover back money paid on an illegal assessment 
of taxes, either no question was raised, or the facts showed the 
payment to have been made under a protest. The question 
seems, however, to have been distinctly presented in the case 
of Amesbury Woollen and Cotton Manuf. Co. v. Inhabitants of 
Amesbury, 17 Mass. 461. This was an action to recover the 
amount of taxes paid by the plaintiffs, from the year 1814 to 
1818, inclusive. ‘The payment for the year 1818 was upon a 
warrant of distress ; but the payment for the previous years had 
been made without protest, or any denial of the defendants’ right — 
to demand the money ; and it was insisted that the payments, for 
the years preceding 1818, were voluntary, and being such, the 
plaintiffs could not recover the money thus paid, although it was 
made to appear that such taxes were illegally demanded. But 
the court held that the voluntary payment of a part of the taxes 
thus assessed did not affect the right of the plaintiffs to recover 
the amount of money paid by them upon an illegal assessment. 
The obvious reason of the rule, though not prominently set forth 
in that case, is clearly stated in the opinion of the court, in the 
case of Preston v. City of Boston, 12 Pick. 7. It arises from 
the power and authority placed in the hands of a collector of 
taxes, by virtue of his warrant, to levy directly upon the prop- 
erty or person of every individual whose name is borne on the 
tax list, in default of payment of the taxes. To use the lan- 
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guage of the court in the case just referred to, ‘“ such warrant is 
in the nature of an execution running against the property and 
person of the party, upon which he has no day in court, no op- 
portunity to plead and offer proof, and have a judicial decision 
of the question of his liability.” Such being the state of the 
case, the payments made to a collector of taxes may be con- 
sidered compulsory, and made under such circumstances as will 
authorize the party paying the money to recover back the same, 
if the tax was illegally assessed. aa 

In addition to the sum thus paid, the party will be entitled to 
recover interest from the date of the writ, or time of demanding 
repayment, in cases where there was no protest, or denial of 
right, at the time of paying such taxes ; and when paid under 
such protest, or denial of liability to pay the same, the interest 
will be added from the time of paying the taxes. 

The plaintiffs are to have judgment for the amount of taxes 
paid by them within six years next before action brought. 


CurisTiAN W. Houm & wife vs. Grorer Low. 


H. devised the income, rents and profits of his estate, to his wife, during the minori- 
ty of his children, provided she should not marry again, and on no other condition 5 
but if she should marry, then his will was that she should have, in lieu of the afore- 
said income, § 100 a year, during her life, to be paid by his executors from the 
income of his estate, provided she should accept the same in lieu of dower: He 
further directed by his will, that as his children should arrive at full age, they should 
each receive, from the income of his estate, § 100 annually, to be paid by his ex- 
ecutors, if said income would, in their opinion, admit thereof without injuring his 
wife and minor children. Then followed this clause in the will: “ It is under- 
stood, that during the time my wife enjoys the whole income of my said estate, she 
support and educate my children out of said income ; and further, that if by inter- 
marriage she shall vacate her claim to the whole of said income, and become enti- 
tled, in lieu thereof, to an annuity of $ 100 for life, then the residue of the income 
of my said estate, during the minority of my children, shall be appropriated to their 
support and,education, as my executors shall direct.” The last devising clause was 
thus: “I further will and order, that upon the death of my wife, and all my child- 
ren or the survivors of them attaining the age of 21 years, or the heirs of such of 
them as may decease, leaving issue, all my estate be divided between my said 
children and their heirs, agreeably to the laws of this Commonwealth respecting 

' the division of the estates of persons dying intestate ’” — with a limitation over to 
the testator’s nephews, if his children, after the death of the widow, should all die 
without issue. - 

The executors appointed by H. declined the trust, and letters of administration were 
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_ granted, with the will annexed: His widow refused to accept the provisions of the 
will, and claimed and took her dower. During her life, the son and daughter of 
H. (his only children, and who were minors when he died,) after they were 21 years 
old, made partition of all the real estate which was not set off to the widow as 
dower, and occupied it in severalty: The son also made a warranty deed to A., of 
a moiety of the reversion of the estate assigned as dower: The son and daughter 
both died, while the widow was alive, and the son left minor children, one of 
whom brought a writ of entry, after the widow’s death, against A.’s grantee, and 
claimed title, under the will of H., to the estate thus conveyed to A. 

Held, that the demandant was entitled to recover ; that an estate for years was given 
to the widow, which never took effect, because she refused to take it, and claimed 
her dower ; that the will gave to the children neither a vested nor a contingent 
remainder ; but that, on the death of the widow, the whole estate first vested in 
the grandchildren, who took it by way of executory devise. 


Writ of entry to recover one undivided fourth part of a 
parcel of land in Hanover Street, Boston. The demandants 
declared on their own seizin in right of Sarah Holm, wife of 
said Christian W., and a disseizin by the tenant. The title 
claimed for the wife was that of a devisee under the will of 
' William C. Hookway, who, in 1813, died seized of the de- 
manded premises, and of other real estate. Said will, after 
directing payment of the testator’s debts, &c. contained this 
clause: ‘‘ And as to the rest and residue of my estate, I dis- 
pose of the same as follows ; viz. to my wife, Lydia Hookway, 
I give and bequeath all my household furniture, and the income, 
rents and profits of all my other estate, whether real, personal 
or mixed, during the minority of my children, provided she 
continues single and my widow, and does not.marry again ; and 
on no other condition: But if she shall again marry, then, in 
lieu of the income of my estate bequeathed as aforesaid, she 
shall have, and I do hereby order my executors to pay her an- 
nually, from the income of my said estate, the sum of $100, 
during her natural life ; provided also, that she shall and does 
accept the same in lieu of all dower in my said estate. And 1] 
do further will and order, that as my children arrive to lawful 
age, or become twenty-one years of age, they each receive from 
the income of my estate aforesaid the sum of $100 annually, 
to be paid to them by my executors hereinafter named, if the 
said income of my estate will admit thereof without injuring my 
wife or such children as may yet be minors; which I leave te 
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be judged of and determined at the discretion of my executors 
aforesaid. 

‘< Tt is to be understood, that during the time my wife enjoys 
the whole income of my said estate, she support and educate 
my children out of said income ; and further, that if by inter- 
marriage she shall vacate her claim to the whole of said mcome, 
and become entitled, in lieu thereof, to an annuity of $100 for 
life, as hereinbefore provided, then the residue of the income 
of my said estate, during the minority of my children, shall be 
appropriated to their support and education, as my executors 
shall direct. 

‘¢ And I do further will and order, that upon the death of my 
wife, and all my children or the survivors of them attaining the 
age of twenty-one years, or the heirs of such of them as may 
decease, leaving issue, all my said estate be divided between 
my said children and their heirs, agreeably to the laws of this 
Commonwealth respecting the division of the estates of persons 
dying intestate. And I do further will and order, that if, after 
the death of my wife, my children shall die without issue, then 
all my estate of every description, real, personal and mixed, 
shall descend to and be equally divided between my nephews, 
viz. John C. Ashley, the son of my sister Sarah Frothingham, 
and William Collins Hookway Downing, the son of my sister 
Ann Downing, to hold the same to them and their heirs and 
assigns forever.”’ 7 

The aforesaid will was duly proved and allowed, on the 18th 
of October 1813. The executors therein named declined the 
trust, and letters of administration, with the will annexed, were 
duly issued. Lydia Hookway, wife of said testator, survived 
her husband, and remained unmarried during the remainder of 
her life. ‘T'wo minor children of the testator also survived him, 
and were his sole heirs at law ; viz. William C. Hookway and 
Eliza C. Hookway, afterwards wife of Joel Holden. Lydia, 
the widow, on the 22d of November 1813, filed in the probate 
court a claim of dower in her husband’s real estate, and re- 
nounced the legacies given her by his will ; and on the 13th of 
December next following, the premises, of which the demand 
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ants claim one fourth in this suit, were assigned to her as her 
dower, which she accepted, and occupied the same during her 
life. 

On the 25th of November 1818, the children of said testator, 
viz. William C. Hookway, and Eliza C. Holden and her hus- 


_ band, Joel Holden, by deed of partition, divided all the real 


estate of the testator, except that which was set off to the widow 
as her dower. William C., the testator’s son, conveyed all his 
interest in one undivided half of the land, which was set off as 
dower, and of which one fourth is demanded in this suit, to Eli 
Taylor, by deed of warranty, dated January 16th 1822; and 
said Taylor conveyed the same to said Low, the tenant, by 
deed dated October 24th 1826. Said deed to Taylor was 
made while the testator’s widow was alive, but after his said 
two children, William C. and Eliza C. had reached the age of 
twenty-one years. Said William C., the son of the testator, 
died in 1830, and his only issue, living at his death, were two 
children, of whom the demandant, Sarah Holm, is one. Said 
Eliza C. Holden, the daughter of the testator, died in 1831, 
leaving issue now living. Lydia Hookway, widow of the tes- 
tator, died in 1837. 

The personal property of said testator was inventoried at 
$ 164-60, and his real estate at $5070. On the 23d of April 


1835, the administrator, of said Eliza C. Holden, who was also 


the administrator, with the will annexed, of the éstate of said 
testator, sold a part of the estate conveyed to Mrs. Holden by 
the aforementioned deed of partition, under a license from the 
probate court. 

It was agreed by the parties, that judgment should be ren- 
dered for the demandants, or for the tenant, according to the 
opinion of the court on the foregoing facts. 

Fletcher § Sewall, for the demandants. It was the intention 
of the testator to give the estate to such of his children as should 


_ be alive at the death of his wife, upon their attaining majority, 


and to the issue, if any, of his children then deceased. This 
Was a contingent estate, as the persons who were to take could 


_ not be ascertained until the wife’s death. Fearne, (7th ed.) 8. 
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2 Preston’s Abstracts, 111. Ellis v. Essex M. Bridge, 2 Pick. 
243. Bowers v. Porter, 4 Pick. 198. White v. Woodberry, 
9 Pick. 136. Olney v. Hull, 21 Pick. 311. 

The widow, by the will, had an estate during the minority of 
the children, terminable on her marriage, and on condition that 
she should take it in lieu of dower. It was an estate for years, 
and not a vested freehold. Nor was a vested freehold given to 
the executors. If they took any estate in the land, it was a 
contingent one, because the estate given to the widow might 
cease before their estate could commence. Fearne, 3. See 
also Manning’s case, 8 Co. 95. Bamfield v. Popham, 1 P. W. 
54. Kenrick v. Lord Beauclerck, 3 Bos. & Pul. 175. Col- 
more v. Tyndall, 2 Younge & Jerv. 605. Her estate might — 
cease by her death, before the children came of age, or might — 
be defeated (as it was) by her refusing to accept it in lieu of 
dower. ‘There was, therefore, no estate in the widow which 
would support a contingent freehold remainder to the executors ; 
a vested freehold being required for the support of such a 
remainder. Fearne, 281. 4 Kent Com. (3d ed.) 236. If 
then the executors took a freehold by the will, it was as an 
executory devise, which does not require a vested freehold to 
support it. Fearne, 386, 418. The estate, limited over upon 
the death of the widow, must, for the same reason, be an ex- 
ecutory devise ; there being, by the will, no vested freehold to 
support it. Fearne, 281, 503. a 

The executors took by way of executory devise, by neces- 
sary implication. ‘They could not pay the children’s annuities, 
unless they had the income ; and a devise of the income passes — 
the estate. Reed v. Reed, 9 Mass. 372. Walker v. Whiting, 
23 Pick. 313. 

The widow’s rejection of the provision for her in the will, 
which was made during the minority of the children, and before — 
any estate could vest in the executors, did not defeat the subse- 
quent limitations, which were then executory devises. 

Greenleaf § Whiting, for the tenant. The will may be 
considered as defeated and rendered void by the refusal of — 
the widow to accept the devise made to her and by taking 
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her dower, and by the refusal of the executors to accept 


their trusts ; because not a single provision of the will could 


afterwards take effect conformably to the intentions of the 
testator. Those intentions would be most nearly reached and 
effected by the statute of descents and distributions. And so’ 
have all persons who, at his decease, had or could have any 
interest in the matter, ever since regarded and treated it. 

But if this view of the case is not adopted, and the will is to 


be applied to the state of facts for which it has made no pro- 


vision, then the tenant submits the following views as to its 
construction : 

A will is never to be understood to create a contingent inter- 
est, unless such appears clearly to have been the testator’s inten- 
tion. Doe v. Marcy, 12 East, 604. Bowers v. Porter, 4 Pick. 
211. Nor will a devise over ever be taken to be an execu- 
tory devise, if it can take effect as a remainder, either vested 
or contingent. Tenny v. Agar, 12 East, 261. Haines v. Wit- 
mer, 2 Yeates, 408. Wilkes v. Lion, 2 Cow. 334. Fearne, 
(3d Amer. ed.) 386. Where estates pass by devise, the de- 
vise is construed, if possible, 1st, as a vested interest ; but if 
that is impossible, then 2d, as a contingent remainder: And 
vwhece no other construction is admissible, then 3d, as an ex- 
ecutory devise. 

I. The tenant submits that the estate was devised to the wife 
for life. . It was given to her during widowhood ; which, being 
tempus indeterminatum, is an estate for life. Co. Lit. 42a. It 
was defeasible, Ist, by marriage ; 2d, by the arrival of either of 


the children at full age: But as neither of these events might 


happen, it was still an estate for life. It was also on condition 
of her supporting and educating the children. Crickmere v. 
Paterson, Cro. Eliz. 146. Boraston’s case, 3 Co. 19, 21. 
Wheeler v. Walker, 2 Connect. 196. If this were all, there 
would be nothing to prevent the vesting of the remainder in the 
children, or rather a descent, (for such it is) to them, as heirs at 
law, subject to the widow’s life estate. The testator’s meaning 
was, that she should have the estate for life, and that they should 
wave the rest of it. Olney v. Hull, 21 Pick. 314. Doe v. 
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Mazxcy, 12 East, 604. Had the widow died immediately after — 


the testator, the children would have been instantly entitled to 


take, either at law, or as cestuis que trust. ‘The words, ‘‘ upon | 


the death of my wife,’’ in a will, mean ‘‘ upon the determination 
‘of her estate in the premises.’? ‘The intent of the testator was, 
first, to provide for his wife ; secondly, for his children ; and that 
they should take the estate whenever it should cease to be appli- 
cable to her use. If such was not his intent, then this absurdity 
follows, that if she had married, and lived to extreme age, yet 
the children could receive only $100 per annum, until her 
death, however large the income might be. | 

The ultimate devise to children and their heirs, (1. e. their 


issue, 2 Pick. 243,) relates only to the time of division, merely 


directing that when they should all be of age, and not till then, 
the estate should be divided. It is not an executory devise to 
grandchildren, if all his children are not living and of age at their 
mother’s decease : For, Ist, the children, being heirs, are not 
to be disinherited without express words; and 2d, there are 
neither express words, nor necessary implication, to that effect. 
The testator does not say, to children then living. If his words 
be taken literally, all the ‘‘ heirs’ must be of age, before they can 
take any estate ; and so, none might ever take. ‘T’o avoid this, 
the words should be transposed thus: ‘* And I do further will 
and order, that upon the death of my wife, and [upon] all my 
children or the survivors of them attaining the age of 21 years, 


all my said estate be divided between my said children or the — 


heirs [issue] of such of them as may decease leaving issue, &c. 


according to the laws of this Commonwealth,” &c. There are 


authorities which warrant such a transposition. 1 Jarman on 
Wills, 437, 441. Marshall v. Hopkins, 15 East, 309. Doe 
v. Gallini, 5 Barn. & Adolph. 621. The same result follows, 
though no transposition be made, by construing the words of 
apparent limitation or contingency, as merely marking the time 
when the devise shall take effect in possession—the interest 
vesting instanter. Blamire v. Geldart, 16 Ves. 314. 1 Jar- 
man on Wills, 735 —739, 744. 

II. Upon the determination of the wife’s life estate, by her 
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marriage, or by the oldest child’s coming of age, the legal estate 
was, by the will, to pass to the executors, by implication, in 
trust ; the purposes of the trust being, Ist, to pay such child 
$100 a year, out of the income, if, in their judgment, it would 
admit thereof ; 2d, to pay the widow $100 a year ; 3d, to sup- 
port and educate the children under age ; and 4th, to surrender 
the possession to the children on the majority of the youngest — 
unless it should be held that the trust must continue during 
the life of the widow, in order to pay her annuity. To all 
which, it was indispensably necessary that the executors should 
have the income ; and a devise of the income is a devise of the 
estate itself. 2 Saund. 11, note (17). Trent v. Hanning, 
7 East, 99. Doe v. Willan, 2 Barn. & Ald. 84. 18 Amer. 
Jurist, 6-8, and cases cited to this point by the demandants’ 
counsel. See other cases of devises in trust, by implication, by 
devise of rents, &c. Cruise’s Digest, Tit. 12, c. 1, §§ 17, 18.. 
Fletcher on Estates of Trustees, 4, 5. 5 Mod. 64, per Roke- 
by, J. Mo. 754, per Popham, J. The estate thus devised in 
trust, being of uncertain duration, was an estate of freehold for 
life. But there was nothing, in this trust to the executors, in- 
consistent with the vesting of the remainder in the children (or 
its descent to them) subject to the trusts. Doe v. Lea, 3'T. R. 
41. Steel v. Cook, 1 Met. 281. 

It is therefore submitted, that the two phitlte ‘of the testator 
took a vested remainder in fee. 

III. But if it was not a vested remainder, it was a contin- 
gent one, viz. to children living at the wife’s decease ; and being 
sO, it was defeated by the destruction of the particular estates. 
Ist. The wife’s particular estate was destroyed by her express 
waiver and refusal to take it; any act of dissent being sufficient 
for this purpose. Shep. Touch. (by Preston) 285. 3 Barn. 
& Ald. 38, per Holroyd, J. Wells v. Prince, 9 Mass. 508. 
2d. The trust estate to the executors was also refused by them, 
expressly, and by the administrator with the will annexed, impli- 
edly, by his suffering the children to enter and divide ; by selling 
past of the estate in fee, under license of court, as the separate 


estate of the female demandant’s aunt, and by never acting as 
f 
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trustee. But, even if the trusts had been accepted, yet if they 
were not for life, they ceased on the coming of age of the chil- 
dren, who then took by descent, subject to the mother’s annuity. 
Cruise’s Digest, Tit. 38, c. 8, §§ 1-14. 

IV. But if it was an executory devise, yet the inheritance in 
the mean time descended on the heirs, who held it, subject only 
to the widow’s dower, in trust for the devisees. Rogers v. Ross, 
4 Johns. Ch. 388. 1 Preston on Estates, 241, 242. The 
estate was held, and treated by all parties, as an estate by de- 
scent ; the will being considered as entirely defeated. One of 
the heirs, being thus in possession, as by descent, sold the de- 
manded premises to the tenant, who was an innocent purchaser, 
bond fide, for a valuable consideration, without notice. He is 
therefore entitled to hold the premises discharged of the trust 5 
and the demandants’ remedy, if any, is against the estate of the 
heir — who is their father. Besides; if the female demandant 
takes the estate, she takes by descent; it being the same estate 
which the law of descents would give her. 2 Bl. Com. 242. 
And she takes, too, by descent from her father ; in which case, 
the estate would be assets in her hands to satisfy the tenant’s 
claim on the covenants in her father’s deed. ‘To avoid this cir- — 
cuity of action, the law will not permit her to recover in this 
suit. 

Fletcher, in reply. If the estate given by the will, after the 
widow’s death, was an executory devise, as we insist that it has 
been shown to have been ; then no act, neglect or misapprehen- 
sion of right, by her, or the executors, or the children, could 
defeat it. The will must be carried into effect, however greatly — 
the administrator with the will annexed may have erred in con- 
struing it. | 

The widow could not take a life estate under the will, be- 
cause the income was expressly given to her, only ‘‘ during the 
minority ”’ of the children, which is necessarily an estate for 
years, and not a freehold; though like any other estate for — 
years, it was not impossible, at its inception, that it might con- — 
tinue during the life of the party. e 

The opinion of the court was given, March 13th 1843 
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Wipe, J. This case depends on the construction of the 
last will of William C. Hookway, which is not very clearly ex- 
pressed. The intention of the testator, however, we think may 
be ascertained with reasonable certainty. In the first place, he 
gives and bequeaths to his wife, Lydia, the income, rents and 
profits of all his estate, real and personal, during the minority 
of his children, provided she should continue his widow ; and in 
case of her marriage again, his executors are directed to pay 
her annually, from the income of his estate, the sum of $ 100 
during her natural life. And the executors are further directed 
to pay to each of his children, as they arrive to the age of twen- 
ty-one years, the like sum of ¢ 100, if the income of his estate 
should admit thereof without injuring his wife or such children 
as might be minors ; which he left to be judged of and deter- 
mined at the discretion of his executors. And he further di- 
rects, that while his wife should enjoy the whole income of his 
estate, she should support and educate his children out of that 
income ; and if by intermarriage she should vacate her claim to 
the whole of said income, that then the residue of said income 
should be appropriated, during the minority of his children, to 
their support and education, as his executors should direct. 

Then follows the clause under. which each party claims title 
to the demanded premises: ‘‘ And I do further will and order, 
that upon the death of my wife, and all my children or the survi- 
vors of them attaining the age of twenty-one years, or the heirs 
of such of them as may decease, leaving issue, all my said es- 
tate be divided between my said children and their heirs, agree- 
ably to the laws of this Commonwealth respecting the division 
of the estates of persons dying intestate.”’ 

By this clause, the demandants’- counsel contend that the 
estate was devised to such of the testator’s children as should 
be living at the death of his wife, upon their attaining the age of 
twenty-one years, and to the issue of such of them as should 
have deceased, leaving issue ; and that this was a contingent es- 
tate, which could not vest until the death of the testator’s 
widow. 

On the other hand, the tenant’s counsel insist that a life es- 
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tate was given to the testator’s widow, and a vested remainder 
to his children: That this remainder vested in interest on the 
death of the testator, although it did not vest in possession until 
the death of the widow. If the will can be so construed, then 
undoubtedly the conveyance of William C. Hookway, son of 
the testator, and father of Sarah, the demandant, of his share of 
the remainder to 'T'aylor, from whom the tenant derives his title, 
was a valid conveyance, according to the doctrine laid down 
in Whitney v. Whitney, 14 Mass. 88, and the authorities there 
cite 

But we are of opinion that the will cannot be so construed. 
It is argued, that the estate was given to the wife during her 
widowhood ; which, being tempus indeterminatum, is an estate 
for life. This however is not the language nor the meaning of 
the will. The income of the estate is given to the wife, in ex- 
press terms, during the minority of the children ; and the exec- 
utors are to pay to each of them, as they arrive at the age of 


twenty-one years, the sum of $100, out of the mcome. So 


that we think it manifest, whatever doubts there may be as to 
other parts of the will, that the estate devised to the wife was an 
estate for years, which never took effect ; she having refused to 
take it, and having claimed her dower in the real estate. And if 
she had not so refused, she would not have been entitled to the 
income after the children should arrive at the age of twenty-one 
years ; for then the executors were to have the control of the 
income to pay the annuities given to the children, if the income 
would admit thereof without injuring the widow and such chil- 
dren as might be minors ; of which the executors were to judge 
according to their discretion. The executors then took the es- 
tate by implication, and of’ necessity, in order to enable them to 
execute the will. | 

We are also of opinion, that whether the widow took an estate 
for years, or an estate for life, the remainder to the children did 
not vest in them on the death of the testator. ‘The rule laid 
down by Fearne, on this abstruse branch of the law, is applica- 
ble to the present case, and is supported by other authorities. 
*¢ Wherever,”’ he says, ** the preceding estate is limited so as 
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to determine on an event which certainly must happen ; and the 
remainder is so limited to a person in esse, and ascertained, that 
the preceding estate may, by any means, determine before the 
expiration of the estate limited in remainder ; such remainder 
is vested. On the contrary, wherever the preceding estate is 
limited to a person not in esse, or not ascertained ; then the re- 
mainder is contingent.’? Fearne, (7th ed.) 217. 

Thus if an estate be limited to two for life, remainder to the 
survivor of them in fee, the remainder is contingent, for it is un- 
certain who will be the survivor. Fearne, 9. Biggot v. Smyth, 
Cro. Car. 102. The case of Olney v. Hull, 21 Pick. 311, 
was decided on this principle. In that case, the devise was to 
the testator’s wife as long as she remained his widow ; and 
should his wife die or marry, then the land to be divided equally 
among his surviving sons. And it was held that the remainder, 
given to the sons, was contingent until the marriage or death of 
his widow. “The same principle applies, we think, in the pres- 
erit case. The remainder is not given to the children generally, 
_ but to the survivors of them, living at the death of the testator’s 
wife, on their arrival at the age of twenty-one years, and the is- 
sue of such as had before died ; and if all his children should 
die without issue, then the estate was to be divided between the 
testator’s two nephews named in the will. ‘The persons, there- 
fore, who were to take the remainder, were not ascertained, 
and could not be, until the death of the widow ; and the re- 
mainder, according to the well established principle of law laid 
down by Fearne, was contingent, and could not vest in interest 
or, possession, before that event. 

It was suggested by the tenant’s counsel, that the testator’s 


- children might take a reversion, as heirs at law. But this can- 


not be admitted, as there was a devise over to the testator’s 
nephews. Nor could the widow and children repudiate and re- 
nounce the will, to the prejudice of the grandchildren, or neph- 
ews, unless the devise to them was a contingent remainder, and 
that was defeated and destroyed by the failure or destruction of 
the particular estate. 

We are then to consider whether the devise to the children 
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surviving the widow was a contingent remainder ; and if so, 
whether it was destroyed by the failure of the particular estate 
on which it depended. 

It was contended that an estate of freehold vested in the ex- 
ecutors, by implication. But the implied devise to them could 
not take effect as a contingent remainder, because there was no 
estate of freehold to support it. And it could not take effect 
as a vested remainder, because the estate limited to the widow 
might cease by her death, or by her refusing to relinquish her 
right of dower, before the children came of age, when the im- 
plied devise to the executors was to have commenced. This im- 
plied devise, therefore, by the rules of law, could take effect 
only as an executory devise. Fearne, 3. 

But it has been argued that the implied devise to the execu- 
tors vested in them when the children came of age; and that 
thus vesting, it would change the subsequent limitation, upon 
the death of the widow, from an executory devise to a contin- 
gent remainder ; and that this contingent remainder would be 


defeated by the destruction of the vested freehold estate on 


which it depended. We are, however, of opinion, that if such 
a freehold estate would ‘have vested in the executors, it was not 
defeated by the executor’s refusal to accept the trust ; for the 
same estate would have vested in the administrator with the will 
annexed: So that nothing appears in the case to show that if 
any such estate ever vested, it has been defeated by any act of 
the executors, or of the administrator with the will annexed. 
But we think that no estate ever vested in the executors ; for 
they renounced their trust, as is admitted, before either of the 
children came of full age ; and the widow never married. And 
as to the land assigned to the widow as her dower, which in- 
cludes the demanded premises, no estate ever did or could vest 
in the administrator with the will annexed, for he was never en- 
titled to the income ; nor would the executors have been so en- 
titled, if they had accepted the trust. So that the ground of an 
implied devise, as to this part of the estate, was removed be- 
fore it could by possibility vest in possession. ‘Te implied 
devise to the executors, and the subsequent limitations, were 
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executory devises in their creation, and no event has since 
taken place by which any or either of them became contingent 
remainders. But if it were otherwise, it would not avail the 
tenant, as nothing appears to show that the implied devise to the 
executors has ever been defeated. 

The result is, that no estate ever vested in Hookway, the son, 
either in possession or in interest; but the whole estate first 
vested, on the death ‘of the widow, in the testator’s grandchil- 
dren, of whom the demandant, Sarah Holm, is one. 

Judgment for the demandants. 


Ross W. Woop & others vs. Joun H. Cort. 


Where an action is brought against a defendant on two notes indorsed by him, and the 
case is submitted to the court, who give an opinion in favor of the plaintiff on both 
notes, but afterwards permit him to withdraw one of them, and then render judg- 
ment in his favor for the amount of the other note only; he is not thereby preclud- 
ed from maintaining a subsequent action against the defendant on the note that was 
thus withdrawn. . 

In the absence of proof to the contrary, the legal presumption is, that in every State 
in the Union, three days’ grace is allowed by law on bills of exchange and prom- 
issory notes. 

A note was made to C., dated at Buffalo, payable at a bank in Cleveland, Ohio, and 
by C. indorsed: Payment of the note was demanded at said bank, at maturity, by 
a notary public, who, upon being informed that C. resided in Buffalo, seasonably 
put into the post office a notice of non-payment, directed to him at that place. 
Held, that the notice was sufficient to charge C. on his indorsement. 

Where a suit is brought in this State on a note payable, on a day certain, in another 
State, without interest, the plaintiff is entitled, in the absence of evidence as to 
the legal rate of interest in that State, to compute interest, by way of damages fae. 
non-payment, at the legal rate of interest in this State. 


AssumpsiT by the indorsees against the indorser of this prom- 
issory note: ‘‘ Buffalo, 21st Sept. 1836. Six months after 
date, I promise to pay John H. Corl, or order, two hundred and 
seventy-two #%, dollars, at the Commercial Bank of Lake Erie in 
Cleveland, Ohio, for value received. William B. Bennet.”’ 

At the trial before Putnam, J. the signature of the maker 
and the indorsement by the defendant were admitted. The 
plaintiffs introduced the deposition of Freeman P. Handy, a 
notary public in Ohio, in which he deposed that he, on the 24th 
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of March 1837, presented said note at the bank in Cleveland, 
where it was made payable, and there demanded payment there- 
of, which was refused —the teller of said bank replying that 
there were no funds to satisfy said note: ‘That said note was 
duly protested by said Handy, on the same 24th of March, at 
said bank, and that he gave notice to the indorser, (the defend- 
ant,) by putting into the post office at Cleveland, on the evening 
of the same day, a letter addressed to the’ defendant at Buffalo, 
New York, informing him that said note (describing it) had been 
protested for non-payment, and that the holders looked to him 
for payment of the same: ‘That said notice was put into said 
post office in season for it to go by the first mail which left 
Cleveland for Buffalo after said note was presented at said bank 
for payment: . That said notice was sent to the defendant by 
order of the bank from which it was received for collection ; 
and that said notary was informed that the defendant resided at 
said Buffalo. , 

The defendant then gave in evidence a copy of a record of 
a certain judgment recovered by the plaintiffs against the de- 
fendant in the court of common pleas in Cuyahoga county, 
Ohio ; and he thereupon contended that the note now in suit 
had already been once the subject of an action, and that the 
plaintiffs, by said judgment, were precluded from maintainmg 
the present suit. (See the statement, as to this record, in the 
opinion of the court, post, 205.) 

The defendant also contended that he was not liable ; : firéé, be- 
cause the note was not duly presented for payment at maturity ; 
there being no evidence of any law or usage in Ohio, as to al- 
lowance of days of grace: Secondly, because the evidence 
did not show that the notice of non-payment was sent to the 
residence of the defendant ; the burden of proof, as to this fact, 
being on the plaintiffs. 

The judge ruled in favor of the plaintiffs on these matters of 
defence, and directed the jury, in the absence of any proof as 
to the rate of interest in Ohio, to compute it at six per cent. per 
annum, by way of damages for non-payment of the note. The 
jury returned a verdict for the plaintiffs for the amount of the 
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note, and interest at six per cent. from the day it was payable. 
The defendant moved for a new trial on account of said rulings 
and instruction. 

B. Rand, for the defendant. 

B. Sumner, for the plaintiffs. 

Suaw, C. J. Assumpsit against the defendant, as indorser 
of a promissory note, made, indorsed and negotiated in the 


State of Ohio. 


The first ground of defence is, that this note was once put in 


suit in the State of Ohio, and that judgment was recovered in 


that. action. It is true that judgment was recovered by the 
plaintiffs, but not on this note. It appears by the record, that 
the suit was commenced on this and one other note ; that it was 
referred to the court to decide without the intervention of a 
jury ; that the court expressed an opinion in favor of the plain- 
tiffs on both notes ; but that on motion the plaintiff was allowed 
to withdraw the note now. in suit here, and that judgment was in 
fact taken for the amount of the other note only. This was 
equivalent to a discontinuance, by leave of court, as to this 
note, and such discontinuance is clearly no bar to another suit 
for the same cause of action. 

Another ground of defence was, that it does not appear that 
by the law of Ohio three days of grace are allowed, and there- 
fore it is not shown that. demand on the third day was right. 
But we consider it well settled, that by the general law mer- 
chant, which is part of the common law, as prevailing through- 
out the United States, in the absence of all proof of particular 
contract or special custom, three days of grace are allowed on 
bills of exchange and promissory notes; and when it is relied 
upon that by special custom no grace is allowed, or any other 
term of grace than three days, it is an exception to the general 
rule, and the proof lies on the party taking it. Bussard v. Lev- 
ering and Lindenberger v. Beall, 6 Wheat. 102, 104. Renner 
v. Bank of Columbia,.9 Wheat. 581. Mills v. U. S.-Bank, 
11 Wheat. 431.* 


“It appears in the Ohio Reports, that three days’ grace is allowed by law, in 
that State, on promissory notes and bills of exchange. Remington v. Harring- 
ton, 8 Ham. 507. M‘Murchey v. Robinson, Wilcox, 496. 

VOL. IV. 18 
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It was further contended that due notice was not given to the 
defendant, by a letter addressed to him at Buffalo, without 
proof that he lived there, or proof of due diligence to ascertain 
his residence. The note was dated at Buffalo ; the testimony 
of the notary shows that it was reported that the defendant 
lived there ; and we are of opinion that the holders used due 
diligence, and that, under the circumstances, notice sent to Buf- 
falo was sufficient. [See Lowery v. Scott, 24 Wend. 358. 
Bank of Utica v. Davidson, 5 Wend. 587. Bank of Utica v. 


Bender, 21 Wend. 643. Ransom v. Mack, 2 Hill’s (N. Y.) 


Rep. 587.] 

Weare also of opinion that the instruction to the jury was 
right, as to the damages to which the plaintiff was entitled for 
non-payment of the note. 

Judgment on the verdict. 


ALEXANDER FULLER vs. THE Boston Murvat Fire In- 
SURANCE COMPANY. 


Though a fire insurance company are authorized by their charter to insure property 
only to the amount of three fourths of its value, yet if they deliberately make a 
valuation of property, and insure three fourths only of the amount of such valua- 
tion, they are bound thereby, in the absence of fraud, collusion or misrepresenta- 
tion, and cannot show, in an action against them to recover a loss, that the property 
was insured for more than three fourths of its value. 


THis was an action of assumpsit, in which the plaintiff de- 
clared on the two policies of insurance and the award herein- 
after mentioned. ‘The case was submitted to the court on the 
following facts agreed by the parties : 

The defendants are a corporation established by St. 1888, 
c. 192, and are subject to the provisions of the Rev. Sts. e. 37, 
§§ 24-39, with authority to ‘‘ insure, for a term not exceeding 
seven years, upon any building within this State, any amount not 
exceeding three fourths of the value thereof.” 

On the 8th of December 1838, Peter C. Jones was the: 
owner of a paper mill and the water wheels attached thereto, 
situate in Watertown, and on that day the defendants executed 


Ce 
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to said Jones, (who was then one of their directors,) the policy 
which is the subject of this action; whereby, in consideration 
of his paying a premium of $35, and of his premium note for 
the same sum, and of his binding himself to pay, in addition, 
such farther sum or sums as might be assessed on him by the 
defendants, pursuant to their by-laws, but not exceeding $ 140, 
they insured said Jones $2000 upon said paper mill and water 

wheels, for one year. ‘The policy stated that said ¢ 2000 was 
_ not more than three fourths of the value of said building and 
wheels, as appears by the proposal of said Jones, lodged with 
the secretary of this company ;”’ and said Jones, in his proposal 
for insurance, did state the estimated value of said mill and 
wheels, exclusive of the land, to be $3000. ‘The policy was 
made on said estimate ; a committee of said Insurance Com- 
pany having previously visited and examined the mill and wheels, 
in company with said Jones. 

Upon the face of the policy, and executed at the same time, 
was the following assignment to the plaintiff: ‘‘ In case of loss, 
pay to Alexander Fuller, mortgagee. Peter C. Jones. Ap- 
proved: Lemuel Blake, President.’? The plaintiff, at the 
time of said assignment, and at the time of the loss, was inter- 
ested in said insured property, to the amount of $2500, as 
mortgagee. 

The by-laws of said Insurance Company were printed on the 
sheet that contained the policy. By the seventh article of these 
by-laws, ‘‘ the president shall examine alone, or jointly with the 
monthly or any other director, all the buildings or other property 
in the city of Boston, which may be proposed to be insured, 
and fix the sum to be taken thereon, and the rates of insur- 


- ance.”’ 


On the 2d of May 1839, a loss of the insured property oc- 
cured by fire, of which the defendants had due notice in writing ; 
and on the 11th of said May, the question of damages upon this 
policy, (and also upon another policy of $3300, upon the ma- 
chinery, stock, &c. in said mill,) was submitted, by said Jones 
and the defendants, to referees, by a written agreement, by which 
the award of the referees was to be made in writing, and to be 
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final and binding on both parties. The referees gave notice to 
the parties, and on the 13th of said May, examined the premi- 
ses, and returned their award in writing, as follows: ‘*'To the 
President of the Boston Mutual Fire Insurance Co: Sir: The 
undersigned, having viewed the premises at Watertown, owned 
by Peter C. Jones, lately destroyed by fire, and insured at your 
office, for the sum of ¢ 2000 on the building and water wheels, 
and $3300 on the machinery, &c. find that the fire was very 
destructive to the property, amounting to about a total loss of 
the whole insured ; and from the experience we have had in 
building and operating paper machinery, and the cost and actual 
value of such buildings to the owner, we think that the building 
could not have been worth less than ¢ 2800 to Mr. Jones, to 
operate the machinery in. Therefore we make an award, that 
Mr. Jones is entitled to the whole amount insured.” A copy 
of this award was delivered to said Jones, by the defendants, at 
his request, immediately upon its being returned by the referees. 
As the defendants refused to abide by the award, the plaintiff 
commenced the present action, on the 9th of July 1839. The 
parties afterwards made a settlement of the policy upon the ma- 
chinery and stock. | 

The judge who presided at the trial, at March term 1841, 
ruled that the award aforesaid was obligatory on the defend- 
ants, and that the estimate of the value of the imsured prop- 
erty, in the proposal and policy, was conclusive, and must be 
taken to be the true value. Whereupon the case was taken 
from the jury, under an agreement, that if the whole court should 
determine that the award is binding on the defendants, in this 
action, or that the valuation in the policy is conclusive, then the 
plaintiff should have judgment ; otherwise, that the action should 
stand for trial. 

Goodrich § Barrett, for the plaintiff. 

C. P. Curtis, for the defendants. 

Suaw, C. J. Assumpsit on a policy of insurance against 
fire, in which the plaintiff relies upon the original cause of action, 
and also on an award. The plaintiff sues, in effect, as assignee 5 
but as the assignment was made with the consent of the de- 
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fendants, and as a part of the original contract, and as it is found 
that the plaintiff was interested, as mortgagee, to the amount of 
the whole sum insured, we see no reason why he cannot main- 
tain the dction in his own name ; and his right so to do has not 
been contested on that ground. 

Several questions have been argued ; one of them, and a 
| principal one, is, whether the valuation of the property, as stated 
in the policy, under the circumstances, is to be deemed conclu- 
sive evidence of the actual value, for the purpose of adjusting 
the loss. 

It is not contended that there was any designed or fraudulent 
over-valuation, or any collusive valuation, or any wilful mis- 
representation of the value. ‘The case arises upon a policy 
made by a mutual insurance company, that had no authority to 
insure over three fourths of the value of the buildings. In re- 
gard to all property lying out of the city of Boston, the mode 
taken to ascertain the value was this ; the assured made a state- 
ment in writing—in answer to certain standing questions, in 
compliance with the by-laws of the company — of the situation, 
circumstances, and value of the buildings proposed to be insur- 
ed, which was filed and remained with the company. By the 
7th article of the by-laws, it would be the duty of the president 
to visit and examine the buildings, alone or jointly with a direc- 
tor, and fix the sum to be taken thereon, and the rates of insu- 
rance. As this company was established at Boston, it was to 
be expected that the greater proportion of risks would be taken 
in Boston ; and the by-laws were adapted to meet that expected 
state of things ; but they made no special provision for exam- 
ining buildings out of the city. But this indicates the general 
policy of the company ; and in point-of fact, it appears, in the 
present case, that a like examination was made by a committee 
of the directors, and for the like purpose. 

In determining what amount shall be insured, the company 
necessarily determine the value of the building, or rather they 
fix a valuation, over which it shall not be rated, for the purpose 
of imsurance. Being limited to insure not exceeding three 

fourths of the value, in determining the sum to be insured, they 
lS 
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by necessary consequence fix a valuation at such a sum, that the 
sum insured shall not exceed three fourths of it. The result is, 
that as the valuation is thus proposed on the one side, and after 
the proposition is considered and modified, it is acceded to on 
the other, and the amount insured, and the rate of premium, 
assessment and liability, established on the same basis, it Is, in 

the highest sense, a valuation by mutual agreement. 

Then the question is, whether a valuation thus deliberately 
and carefully made by mutual agreement, as a part of the origi- 
nal negotiation — when each party is independent of the other, 
and at liberty to contract or not, as they are or are not respect- 
ively satisfied with the terms — shall, in the absence of all fraud, 
collusion and misrepresentation, be taken as the best evidence 
of the actual value of the premises insured. [See Borden vy. 
Hingham Mutual Fire Ins. Co. 18 Pick. 523.} 

The same reason, which applies to other cases of contract, 
applies to this ; and the general rule is, that parties capable of 
contracting, and who enter into a contract, without fraud or im- 
position, are bound by law to abide by it. 

One of the principal objections is, that the defendants are a 
corporation, and that a corporation can only act within the scope 
of the authority conferred upon them ; and that by their act of 
incorporation, this company can only insure three fourths of the 
value of the property ; and if they can show that a contract, in 
its terms proposes to bind them to a responsibility fora greater — 
amount, they may show it in defence, and reduce the amount to _ 
that, for which alone they can make themselves liable. This, 
as I understand it, is the strength of the argument. But ad- 
mitting its full force, we think it does not shake the position, — 
that a valuation, fairly’and deliberately made, is binding on them. — 
The defendants were incorporated for the express and mdeed — 


for the sole purpose of insuring each other against loss by fire. 


Like all other trading or negotiating corporations, being invest- — 
ed with power to make a particular class of contracts, they are — 
invested with all the incidental powers necessary to carry into © 
effect the objects and purposes for which the corporation was 
created. In giving them power to insure a certain proportion 
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of the value of buildings, the legislature necessarily clothed them 
with the power, at some time and in some mode, to determine 
such value, or to enter into suitable and proper arrangements for 
fixing it. Whether this shall be done by their own officers, or by 
referees mutually agreed on; whether before or after the con- 
tract entered into ; is a question of expediency, not of power. 
If they had not power, in some mode, to fix the value, they 
never could make an adjustment which might not be overreached 
by a suit, in which the question of value must be submitted to a 
jury. Such valuation by the appraisernent of indifferent men, 
or such adjustment after a loss, would always be open to the 
same objection as this valuation ; which is, that though the offi- 
cers of the corporation have assented to the valuation, yet if it 
is an over-valuation, or if, in other words, it can be shown, to 
the satisfaction of a jury, to be an over-valuation, it is void as 
against the corporation. But we think the true answer is this ; 
that a valuation deliberately and honestly fixed by agreement, a 
valuation by which the premium and assessments to be paid by 
the assured are fixéd, as well as the amount to be paid by 
_ the company in case of loss, is the best evidence of the actual 
value. Suppose a claim on a policy for a loss, and that the 
company might perhaps have successfully defended, on the 
ground that the loss was one for which they were not liable — 
as by fire caused by civil war, or insurrection — and the parties 
should agree to an adjustment by compromise or arbitration : 
Such adjustment would, we think, be binding ; and yet its bind- 
ing force would be derived wholly from the agreement. It 
being once admitted that they are a body having the faculty to 
contract, we think it follows, that they have power, by their 
regular agents and officers, to make all such subsidiary and inci- 
dental contracts and agreements, both in making the principal 
contract, and afterwards in adjusting and executing it, as are 
necessary to accomplish the main purpose and object of their 
incorporation. Being of opinion, that the valuation, under the 
circumstances, was conclusive, it- becomes unnecessary to con- 
sider the other branch of the case, or the effect of the award. 
The fact, that the present plaintiff was no party to the submis: 
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sion, would seem to be a formidable objection to his recovering 
upon it ; but for the reason stated, we give no opinion on that 
point, and only make this remark, to show that we place no 
reliance on that award, in rendering 


Judgment for the plaintiff. 


FEDERAL Boynton & another vs. Tue Mippiesex Mu- 
TUAL Fire INSURANCE COMPANY. 


Under St. 1825, c. 141, incorporating the Middlesex Mutual Fire Insurance Company, 
the assured who suffers a loss by fire, may bring his action against the company in 
any county where an action may be brought by the provisions of the Rev. Sts. c. 
90, §§ 15, 16, except in a case where the directors of the company, on notice of a 
loss, given by the assured, proceed within thirty days to ascertain and determine 
the amount of such loss, and the assured is not satisfied with their determination : 
In such case, the assured is required to bring his action at the first court in the 
county of Middlesex, that is competent to try it. 

An action on a policy of insurance was brought in the county of Suffolk against the 
Middlesex Mutual Fire Insurance Company, by plaintiffs, one of whom resided in 
Suffolk, andthe declaration merely set forth the policy, the loss, and notice given 
to the directors within thirty days, and the neglect of the company to pay accord- 
ing to the terms and conditions of the policy: The defendants pleaded in abate- 
ment, that the action should have been brought in the county of Middlesex. Held, 
that the plea was bad, and that the defendants should answer over. 


AssumpPsIT on a policy of insurance against fire. ‘The writ, 
which was returnable to the court of common pleas in this 
county, at April term 1840, described one of the plaintiffs as 
of Cambridge in the county of Middlesex, and the other as of 
Boston in this county. The declaration alleged that the plain- 
tiffs, on the 28th of November 1832, owned and possessed cer- 
tain buildings and goods in said Cambridge, and that the de- 
fendants, on that day, in consideration, &c., caused the plaintiffs © 
to be insured against loss by fire, for the term of seven years, 
and to the amount of $2000 on said buildings, and ¢$ 1000 on 
said goods ; that all said insured property, while owned and 
possessed by the plaintiffs, was destroyed by fire, on the 13th of 
January 1838 ; that the plaintiffs, on the 10th of February next — 
following, gave notice to the defendants, that said property was 
thus destroyed, and demanded payment of the loss ; whereby 
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the defendants, agreeably to the terms and conditions of their 
said policy, became and were bound to make good and indem- 
nify the plaintiffs, &c. and to pay them, &c., and in considera- 
tion thereof, then and there promised the plaintiffs to pay them, 
&c. 

The defendants, at the return term, filed a plea in abate- 
ment—as hereinafter stated in the opinion of the court — to 
which the plaintiffs demurred. ‘The case afterwards came into 
this court, and the question arising on the plea and demurrer was 
argued at the present term. 

The provisions of the act incorporating the defendants (St. 
1825, c. 141,) on which they relied in support of their plea, 
are contained in the sections thereof which are in the margin.* 


* Sect. 7. Incase of any loss or damage by fire, happening to any member, 

upon property insured in and with said company, the said member shall give 
notice thereof, in writing to the directors, or some one of them, or to the secre- 
tary of said company, within thirty days from the time such loss or damage 
may have happened; and the directors, upon a view of the same, or in such 
other way as they may deem proper, shall ascertain and determine the amount 
of said loss or damage ; and if the party suffering is not satisfied with the deter- 
mination of the directors, the question may be submitted to referees, or the 
said party may bring an action against the company for said loss or damage, at 
the first court in said county of Middlesex, competent to try the same; and 
if, upon trial of said action, a greater sum shall be recovered than the amount 
determined upon by the directors, the party suffering shall have judgment 
therefor against said company, &c., but if no more shall be recovered than the 
amount aforesaid, the said company shall recover their costs :* Provided, how- 
ever, that execution shall not issue on any judgment against said company, until 
after the expiration of three months from the rendition thereof. 

Sect. 8. The directors shall, after receiving notice of any loss, &c. and ascer 
taining the same, or after rendition of judgment, as aforesaid, against said com- 
pany, for such loss or damage, settle and determine the sums to be paid by the 
several members thereof, as their respective portions of such loss, and publish 
the same, as they shall see fit, or as the by-laws shall have prescribed ; and the 
sum to be paid by each mémber shall be in proportion to the original amount of 
his deposit note or notes, and shall be paid to the treasurer, within thirty days 
next after publication of said notice ; and if any member shall, for the space of 
thirty days after such notice, neglect or refuse to pay the sum assessed upon 
him, or his proportion of any loss, as aforesaid, the directors may sue for and 
recover the whole amount of his note or notes; and the money thus col- 
lected shall remain in the treasury ; subject to the payment of such losses and 
expenses, &c. 
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Boynton & another v. Middlesex Mutual Fire Ins. Co. 


H. H. Fuller, for the plaintiffs. 

J. Keyes, for the defendants. 

Suaw, C. J. This action is brought upon a fire insurance 
policy, in the name of two plaintiffs, one of whom is described 
to be of Cambridge in the county of Middlesex, and the other 
of Boston in this county. By the general rule of law, fixing 
the county in which actions are to be brought, and requiring 
them to be brought in the county where one of the parties lives, — 
it is provided, that if either of the parties consists of two or 
more persons, living in different counties, the action may be 
brought, so far as it depends upon their place of residence, m 
the county where either of such persons lives. Rev. Sts. ¢. 90, 
§ 15. So far as the residence of the present plaintiffs is con- 
cerned, therefore, the action is well brought in this county. 

The defendants plead, in abatement, to the jurisdiction of the 
court in this county, that they are a corporation established by 
law, that their place of business is in Concord, in the county of 
Middlesex, that they have no place of business in this county, 
and that the plaintiffs’ cause of action, if any, accrued to them 
as members of said company and in said county ; and that they 
ought to have brought their action to the court of common pleas 
in Middlesex, and not in this, &c. ‘To this plea the defendants — 
have demurred, and the plaintiffs have joined in demurrer. 


It seems to us very clear, that under the general law this plea 
cannot be sustained. ‘The statute provides that when any cor- 
poration (other than a county, town, parish or school district, is 
a party — corporations, it is obvious, which are strictly local,) 
the action may be brought in any county, in which such corpo- 
sation shall have an established and usual place of business ; or~ 
if the other party is a natural person, the action may be brought — 
in the county where such person lives. Rev. Sts. c. 90, § 16. 
It appearing from the plea that this is a corporation, other than 


Sect. 11. The directors shall settle and pay all losses, within three months — 
after they shall have been notified as aforesaid, unless they shall judge it — 
proper, within that time, to rebuild the house or houses destroyed, or repair the 
damages sustained, which they are hereby empowered to do, in convenient 
time: Provided they do not lay out and expend, in such building or repairs, 
more than the sum insured on the premises. 
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a town, &c., and has an established place of business in Con- 
cord, and that the other party are natural persons, one of whom 
lives in this county, it is obvious that, by the rule cited, the 
action might be brought in the county of Suffolk or Middlesex. 

The defendants then refer us to their act of incorporation, as 
prescribing a different rule in regard to this particular corpora- 
tion, founded upon the consideration, that its leading object was 
to insure property in the county of Middlesex, and that, as a 
corporation for mutual insurance, each person insured is de facto 
a member of the corporation. St. 1825, c. 141. By the Rev. 
Sts. c. 2, § 3, all acts of incorporation are deemed public acts 
and may be declared on and given in evidence, without specially 
’ pleading the same. We therefore give the same effect to all the 
provisions of the act incorporating the defendants, (St. 1825, 
e. 141) as if it were a general law. In applying this statute to 
the case, some reliance was placed on the clause in § 2, that 
each person insured should be deemed and taken to be a mem- 
ber of the corporation, and be at all times concluded and bound 
by the provisions of the act. But we think they would be 
bound by it as effectually, without this express provision, as by 
force of it. 

But the defendants rely mainly upon the provisions of §§ 7, 
8 & 11, which direct how losses shall be demanded, adjusted 
and recovered. ‘The 7th section provides, that if a loss de- 
manded is not settled by the directors by adjustment or refer- 
ence, the party suffermg may bring his action at the first court 
in the county of Middlesex competent to try the same, with 
a special provision as to costs, and with a further provision, that 
upon judgment against the company, execution shall not issue, 
until after three months. Sections 8 & 11 provide for the as- 
sessment of the money upon the members, and for the payment 
by the directors. 

Upon this view of the law, the defendants contend that the 
plaintifis have shown no cause of action; and they rely upon 
the well known rule, that where the law has provided a particu- 
lar remedy in a new case, the party seeking a redress: is con- 
fined to that specific remedy, and has no general remedy at 
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common law. We think this maxim a sound one, and applica- 
ble to the present case. ‘The members are incorporated for the 
purpose of insuring each other, to a limited amount, and in a 
peculiar manner, specified in the act of incorporation. They 
have no large subsisting capital, like other insurance companies, 
and other trading corporations. They have, from premiums, a 
small available capital for current expenses and small losses, and 
a power to raise money, from the deposite notes of the mem- 
bers, and from assessments, to meet and satisfy larger claims. 
It seems fit, therefore, that special remedies, adapted to such a 
state of the liabilities of the association, should be prescribed, 
and that those entitled should be restrained to the remedies 
given by their policies, modified and controlled by the act un- 
der which they were made. | 

But this rule must be limited to the cases for which the spe- 
cial remedies are provided. If no special remedy had been 
provided, the party holding a policy of insurance would have 
had his remedy under the general law regulating contracts, and ° 
affording remedies for breaches of them. It follows of course, 
that when the law has provided a special remedy for some cases 
. and not for others, under the same contract, the party must pur- 
sue his special remedy as far as it is provided, and will be re- 
mitted to the general law for a remedy in other cases. | 

The special remedy is provided for a case where, on notice, 
the directors have proceeded to ascertain and determine the 
amount of loss, and the assured is not satisfied with that deter- — 
mination. He is then to bring his action to the next court in 
the county of Middlesex, to which such action may be brought, 
and having jurisdiction of actions of similar nature and amount. 
There is much reason for this promptness. The object seems 
to be, that if the amount is increased by the judgment m such 
action, it may be assessed upon and borne by those ther. lable ; 
whereas, without such provision, it might be brought at any time 
within the statute of limitations, after great changes had taken 
place amongst the parties liable for the loss. 

Besides ; the matter to be tried, in such case, is not whether 
the. company is liable for any thing ; but whether the amount 
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fixed by the directors is sufficient. The costs are to follow, on 
the decision of this question. It is in the nature of an appeal 
to a court and jury from the decision of the directors, on the 
question of the amount of damages. 

It then becomes necessary to inquire whether there are not 
cases in which this special remedy will not apply. 

The first act to be done after a loss is, for the assured to give 
notice in writing, within thirty days. It is then made the duty 
of the directors, upon view of the premises, or in such other 
way as they may deem proper, to ascertain the amount of said 
loss or damage. If no dissatisfaction is expressed by the as- 
sured, the directors, by § 7, have three months, within which to 
pay the amount of the loss in money, or rebuild the premises, 
or repair the damage. And unless such dissatisfaction is ex- 
pressed, and an action brought pursuant to the mode in § 7, the 
determination of the directors must be taken to be conclusive. 

But the directors may neglect or refuse to ascertain and de- 
termine the loss, or, what will probably much more frequently 
happen, they may come to a determination, that the loss is one 
for which the company are not liable ; either because the con- 
tract was obtained by fraud or misrepresentation, because the 
assured had no insurable interest, or the loss was caused by the 
assured himself, or by popular insurrection, or other excepted 
risk, or that the premises were previously fully insured in some 
other office, or that the buildings had been so altered, after the 
insurance, and before the fire, as to increase the risk. In any 
of these cases, the directors could not proceed to ascertain the 
amount of loss; it would be a duty, which they owe the com- 
pany, to resist the claim altogether. But such determination 
would not.be binding upon the assured, and he must have his 
remedy. He could not have the special remedy provided in 
the act. He must therefore have a remedy under the general 
law. And we think that in such case, the corporation would 
be put upon the same footing, as if a special remedy for another 
case, by action in the county of Middlesex, had not been pro- 
vided ; and that the action may be brought in the county where 
the plaintiffs or either of them reside. This seems alike con- 
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formable to the provisions of this act, and to the equitable con- 
siderations which may be presumed to have governed the legis- 
lature in making them. If the plaintiff’s entire right to recover 
is denied, and as it may be upon grounds implicating the hon- 
esty and fair dealing of the assured, it seems reasonable to 
allow him the privilege, granted by the law in most similar 
cases, to choose his forum. But if the right is conceded, and 
it is a mere question as to amount, a suit promptly brought, and 
tried in the vicinity, would seem to be all that is required to 
secure to the assured the indemnity promised by the policy. 

Upon this view of the law, as there are many cases, in which 
the court in this county would have jurisdiction. of actions 
against this corporation, notwithstanding the fact pleaded, that 
they are established and have their place of business at Concord 
in the county of Middlesex, the court are of opinion, that that 
fact is not sufficient to oust the court of common pleas in this 
county of its jurisdiction, and therefore, that there must be 
judgment of respondeat ouster. 

At the same time it is proper to say, what indeed results from 
the foregoing view, that in order to maintain a general action on 
this policy, it will be necessary to aver and prove that the plain- 
tiffs gave notice in writing in thirty days, and that the directors 
neglected or refused to determine and ascertain their loss, or re- 
fused to allow or pay any loss ; or in other words, to show that 
the plaintiffs pursued their special remedy, until they were pre- 
vented from reaping the fruits of it, by the act or neglect of the 
company, in order to show their right to recover on the general 
law, and of course to maintain an action in this county. Sup- 
posing this to be necessary, we are strongly inclined to think 
that the declaration, as it stands, would be bad on demurrer, for 
want of such averment. But as this will be open to an amend- 
ment, we give no opinion on that question. | 
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Henry W. Kinsman, Administrator vs. JoNATHAN 
WricHt. 


The provision in the Rev. Sts. c. 120, § 4, which excepts from the operation of the 
statute of limitations an action brought by the original payee, &c. of a promissory 
note signed in the presence of an attesting witness, does not apply to an action by 
the first indorsee of a note made payable to the promisor’s own order, and by him 
signed and indorsed in blank, at the same time, in the presence of a person who 
puts his name thereto, as an attesting witness to the promisor’s signature on the face 
a’ the xote, but not to the indorsement. 


AssumMpPsiT to recover the amount of a note in these words . 
Boston May 5, 1830. For value received I promise to pay 
to my own order two hundred and fifty dollars in three months 
from date, and grace. Jona. Wright. 

Witness : Albert G. Baxter. 

The note was indorsed in blank by said Wright, the promisor. 

It was agreed by the parties to this action that ‘‘ the note was 
signed and indorsed by the defendant in the presence of the at- 
testing witness, who then attested it; that Daniel Wild, the 
plaintiff’s intestate, was the first indorsee and holder of the note, 
and that it was delivered to him at the time it was made.”’ 

The question submitted to the court was, whether this case 
was excepted from the statute of limitations, by the provision in 
the Rev. Sts. c. 120, § 4, concerning notes signed in the pres- 
ence of an attesting witness. 

Brigham, for the plaintiff. 

Blake, for the defendant. 

_ Ssaw,C. J. The only question in this case is, whether 
the facts bring it within the exception. of attested promissory 
‘notes, so-as to take it out of the operation of the statute of lim- 
itations — Rev. Sts. c. 120, § 1. The provision in § 4, is, 
that the statute shall not ‘‘ apply to any action brought upon a 
promissury note, which is signed in the presence of an attesting 
Witness, provided the action be brought by the original payee, 
or by his executor or administrator.’’ 

By the note in suit, the defendant promised to pay a sum of 
money to his own order. His signature to this promise was 
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attested. ‘This constituted no contract till indorsed by himself. 
Little v. Rogers, 1 Met. 108. It was the indorsement, then, 

which gave vitality to the note, and made it a contract ; and this 

indorsement was not attested. ‘The reason of the statute, in 
giving greater efficacy and permanancy to an attested note, and 

putting it upon the footing of a specialty, obviously was, that it 
was more deliberately and formally executed, and carried a 
higher degree of authenticity, in the means of proving its exe- 

cution, by the testimony of the witness, or by proof of his hand 
writing. But to give it that effect, the execution of the contract 
must be attested by the witness. But here the mdorsement, 

which constituted the execution of the contract, was not attest- 

ed. It is indeed stated in the facts agreed, that it was indorsed 

at the same time that it was signed, and from this it may be in- 

ferred that the witness saw it indorsed. But this is not enough. 

To make an attestation to the signature thus indorsed, the witness 

should have attested that signature at the time, in the presence 

and with the assent of the indorser, and authenticated it by the 

signature of his own name; which he did not do. Smith v. 

Dunham, 8 Pick. 246. 

But there is another ground, upon which we are of opinion 
that the case is not within the exception of the statute. ‘The 
exception extends only to a case where the action is brought by 
the original payee, or by his executor or administrator. Can it 
be reasonably contended that Daniel Wild was the original 
payee of this note? His name no where appears in it or upon: 
it. When duly signed and indorsed, it was like a note payable 
to bearer, without any payee named, and might pass by delivery, 
and perhaps be recovered by a bond fide holder, on the ground 
that, in the absence of all proof to the contrary, a, consideration, 
moving from such holder, would be presumed. Brown v. Gil 
man, 13 Mass. 158. Wild took it, by force of the delivery, 
as bearer, and not by force of the contract, as payee. | 

The St. of 1786, c. 52, § 5, from which the existing statute 
was revised, contains the same provision, in terms perhaps 
somewhat more full and explicit. It excepts any note in writ- 
ing, made and signed by any person, and attested by one or 
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more witnesses, whereby such person shall promise to pay to 
any other person, any sum of money. ‘This seems to make it 
quite clear, that the name of the promisee, or person contract- 
ed with, is somewhere to appear in the contract. This court 
has already had occasion to express the opinion, upon a com- 
parison of these enactments, that it was not the intention of the 
legislature to change the law on this subject, but to express the 
same rule, in shorter and more perspicuous terms. Gray v. 
Bowden, 23 Pick. 282. Commonwealth Ins. Co. v. Whitney, 
1 Met. 21. 

On both grounds, therefore, the court are of opinion that the 
case is not taken out of the operation of the statute of limita- 
tions, and that the statute is a good bar to the action. 


NATHANIEL Winsor & another vs. WiLL1AM DILLAWAY. 


A ship-broker’s book and his suppletory oath cannot be received in evidence to sup- 
port a charge for a commission on the sale of a vessel. 

Where contradictory evidence was offered as to the existence of a usage on which 
the plaintiff relied to support his action, and the jury were instructed, that if it was 
proved that the usage existed, and that the defendant knew it existed, the plaintiff 
was entitled to recover, and the jury thereupon returned a verdict for the defend- 
ant; it was he/d that the plaintiff had no just cause of exception to such instruction. 

" Queere as to the reasonableness of a custom for ship-brokers to receive a commission 
of the seller of a vessel, when they introduce the purchaser to him, without being 
employed in the negotiation. 


INDEBITATUS ASSUMPSIT on this account annexed to the 
writ : 


William Dillaway, owner of brig Magnet, to Winsor & Bruce Dr. 
1840. July 21. ‘To commission on sale of brig Magnet to 
Mr. Gage at $ 2,400, at 24, $ 60-00 


At the trial in the court of common pleas, before Williams, 
C. J. it appeared in evidence that the plaintiffs were ship- 
brokers doing business in Boston. ‘To maintain their action, 
they offered to produce their book of accounts, containing the 
original entry of the charge in question, and to support the same 
by the oath of one of them, who made the entry. This evi- 

Lae 
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dence was objected to by the defendant’s counsel, and rejected 
by the court. The plaintiffs then offered evidence tending to 
prove that, in July 1840, the defendant was the owner of the 
brig Magnet, which he wished to sell ; that the plaintiffs intro- 
duced to him a Mr. Gage, as a person who wished to purchase 
said brig ; and that the defendant afterwards sold the brig to 
said Gage for the said sum of $ 2400. 

The plaintiffs also offered evidence tending to prove that it 1s 
the usage of the ship-brokers in Boston, whenever they bring 
together an owner of a vessel and a purchaser, and the owner 
thereupon sells such vessel to such purchaser, to charge for 
their services a commission of 24 per cent. on the amount of 
such sale, when the amount does not exceed $5000; which 
commission is paid by the seller. The defendants offered con- 
trary evidence on this point ; and the jury were instructed, ‘¢ that 
if such a usage was proved to exist and that the defendant knew 
that such usage existed, it raised an implied promise to pay the 
plaintiffs such a commission, which would entitle the plaintiffs to 
recover ; otherwise, the defendant, as to this point, would be 
entitled to a verdict.”’ | 

The defendant’s counsel insisted that if such a usage was 
proved, it was an unreasonable usage, and not binding on the 
defendant ; but the court, for the purposes of the trial, ruled 
otherwise. 

A verdict was returned for the defendant, and the plaintiffs 
alleged exceptions to the instructions given to the jury. 

G. T. Bigelow, for the plaintiffs. 

B. R. Curtis, for the defendant. ass 

Suaw, C. J. The court are of opinion that the plaintiffs’ 
own book was rightly rejected. It was of one single large item, 
and it related to a transaction of which, from the nature of the 
ease, other and better evidence could be given. It is a ques- 
tionable species of evidence, admitted from necessity only, and 
is intended for the aid of mechanics and small dealers who keep 
daily accounts of their transactions. Faron v. Hollis, 13 Mass. 
428. It isa dangerous species of evidence, and not to be ex 
tended by new precedents. Per Sewall, J. Prince v. Smith, 
4 Mass. 457. 
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Upon the other point, considering the limited extent and na- 
ture of the business, respecting which it was proposed to bind 
the defendant by proof of a custom, the instruction was suffi- 
ciently favorable to the plaintiffs. The court of common pleas 
instructed the jury, that if such a usage was proved to exist, 
and that the defendant knew that such a usage existed, it raised 
an implied promise to pay the plaintiffs such a commission as 
they claimed, and would entitle them to recover. 

No instruction was given, and none was asked by the plain- 
tiffs, as to the means of proof of such knowledge. We take 
the rule to be, as applicable to a case like the present, that if 
the usage is so general, so uniform, and of such long continuance, 
that every ship-owner might be presumed to be acquainted with 
it, then the jury might infer the fact of actual knowledge by the 
defendant. Stevens v. Reeves, 9 Pick. 198. But such infer- 
ence of knowledge would be a presumption of fact and not of 
law, and therefore it would be for the jury, and not the court, 
to draw it. There is nothing in the case to show that any 
direction was given, on the subject of knowledge of the usage, 
inconsistent with the rule above stated, nor to show that the 
jury were not left at full liberty to infer such knowledge from 
the nature and extent of the usage. 

Some observations were made, and authorities cited, on the 
question of the reasonableness of a custom for ship-brokers to 
receive a commission, where they have introduced a person, as 
a purchaser, to the owner of a vessel wishing to sell, without 
being employed in the negotiation. As the verdict was for the 
defendant, it has become unnecessary to express any opinion 
upon this question. See Dalton v. Irvin, and Broad v. Thomas, 
4 Car. & P. 289, 338. Wilkinson v. Martin, 8 Car. & P. 1. 
Burnett v. Bouch, 9 Car. & P. 620. Read v. Rann, 10 Barn 
& Cres. 438. ! 

Exceptions overruled. 
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Tuomas Gou.tp vs. SamuEL THOMPSON. 


A. made an oral agreement for the purchase of B.’s house, advanced the purchase 
money, and took possession: Before A. obtained a deed, the house was destroyed 
by fire, and he thereupon vacated possession of the ground, refused to accept a 
deed which B. tendered him immediately after the fire, and commenced a suit — 
against B. in which he recovered back the purchase money. Held, that A., during 
his occupation of the house, was tenant at will, and that he was liable to B. in an 
action of assumpsit for use and occupation. Held also, that A., by refusing to 
accept a deed from B., determined the tenancy at will, and was no longer liable to 
him for use and occupation. 


ASsUMPSIT On an account annexed to the writ, in which the 
plaintiff charged the defendant, as debtor for 113th quarters of 
rent of an estate on Salem Street, Boston — $ 887°50. 

The following facts appeared in evidence, or were admitted 
at the trial: On the 8th of May 1835, the plaintiff (who owned 
a house and lot on Salem Street) and the defendant made an 
oral agreement for the sale of said house and lot to the defend- 
ant for $3700. ‘The premises were under a mortgage, and the 
plaintiff agreed to remove it, and to give the defendant an unin- 
cumbered title. On the 14th and 16th of May, the defendant 
paid the plaintiff ¢ 3700. In the forenoon of the 18th of May, 
the plaintiff paid off the mortgage, and in the afternoon of the 
same day, before the plaintiff had offered to the defendant a 
deed of the estate, the house was entirely destroyed by fire. 
The plaintiff afterwards, on the same day, offered a deed to the 
defendant, who refused to take it — alleging that the plaintiff could 
not then convey the property contracted for. On the 13th of 


June 1835, the defendant commenced an action against the 


plaintiff, to recover back the purchase money which he had paid — 
for the house ; and after trial, he recovered judgment, in this — 
court, at March term 1838. (See 20 Pick. 134.) a 
On the 14th of May 1835, after the defendant had paid part 
of the purchase money, he went into the house, and superin- 
tended some repairs thereof; and on the 18th of the same May, _ 
he removed his furniture, &c. into the house, and had just com- 
pleted such removal when the fire took place. 4 
On the 4th of May 1838, the plaintiff went upon the lot, ail 
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declared, in the presence of two witnesses, that he took pos 
session of it. This, however, was not known by the defendant ; 
and the occupation,of the lot was of no value, till another build- 
ing was erected thereon. 

Immediately after the fire, a controversy arose between the 
plaintiff and defendant on the question who should bear the loss. 
It did not appear in evidence that either of them exercised any 
act of ownership or possession of the lot, after the fire, till after 
the decision of the defendant’s aforesaid suit against the plaintiff, 
for the recovery of the purchase money. 

The jury were instructed that they ‘‘ must decide whether 
the relation of landlord and tenant ever existed between the 
parties after the fire, and that if they found that such relation 
existed, they should give their verdict for the plaintiff for such 
sum as the use of the tenement was worth to him, and that the 
measure of damages was not what it was worth to the defendant : 
That although the defendant took possession of the tenement, on . 
a contract of purchase and sale, yet as that contract was re- 
scinded by the fire, the defendant became tenant, from his entry, 
and as such was liable to pay the rent: That as the defendant 
had possession of the house from the 14th to the 18th of May, 
and was in by the plaintiff’s consent, and removed his goods 
into the house on the 18th, he was the plaintiff’s tenant: That 
the relation of landlord and tenant existed between them, at least 
from the 14th to the 18th of May.” - 

The defendant requested the judge to charge the jury, “that 
if a tenant hold a house, which is in good order, either as tenant 
at will or sufferance, and if the house, by fire, or other cause, 
for which the tenant is not responsible, be totally destroyed, or 
rendered untenantable, and the owner have knowledge of it, then 
the tenant would be discharged from liability to pay rent there- 
after: And also to charge, that if one take possession of a 
house, on a contract of purchase, which afterwards cannot be 
completed, because of defect of title, he cannot be charged on 
an implied assumpsit for use and occupation.”’ The judge de- 
clined so to charge. 

The jury returned a verdict for the plaintiff for $308. 
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Whereupon the judge requested them to find specially what was" 
the value of the use of the house, from the time the defendant 
took possession of it till it was destroyed by fire ; and they ~ 
found it to be four dollars. 

The defendant moved for a new trial : Ist, for the mivdiréet 
tion of the judge, and for his refusal to direct as requested. 2d. 
Because, if the defendant, on the evidence, was liable for rent 
at all, the verdict could not be sustained for more than the four 
dollars. , | 

Peabody, for the defendant. The relation of landlord and 
tenant did not exist after the fire, and the jury should have been 


so instructed. It was a question of law, which should not have 


_ been submitted to them. 

The true rule of damages was not the worth to the plaintiff, 
as was stated to the jury ; but the benefit received by the de- 
fendant from the occupation. Fitchburg Cotton Manuf. Corp. 
-v. JMelven, 15 Mass. 270. Hearn v. Tomlin, Peake’s Cas. 
192. Edwards v. Etherington, Ry. & Mood. 269. If a ten- 
ant receives no benefit, the landlord is entitled to no pay. Sal- 
isbury v. Marshal, 4 Car. & P. 65. Richardson v. Hall, 1 
Brod. & Bing. 54. 3 Kent Com. (3d ed.) 464. 3 Stark. Ev | 
1520. How v. Kennett, 3 Adolph. & Ellis, 659. 

The plaintiff cannot recover even the four days’ rent. Where 
one enters under a contract of sale which is not executed, as- 
sumpsit for use and occupation will not lie. Smith v. Stewart, 
6 Johns. 46. Bancroft v. Wardwell, 13 Johns. 489. Kirt- 
land v. Pounsett, 2 Taunt. 145. Keating v. Bulkely, 2 Stark. 
R. 419. 3 Stark. Ev. 1517, 1519. City of Boston v. Bin- 
ney, 11 Pick. 1. 1 U.S. Digest, Assumpsit, 131. — 

S. D. Parker, for the plaintiff. The action for the defend- 
ant’s occupancy for four days is well maintained, as he was a 
tenant at will, or at sufferance, and not a trespasser. 4 Kent 
Com. (3d ed.) 114. Keay v. Goodwin, 16 Mass. 4. Doe v. 
Lawder, 1 Stark. R. 308. Right v. Beard, 13 Kast, 210. 
Jackson v. Bradt, 2 Caines, 174. Doe v. Miller, 5 Car. & 
P. 595. Doe v. Jackson, 1 Barn. & Cres. 455. The decis- 
ions cited from 2 Taunt. and from 6 & 13 Johns. do not apply 
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to this case, as they turned on the St. 11 Geo. II. ¢. 19, which 
was never in force in this Commonwealth. 

The fire did not change the-relation of the parties, and noth- 
ing was afterwards done to terminate the defendant’s tenancy. 
He therefore continued liable to pay rent. Cruise’s Digest, Tit. 
9, c. 1, §§ 16-21. Fowler v. Bott, 6 Mass. 63. Belfour v. 
Weston and Doe v. Sandham, 1 T. R. 310, 705. Holtzapffel 
v. Baker, 18 Ves. 115: 4 Taunt. 45. Hare v. Groves, 3 
Anst. 687. Izon v. Gorton, 7 Scott, 537. S. C.5 Bing. 
N. R.'501. . 

Peabody, in reply. In the cases cited, where it was held 
that rent was recoverable after the destruction of the tenement, 
there was either a covenant to pay rent, or the defendant was - 
tenant for years. ‘They are therefore not applicable to a tenant 
at will or at sufferance. 

Suaw, C. J. Although in form this is indebitatus assump- 
sit on an account annexed, yet the charges in the account are 
for rent ; and there being no lease, the only ground on which it 
can be sustained is that of a quantum meruit for use and occu- 
pation, to recover a reasonable satisfaction for the use of the 
premises. Whether the St. of 11 Geo. II. c. 19, giving an | 
action of assumpsit for use and occupation, is in force in this 
Commonwealth, as statute law, we think it unnecessary to de- 
cide ; the court being of opinion, that by a long course of prac- 
tice, which must now be considered as the comfnon law of the 
State, that action may be maintained for rent not reserved by 
deed. Codman v. Jenkins, 14 Mass. 93. 

Several cases were cited to prove that assumpsit would not 
lie for use and occupation, where the purchaser had entered un- 
der a parol contract of sale which had failed. In Kirtland v. 
Pounsett, 2 ‘Taunt. 145, it was argued by counsel, that there 
Was no demise, express or implied, arising from such use of 
premises agreed to be sold, and of which the vendee takes pos- 
session under permission of the vendor. The cause, however, 
was not decided on that ground, but on the ground, that the use’ 
of the purchase money, which had been advanced, was intended 
and must be presumed to be a compensation.for the use and en 
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joyment of the premises. But in the subsequent case of Hull 
v. Vaughan, 6 Price, 157, where the foregoing case was review- 
ed, it was decided, on great consideration, overruling the direc- 
tion of the judge at Nisi Prius, that where the relation of land- 
lord subsisted by any contract, express, or implied by law, the — 
action of assumpsit for use and occupation would lie ; and that 
such contract would be implied from the actual occupation and 
enjoyment of the premises, by permission of the owner, or other 
person having the power of disposal, bese such use and occupa- 
tion had been beneficial. 

The case of Boston v. Binney, 11 Pick. 1, implies that as- 
sumpsit for use and occupation will lie, where one holds lands 
beneficially, by the permission of the owner. It did not lie in 
that case, because the defendant, during all the time for which 
the rent was demanded in the action, held adversely to the title 
of the plaintiffs. 

In the present case, it appears that the defendant entered in- 
to a parol agreement to purchase the house and lot of the plain- 
tiff, of which the house constituted the chief value ; that the 
defendant*paid the amount of the agreed purchase money in ad- 
vance ; that by permission of the vendor, the purchaser entered 
and took possession; but that in about four days, and before — 
the contract was executed by the delivery of the deed, the — 
house was destroyed by fire. Upon an action brought to re- — 
cover back the "purchase money, this court held, that as no deed ~ 
had been given at the time of the fire, the house was at the 
risk of the vendor ; that the loss was his loss ; that the pur- 
chaser was not bound to accept a deed of the land only, after 
. the destruction of the house ; and that he had a right to recover 


the purchase money, as money paid on a consideration which ~ 


had failed. Thompson v. Gould, 20 Pick. 134. Then the 
question arises, upon these facts, whether the purchaser was, at 
any time, and if so, for what term of time, the tenant of the 
vendor and owner. And the court are of opinion, that when 
the defendant thus entered, he became tenant at will of the 
owner. | a 
When one enters.on land, to use and occupy it, with the con- — 
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sent and permission of the owner, but for no definite time, he is 
tenant at will. Where, at common law, one makes a feoffment 
and delivers the deed, without livery of seizin, the feoffee is 
tenant at will. Co. Lit. 56 5. In the case at bar, the posses- 
sion was given under an expectation that a deed would be 
given ; but it was uncertain whether a deed would ever be given. 
Tn fact, in consequence of an unforeseen event, none ever was 
or could be given; and therefore the purchaser, in the mean 
time, was the tenant at will of the owner. Had the deed in fact 
been given, pursuant to the parol agreement, then the tenancy 
at will would be considered as merged in the executed contract, 
which, by its terms, would relate back to the time that posses- 
sion was given under that agreement. 

The next material question is, when this tenancy at will ter- 
minated. 

The purpose for which the defendant entered was, to use and 
occupy the estate, temporarily, until the title could be complet- 
ed, and then permanently. But by the destruction of the build- 
ing, that purpose was wholly defeated, as it was afterwards 
adjudged. ‘I'he tenement became useless to him, and he imme- 
diately vacated the possession of it. He refused to accept a 
deed when tendered to him, by the owner, which was notice to 
‘the owner that he no longer intended to take the title, in the ex- 
pectation of completing which, he had entered ; and he shortly 
after brought his action to recover back the purchase money. 
This appears to us decisive evidence of the determination of 
his will at the time of the fire, and notice thereof to the owner, 
and that the tenancy at will cannot be extended beyond that 
time. 

The plaintiff therefore is entitled to judgment for the four 
days’ rent found by the jury.* 


* See Howard v. Shaw, 8 Mees. & Welsb. 118. Packer v. Gibbins, 1 Adolph 
& Ellis N. R. 421. 
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CuHaARLEs Barnarp & others vs. Isaac Cusnine & others. 


Where the payee of a note, at the time it was signed by the maker, and as a part of 
the same transaction, indorsed thereon a promise not to compel payment thereof, — 
but to receive the amount when convenient for the maker to pay it, it was held that 
the indorsement must be taken as part of the instrument, and that the payee could ~ 
never maintain an action thereon. 


THE plaintiffs’ declaration averred, that on the 26th day of 
June 1838, the defendants, by their promissory note of that 
date, for value received, promised the plaintiffs to pay them — 
$94, on demand, with interest. Such a note was given to the — 
plaintiffs, by the defendants, but there was this indorsement 
thereon: ‘‘ We agree not to compel payment for the amount — 
of this note, but to receive the same when convenient for the 
promisors to pay it. Barnard, Adams & Co.” The signing 
of the note and the signing of the indorsement were made at the — 
same time, and were parts of the same transaction. It was 
agreed by the parties, that if the action could be maintained up- 
on the instrument as declared on, the plaintiffs should have judg- — 
ment: Or if the declaration could be amended, so as to sustain - 
an action on said instrument, (the defendants objecting to such 
amendment,) that then the declaration should be amended on 
such terms as the court should deem proper ; and that if the in- 
strument were of itself sufficient evidence to sustain such amend- 
ed declaration, the plaintiffs should have judgment; otherwise, — 
that the case should be sent to a jury: But if the said instru- 
ment would not sustain an action, under any circumstances, then — 
that the plaintiffs should become nonsuit. 

Dehon, for the plaintiffs. 

W. J. Hubbard § Watts, for the defendants. 

Dewey, J. The plaintiffs insist that the agreement of ei a 
_ defendants is to be construed either, first, as an absolute and un- — 
conditional promise, to pay the sum of money therein named, on — 
demand, and therefore not to be affected by any distinct collat- — 
eral agreement not to enforce payment thereof, leaving the de- } 
fendants to their cross action for any violation of such collateral 
agreement ; or, secondly, that if the whole instrument is to be © 


ao 
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taken together, it constitutes a valid conditional promise to pay 
the sum named in the contract, when the makers are of suffi- 
cient pecuniary ability to pay it. 

Is the stipulation, written on the back of the note, to be taken 
as a part of the contract between these parties, and to be referred 
to as such, in determining the legal effect of the promise made 


_by the defendants? ‘That a written stipulation, not contained: 


in the body of the instrument, may be taken to be a part of the 
contract, and qualify what otherwise would be an absolute prom- 
ise, has been held in numerous cases.. They have usually been 
cases of stipulations, written on the face of the paper which con- 
tains the principal agreement, but distinct from it. Several 
adjudicated cases, however, present the question, as raised in 
the present instance, in reference to stipulations written on the 
back of the paper. Of the first class, are the cases of Jones v. 
Fales, 4 Mass. 245, where the words ‘foreign bills,”’ written 
underneath a promissory note, were held to constitute a part of 
the agreement ; Spring field Bank v. Merrick, 14 Mass. 322, 
where the word “facilities ’? written on the margin of a note 
was held to constitute a part of the note; Heywood v. Perrin, 
10 Pick. 228, where at the bottom of the note was written a 
memorandum of the following purport, ‘‘ one half to be paid 
in twelve months, and the balance in twenty-four months ;’’ and 
this was held to qualify and govern the promise in the body of 
the note. In the case of Makepeace in review v. Harvard Col- 
lege, 10 Pick. 298, the question arose upon a note promising to 
pay the plaintiffs a sum of money therein named on demand. 
At the foot of the note was a memorandum containing an agree- 
ment, that if Makepeace should convey to the payees certain 


_ parcels of real estate, a certain specified sum should be indorsed 


on the note ; and the memorandum was taken to constitute a part 
of the contract. And in Wheelock v. Freeman, 13 Pick. 168, 
wliere a memorandum was added to a note payable on demand, 
stating a different time and manner of payment, the like rule 
was applied ; the court holding ‘‘ that any words written on an 
instrument, which qualify and restrain its operation, constitute a 
part of the contract.” 


ee 
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But there are other cases also, where the question arose upon 
the effect of a written stipulation upon the back of the instru- 
ment. Thus in Stocking v. Fairchild, 5 Pick. 181, which was 
a case of a deed of conveyance of land, absolute in its terms, 
but on the back of the deed there was written a condition in the 
usual form of a condition of a mortgage, it was held that the 
written condition was a part of the deed, and made the convey- 
ance a mortgage. In coming to this result, it was of course 
assumed that the condition on the back was a part of the origi- 
nal transaction, and existed at the time of the signature. In 
Leeds § others v. Lancashire, 2 Campb. 205, an instrument in: 
the form of a promissory note was made for payment of £200, 
on demand, and on the back thereof was written, ‘‘ the withir 
note is taken as security of all such balances as J. M. may owe 
T. Leeds & Co., not extending further than £200; but this 
note to be in force for six months, and no money liable to be 
called for sooner in any case.”? It was held by Lord Ellenbor- 
ough, that as between the parties to the instrument, it was only 
an agreement, and not a promissory note ; and that as to the 
plaintiffs, the indorsement must be incorporated with the body 
of the note, and that they could treat it only as a guaranty. 
Hartley v. Wilkinson, 4 Campb. 127, was an action by the 
indorsee against the makers of a promissory note given for the 
price of ‘‘a quantity of fir belonging to D. Hartley, and lying 
in the parish of F.’? Upon the note was this indorsement: 
‘¢ This note is given on condition, that if any dispute shall arise 
between Lady Wray and D. Hartley, respecting the sale of the 
within mentioned fir, then the note to be void.”?” It was shown 
that the indorsement was made before the instrument was signed 
by the defendants, and thereupon Lord Ellenborough held that 
the indorsement must be taken to be a part of the note, and that 
as the note was to be void on any dispute arising, &c. the pay- 
ment was conditional only, and the instrument was not a prom- 
issory note within the statute of Anne. The plaintiff was non- 
suited, and the court of King’s Bench afterwards refused a rule 
to show cause why the nonsuit should not be set aside. 4M. 
& S. 25. 
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I have referred to the above cases more particularly than 
would have been thought necessary, but for the fact that a dif- 
ferent doctrine is supposed to have prevailed, to some extent at 
least, in the courts of the State of New York, as found in San- 
ders v. Bacon, 8 Johns. 485, and Tappan v. Ely, 15 Wend. 
362, cited by the plaintiffs’ counsel. 

We think that the true rule is, that the construction is to be 
upon the whole instrument, as well that which is written upon 
the back of the note, as that upon the face. 

The further inquiry then is, whether, taking the entire stipu- 
lation, the defendants have made a promise of such legal validity 
and effect, that it may be enforced against them by an action at 
law. It is true, that in a case cited in Bayley on Bills, (2d Amer. 
ed.) 6, from 2 Atk. 32, it is said to have been decided, in a 
case arising upon a promise of the following tenor — ‘‘ Borrow- 
ed of J. S. £50 which I promise never to pay ’? —that the court 
would reject the word ‘‘never,”’ and hold the party liable to 
pay. In one of the notices of this case, it is stated that the 
learned judge assigned as the reason for the decision, that a party 
shall never say, ‘‘ 1 am a cheat and have defrauded.” In an- 
other, it is put more directly upon the ground that there was a 
good foundation for an assumpsit ; there being a lending on the 
one side, and a borrowing on the other, as admitted by the 
signer of the note. Now whether the giving such a note was a 
cheat and a fraud might depend upon all the circumstances of 
the case. If given for a valuable consideration, and as and for 
a good and available legal promise, it might well be said to be a 
fraudulent act ; but if its literal import and legal effect were fully 
understood by both parties, it is difficult to perceive how it 
would be obnoxious to such a charge, or whence the court would 
derive its authority for changing the nature and effect of the 
contract. I suppose the rejection of words, found in an instru- 
ment, rendering nugatory the provisions of such instrument, rests 
principally upon the ground that the parties, when they execute 
an instrument purporting to be a contract, must have intended 
that it should have some validity and effect; and in the case 
put, the word never rendered the promise useless to every intent. 


20 * 
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It did not leave even the evidence of the slightest honorary obli- 
gation to make the payment, but excluded both legal and hon- 
orary liability ; and in this respect, it may be distinguished from 
the case at bar. 

The doctrine contended for by the plaintiffs is, that taking the _ 
whole language of the instrument, it imports a conditional prom- 
ise, a promise to pay whenever the makers of the note have the 
pecuniary ability to pay it, and that it is competent for the plain- 
tiffs, upon proper proof of such pecuniary ability, to maintain an 
action at law to enforce the payment thereof. But we think this 
contract will not bear the proposed construction. It was easy 
to have made a conditional contract of the nature suggested. 
Words direct, simple and obviously manifesting that purpose, 
would naturally have occurred to the mind of the parties, if such 
had been their object. Had they introduced into the contract 
proper and apt words to raise a promise to pay when the makers 
of the note should possess the ability to do so, it would have — 
been a valid promise, which might have been enforced upon the — 
happening of the stipulated condition. But the promise actually — 
made was not that the makers would pay when of sufficient pe- 
cuniary ability, but at their convenience, and was accompanied — 
with the direct stipulation, that their action was not to be hast- 
ened by any compulsory proceedings by the payees; the lan- — 
guage of the contract being ‘‘ we agree not to compel payment — 
for the amount of this note.”? ‘These stipulations leave the con- 
tract without the essential elements of a legal obligation capable 
of being enforced by a suit at law. | 

It was further urged, that it was at least competent for the — 
plaintiff to maintain an action upon this note, and reduce the — 
demand to a judgment — although no execution could issue 
thereon — for the purpose of protecting the demand against the 
operation of the statute of limitations. This view is certainly 
somewhat novel ; the cases of suits'proceeding to a judgment, — 
without the authority to issue execution thereon, being very lim- 
ited in their character, and such as are specially authorized by 
statute. But further ; it is very obvious that if there be here no 
legal contract which can ever be enforced compulsorily, the 
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statute of limitations, as a defence, would always be substantially 
merged in the general defence of the invalidity of the contract : 
Or, taking the other view of the case, and treating it as a prom- 
ise to pay when of sufficient ability, the statute would not begin 
to run, till such ability existed. _ 

The result is, that no action can be maintained upon this 
promise. ‘l'aking it with all its stipulations, it is only an hon- 
orary engagement, a memorandum by which the promisees might 
remind the promisors, by an instrument under their own hands, 
of an honorary obligation outstanding against them. 

Plaintiffs nonsuit. 


Grorce W. JAcKMAN vs. ALBERT BowKER. 


An order in this form —“ Pay J. or order § 300, if the same may be due him from me 
on his and my settlement, out of the last payment due from you to me, on houses 
which I am now building for you’*— and accepted by the drawee, cannot be de- 
clared on as a bill of exchange: But the drawee, in order to maintain an action there- 
on against the acceptor, must aver and prove that, before action brought, there was 
due to the drawee, upon a settlement with the drawer, § 300 or some other sum, 
and also that a sum of money was due from the acceptor out of the last payment to 
be made by him to the drawer on the houses mentioned in the order. 

By an agreement between A. and B., A. was to build a block of houses for B., for a 
sum which was to be paid by three instalments, the last of which was to be paid 
when the block should be finished: It was further agreed, that if A. should fail to 
complete the block, B. should complete it “by contract, by the rules of work, 
or otherwise,” and deduct the cost of the completion from the sum agreed to be 
paid to A.: A. began to build, and drew several orders on B., which B. accepted, in 
favor of workmen employed by A. on the block, and payable out of the last instal- 
ment, if the amount of the orders, respectively, should be due from A. on his settle- 
ment with the payees: B. subsequently advanced money to A. towards payment of 
the last instalment, without the consent or knowledge of the holders of said orders : 
A. afterwards failed to complete the block, and the holders of the orders met and 

_ agreed that B. should proceed to complete it, under the superintendence of a com- 
mittee of said holders, by furnishing materials and hiring workmen by the day, and 
that B., after thus completing the block, and deducting the cost of completion, 

- should distribute the balance, due to A. on the last instalment, among the holders 
of the orders, pro rata, and be discharged from any further liability on his accept- 
ances: B. completed the block accordingly, and upon a subsequent settlement 
between him and A., after deducting the advances made towards payment of the 
last instalment, there was found due to A. less than was sufficient to pay all said 
orders in full. Hedd, that in the absence of a consideration for the agreement that 
B. should be discharged from his acceptances by paying them pro rata, he was 
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bound to pay them in full, in the order in which they were made, to the amount of 
the sum which would have been due to A., on settlement, without deducting the ad- 
vances made towards payment of the last instalment. Held also, that evidence was 
not admissible to show that the payees of the orders, at the time they were ac- 
cepted, must have supposed that it would be necessary that B. should make ad- 
vances to A. on the Jast instalment, in order to enable A. to fulfil his contract. 

One part of the instructions given to a jury, on any point in a cause, is to be taken 
and construed in connexion with other parts; and if the instructions, as a whole, — 
are not erroneous, a party cannot succeed in his exceptions thereto, although a sin- 
gle passage of the instructions, if taken abstractly, may be erroneous. 


AssumpsiT on the following order and acceptance: ‘ Kast 
Boston, Nov. 9, 1839. Mr. Albert Bowker. Sir: Please pay 
George W. Jackman or ordé three hundred dollars, if the same — 
may be due him from me on his and my settlement, out of the 
last payment due from you to me on houses which I am now 
building for you, and charge the same to my account. 

E. & 8. B. Bailey. 

Accepted, 12th Nov. 1839. Albert Bowker.” 

The third count in the plaintiff’s declaration, after setting forth 
the order and acceptance, concluded thus: ‘* And the plain- 
tiff avers, that he did there afterwards, to wit on the 22d day of 
April 1840, account and settle with said Baileys, and that there 
was due and payable to said Jackman, from said Baileys, the 
aforesaid sum of $300, and a much larger sum: And the said 
plaintiff also avers, that the said last payment from said Bowker 
to said Baileys has long since been and is now due: And the 
said plaintiff also avers, that after said settlement between him ~ 
and said Baileys, to wit on the same day thereof, he did demand __ 
of said Bowker the contents of said order, the same being the 
aforesaid sum of $300, and did then and there make known 
and declare to said Bowker, that he had made said settlement; 
and that there was due thereon to him, said Jackman, from said 
Baileys, the said sum of $300, and did exhibit proof to said 
Bowker of the same ; in consideration of all which, said Bow- 
ker then and there became liable to said Jackman, and promised — 
him,” &c. ‘There were other counts on said order, and the 
money counts were added. The trial was in the court of com- 
mon pleas, before Warren, J. who made the followng report 
thereof : 3 
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It was admitted that at the time of the commencement of the 
action, the drawers of said order were indebted to the plaintiff ; 
that a settlement between them had been had ; and that due no- 
tice. of those facts had been given to the defendant. It appear- 
ed in evidence, that previous to the date of said order, a con- 
tract had been made between the Baileys, (drawers of the 
order,) and the defendant, a copy of which is in the margin. * 
It also appeared, that said Baileys commenced building the 
houses under said contract, and continued their operations upon 
them until about the Ist of March 1840, and that their debt to 
the plaintiff was for his work on said houses, under their em- 
ployment, and for board furnished by him to other workmen 
employed by them on said houses: ‘That about said Ist of 
March —the houses being then unfinished — the Baileys became 
embarrassed, and were unable to proceed further under the con- 
tract; and that the defendant, before that time, and after the 
acceptance of said order, had advanced to them about ¢ 1300 
towards the last payment provided for by the contract: That 
before said 1st of March, the Baileys had, from time to time, 
drawn other orders upon the defendant, similar to that now in 
suit, in favor of other workmen employed upon the houses, and 
that the defendant had accepted them ; but that the amount of 
such orders, which were accepted before that now in suit, did 
not exceed $ 800. 

The defendant offered evidence tending to prove that after 
the Baileys became embarrassed, as aforesaid, viz. on the 5th 
of March 1840, the defendant and plaintiff, and the several 


* East Boston, September 13, 1839. We, the subscribers, hereby agree to 
build a block of four houses, with the sheds, fences, conveniences, &c. accord- 
ing to the plans drawn by William Sparrell, and the specifications accompany- 
ing the same, on Paris Street, at East Boston, for Albert Bowker, for the sum 
of $5337: And we further agree, that in case we fail to complete said block 
of buildings, said Bowker shall go on and complete the same by contract, by 
the rules of work, or otherwise, and he shall deduct the costs of said comple- 
tion from the sum of $5337, and to abide by the above named specifications 
and this contract, both in spirit and letter. Payments. $500 will be 
paid as soon as the outside is finished; $1000 more when plastered and the 
windows glazed and hung: Balance when completely finished and accepted. 
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holders of the other orders met together, and agreed that from 
that time the defendant should go on with the work by finding 
materials and hiring workmen by the day, and complete the 
buildings under the superintendence of a committee of the hold- 
ers of the orders, who were to see that he thus completed them 

in the manner pointed out by the contract ; and that, at the same 
meeting, it was further agreed, that after deducting the costs of 
thus finishing the buildings, he should distribute the balance, due 
upon the last payment mentioned in the contract, among the 
holders of the orders, pro rata, and be discharged from any fur-_ 
ther liability upon his accey tances. 

It was admitted that the buildings were completed before the — 
commencement of this suit, and that the cost of them very near- 
ly consumed the balance due on the last payment. 

The defendant relied upon several grounds of defence: 1. 
He contended that no action could be maintained by the plain-— 
tiff against the defendant upon this acceptance; that though 
such acceptance might be evidence of an express promise to 
pay, it was not, per se, such promise, nor did it, per se, create 
any legal liability to pay ; and that it was necessary to aver and 
prove a consideration for such promise. 2. That as the Bai- 
leys never finished the houses, under the contract, the last pay- 
ment, against which this order was drawn, never became due, 
and that therefore there was no obligation to pay this order, al- 
though the houses were completed, in the manner before stated, 
by the defendant, before the commencement of the action. 3. 
That as all parties contemplated, when the several orders were 
drawn and accepted, that the Baileys would finish the houses, — 
and that the last payment would thus become due, and all the 
orders would be paid in full, and as it turned out, without any 
fault of the defendant or of the holders of the orders, that the 
Baileys did not finish the houses, and therefore there was a de- 
ficiency in the fund, so that all could not be paid in full, the » 
holders of the orders were to bear the loss pro rata. | 

The two first objections were overruled ; and as to the third, — 
it. was ruled that the orders, drawn against the last payment, — 
were to be paid in full in the order in which they were accepted, 
until the fund was exhausted . 7 


r 
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4. In regard to the advance of $1300 towards the last pay- 
ment, made as aforesaid by the defendant to the Baileys, the 
defendant offered to prove that said sum was thus advanced to 
enable the Baileys to go on with the contract; that such ad- 
vance was indispensably necessary to enable them to go on; 
that the sum advanced was applied to that purpose ; and that 
the plaintiff, from his knowledge of the circumstances of the 
Baileys, at the time his order was accepted, must have sup- 
posed that such advances would be necessary and would be 
made. But it was ruled, that this evidence was inadmissible, 
unless it were shown that the advances were made with the con- 
sent of the plaintiff; and, that his rights were not affected by 
uch payments to the Baileys. 5. The defendant contended 
that if such an agreement was made, at the meeting before re- 
ferred to on the 5th of March, as he had attempted to prove, it 
was a contract binding upon the plaintiff, as made upon a good 
and sufficient consideration, and under the terms of this new 
agreement the plaintiff was entitled to recover only his propor- 
tion of the small balance remaining in the defendants’ hands after 
‘the completion of the buildings. And in respect to the consid- 
eration, he contended, 1st, that the defendant’s agreement to’ 
distribute the balance, which should remain in his hands, among 
the holders of the orders, pro rata, instead of paying the orders 
in the order of the date of the acceptance, constituted a sufli- 
cient consideration for the plaintiff’s alleged agreement to re- 
ceive a part, instead of the whole amount of his order. 2d. 
That as the defendant had, in his original contract with the Bai- 
leys, provided that he should finish the work by contract, if the 
Baileys failed to complete the buildings, and as at the meeting 
aforesaid, he agreed to go on and finish the buildings by hiring 
men and furnishing materials himself, this formed a sufficient 
consideration for the plaintiff’s alleged new agreement. 3d. 
That the defendant’s agreeing to carry on, and actually carrying 
on the work, under the superintendance of a committee, who 
were thus licensed to enter his buildings, and view as they 
pleased, was a sufficient consideration for the alleged agreement 


by the plaintiff. 
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The jury were instructed, that if they were satisfied that the 
plaintiff, at the meeting aforesaid, made such an agreement as_ 
that which the defendant had attempted to prove, and if such — 
agreement were made upon a sufficient consideration, then the 
plaintiff was entitled to recover only his proportion of the bal- 
ance remaining in the defendant’s hands : Otherwise, he was en- 
titled to recover the amount due on his order, as the defendant 
had, without any authority or consent of the plaintiff, advanced 
$1300 to the Baileys, without which advance the defendant 
would have in his hands sufficient funds to pay this order. And 
the jury were further instructed, that the. mere agreement of the 
defendant to pay the balance, which should remain in his hands, 
to the holders of the orders, pro rata, he not having in fact, be- 
fore the commencement of the action, made any payments to 
said holders, did not constitute a sufficient consideration for the 
alleged agreement of the plaintiff: But that, if the defendant, 
on the 5th of March, agreed to go on and finish the houses, — 
without making a new contract, and if he did then go on, and — 
if this change in the mode of completing the buildings occasion- 
ed him any trouble, prejudice or inconvenience, however slight, . 
this would constitute a sufficient consideration for the agreement 
alleged to have been made by the plaintiff on the 5th of March. 

The jury were further instructed, that if the defendant agreed 
to finish the houses under the superintendence of a committee, 
and did go on and thus finish them, and any damage, prejudice 
or inconvenience thus resulted to him, this constituted a suffi- 
cient consideration for said supposed agreement of the plaintiff 5 


appointment of this committee, fon his own benefit, and that eal 
might have the advantage of their advice in completing the build- 
ings, and that so he received a benefit overbalancing the incon- 
venience, if any, to which he was subjected, then his agreement ~ 
to go on under the superintendence of the committee did not — 
form a sufficient consideration for the plaintiff’s supposed agree- 
ment. | 

The jury returned a verdict for the plaintiff for the amount — 
due upon his order. 


MARCH TERM 1842. 24) 


Jackman v. Bowker. 


To the several rulings and instructions aforesaid the defend- 
ant alleged exceptions. 

B. R. Curtis, for the defendant. 

H. H. Fuller, for the plaintiff. 

Hussarp, J. As to the first exception taken by the defend- 
ant, that no action can be maintained against him upon his ac- 
ceptance, it is certainly true that the order declared upon is not 
a bill of exchange, and that the mere acceptance of it by the 
defendant did not create a legal liability on his part to pay the 
amount of it to the plaintiff. Bayley on Bills, (2d Amer. ed.) 
15,16. ‘To enable the plaintiff to recover, he must aver and 
prove that, at or before the time of the commencement of the 
action, there was due to him, upon settlement with the drawers 
of the order, three hundred dollars, or some other amount ; and 
he must further aver and prove, that before the commencement 
of the suit, a sum of money was due from the defendant out of 
‘the last payment to be made by him under his contract with the 
Baileys. Atkinson v. Manks, 1 Cow. 707. And on examin- 
ing the plaintiff’s declaration, we ‘think the third count is cor- 
rect enough, in point of form, to sustain the verdict ; and if it 
were not so, that the money counts are sufficient for the pur- 
pose — though it is said they were not specially relied on at the 
trial, as no bill of particulars was filed agreeably to the usual 
_ practice in cases where those counts are depended upon. 

In respect to the second exception, that as the Baileys did 
not finish the contract, the last payment never became due from 
the defendant, we think this is too narrow a view of the defend- 
ant’s undertaking. ‘The agreement of the defendant was, that 
in case the Baileys failed to complete their work, he would go 
on and finish the houses, and deduct the cost of their comple- 
tion from the sum of $5337, the stipulated price of the houses ; 
and it was by no means a condition precedent to a right of ac- 
tion by the plaintiff, that the Baileys should themselves person- 
ally complete their contract: But on their failure to do it, the 
defendant was then substituted to finish the houses, and after de- 
ducting his expense in so doing, he would be bound to apply 
the balance, if any, to the payment of his acceptances in the 
VOL. IV. 21 
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same manner as he would have done had the Baileys finished 
the work. a 

As to the third exception to the learned judge’s charge, who 
ruled that the orders were to be paid in full in the order they — 
were accepted, until the fund was exhausted, and not, as the — 
defendant contended, that the order holders should bear the loss — 
pro rata, we see no reason’ for adopting the opinion advanced — 
by the defendant’s counsel, that all the parties either contem- 
plated, when the orders were drawn, that the Baileys would — 
certainly finish the houses, or that all the orders would be paid 
in full. We perceive no such connexion between these parties ; 
or that the plaintiff knew what holders of orders there were, 
besides himself, until after the embarrassment of the Baileys. 
The rule — prior in time, prior in right — is applicable we think - 
to these order holders. In the case of Bryant v. Russell, 23 
Pick. 534, a fund was created for the payment of certain enu- 
merated debts, without any intent to give a preference, and in 
consequence of that, there being eventually a deficiency of assets, — 
it was held that the loss ought to be apportioned upon all the 
debts pro rata ; applying the rule in equity, that where the com- 
mon fund proves insufficient, the parties claiming under it shall 
equally sustain the loss. The cases of Brown v. Allen and Brath- 
waite v. Brathwaite, cited from 1 Vern. 31, 334, are those where 
pecuniary legacies were payable at different times, but out of a 
common fund ; and there the now well known rule of abatement. 
was enforced : Courts of equity having acted on the presump- — 
tion that the testators, in such cases, supposing they had suffi- 
cient estate, intended to make no preferences ; and the abate-— 
ments are made, because in such circumstances equality is equi- 
ty. Inthe case before us, there was no common fund created 
by the Baileys, for the benefit of the order holders, at one and 
the same time, and by one and the same act; but as they con- 
tracted debts in the building of the houses, they made their 
orders, from time to time, to secure those debts, and drew them 
upon the party for whom they were erecting the houses. — 
created no privity among the order holders. | 

The fourth exception respects the advance of a part of t the | 
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last payment to the Baileys, without the knowledge of the 
plaintiff ; the judge having excluded the evidence which the de- 
fendant offered, tending to prove that such advance was abso- 
Jutely necessary to enable the Baileys to go on, and that the 
plaintiff must have supposed such advances would be necessary 
and would be made. We think the evidence was properly ex- 
cluded, as no notice of the intended advance had been given to 
the plaintiff; for the defendant could not safely infer that the 
plaintiff supposed such advances would be made, after his order 
was accepted, without reserving a sufficient amount to meet his 
demand. Besides ; the mistake of the defendant, in supposing 
that, by making the advance, the Baileys would be able to go on, 
ought not to prejudice the plaintiff in his claim. But the de- 
fendant should have either withheld the advance or have con- 
sulted with the plaintiff and obtained his consent to make it ; 
and he must bear the consequences of not doing so. We 
therefore agree with the learned judge, that the evidence thus 
offered was inadmissible to affect the plaintiff’s rights. We 
cannot assume that the plaintiff suffered no prejudice by this 
advance, as the defendant’s counsel has argued ; for the plaintiff, 
if he had been consulted, might have made terms much more 
favorable to himself than those which the defendant would now 
mete out to him in common with others. 

The fifth ground of objection to the ruling of the court is 
founded upon the alleged parol agreement of March 5th 1840, 
and which objection is urged under different heads. The case 
presented to us is not without its difficulties, arising from the 
imperfect manner in which the parties entered into their arrange- 
ment, consequent upon the embarrassment of the Baileys. In 
coming to a decision as to the first head under this exception, 
we think the charge of the judge is to be taken in connexion 
with the instructions given under the second and third heads. 
And though we should rather have said that the sufficiency of 
the consideration must rest upon the probable benefit or incon- 
venience to the one party or the other, at the time of entering 
into the agreement, and would not depend on the manner how it 
turned out, still we consider the latter part of the instructions as 
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the illustrations of what, in the opinion of the learned judge, — 
would constitute a good consideration for the new agreement: — 
And taking the instructions as a whole, we think there are no 
such errors as require us to disturb the verdict ; the charge on — 
the subject of the new agreement having been, to say the least, — 
sufficiently favorable to the defendant. ‘The position of the 
defendant’s counsel, that the defendant was to do the work by 
contract, if the Baileys failed to complete the buildings, and that — 
his agreeing to finish them, by hiring men and procuring materials — 
himself, furnished a good consideration for the alleged new agree- 
ment, we think wholly untenable ; being taken upon a construc- — 
tion of the instrument never intended by the parties. The agree- — 
ment on the part of the defendant, in case the Baileys were not 
able to go on, was, that he himself should go on and complete the 
building by contract, by the rules of work, or otherwise, as he 
should think best ; and the determination on his part to com- — 
plete them, by hiring men and furnishing materials, was no new ~ 
undertaking or new agreement, but what was within the scope — 
and intention of the contract with the Baileys, and in fulfilment — 
of it. The jury have by their verdict declared, if they were 
satisfied with the proof of the alleged agreement, that the defend- — 
ant sustained no loss and suffered no inconvenience, in com- 
pleting the buildings himself by hiring men for that purpose ; and . 
that the appointment of the committee was as much for his ben- — 
efit as for the security of the order holders. We think the 
agreement set up by the defendant in defence of the action — 
supposing it to be proved — is one in which an accord without — 
satisfaction will not avail the party relying upon it, and that it — 
falls within the range of those cases where a promise to receive — 
part of a debt instead of the whole has been held unavailing, — 
unless accompanied by a formal release. In this instance, there ~ 
was neither release nor payment, and consequently no accord | 
and satisfaction. ¢ 
It has been pressed upon’ us in the argument, that the court 
erred in submitting the matter of consideration to the jury ; but — 
n reply to this, we observe that the alleged agreement not being 
n writing, and the evidence on which it is founded not being — 
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given in detail, we have not the means to decide whether there 
was error in this respect or not; and we surely do not feel 
called upon so far to presume it, as to disturb a verdict founded 
upon a charge so favorable for the defendant upon the questions 
presented to the jury for their decision. 

_ Besides ; it often happens that the question is rightfully sub- 
mitted to a jury, whether a new contract or new parties have 
been substituted in place of the old. Much necessarily rests on 
the discretion of a judge, as to the course to be given to a cause 
in the progress of the trial, and in the manner of presenting it to 
a jury: And though judges may, and frequently do, differ in 
their mode of stating a particular case, yet because such differ- 
ences exist, it does not of course follow that either of the state- 
ments is necessarily erroneous. 

On the whole, though this case is not free from embarrass- 
ments, yet taking into view the circumstances, that the order 
was accepted with full knowledge of the plaintiff’s claim ; that 
the advance was made by the defendant on account of the 
last payment, without the knowledge of the plaintiff; that the 
jury have passed upon all the facts in relation to the alleged 
substituted agreement ; and that the true construction of the 
original contract of the defendant with the Baileys required 
him, after their misfortune, to finish the houses, or otherwise to 
answer the order of the plaintiff — we are satisfied with the ver- 
dict ; and agreeing substantially with the rulings and instructions 
of the judge who tried the cause in the court below, we think 
that the several objections of the defendant cannot be sustained, 
and that there should be judgment on the verdict. 

Exceptions overruled. 


AR 
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Louis A. CazENoveE vs. Puiny Cutter & others. 


If a mortgagee of land in Maine, who is in possession for condition broken, require 
that the mortgagor or his assignee pay more than is legally due, in order to redeem, 
and it is paid accordingly, for the purpose of preventing a foreclosure, it is such a 
compulsory payment as entitles the party, who so pays, to recover it back in an 
action, brought in this State, for money had and received. 

In an action by a mortgagor or his assignee, to recover back money overpaid to a 
mortgagee in possession, in order to prevent a foreclosure, the same legal and 
equitable rules are to be applied, which are applicable to a settlement of the mort- 
gagee’s account, upon a bill in equity brought against him to redeem: And in such 
action, it is not to be left to the jury, as an open question, whether the mortgagee’s 
charges are reasonable ; that being a question of law, to be decided by the court, 
according to the facts and circumstances to be found by the jury. 

Disbursements made by a mortgagee in possession for condition broken, to which the 
mortgagor or his assignee, with a knowledge or means of knowledge of the facts and 
circumstances, agrees and consents, are to be deemed reasonable, and must be 
reimbursed. ' 

The agreement of the agent of the mortgagor or his assignee to the employment, by 
the mortgagee in possession, of a person to take charge of the mortgaged estate, at 
a certain rate of compensation, binds the principal so long as the agency continues, 
and is competent though not conclusive evidence that the same compensation 
should be allowed for the like services during the residue of the time that the 
mortgagee retains possession. 


—_—~ 


Assumpsit for money had and received. | 

At the trial before Putnam, J. it appeared that the plaintiff, 
on the 5th of October 1837, paid a large sum to the defendants, 
for the purpose of redeeming an estate in Eastport, in the State 
of Maine, known as the Salt Works ; the defendants being, at 
the time of such payment, mortgagees of said estate, and in pos- 
session thereof for foreclosure : That the payment was made under 
protest, and with notice to the defendants that the plaintiff should 
sue them to recover back the amount unjustly charged, and by him 
overpaid: ‘That in the defendants’ final account as mortgagees, 
was a charge, which the plaintiff paid in full, of $600 a year, 
from April 1835 to October 5th 1837, for the salary which the 
defendants, as mortgagees, paid to Solomon Rice, for custody 
and care of the mortgaged property, as their agent ; and that 
there were other charges in said account, for another agent of 
the defendants, and for costs, fees, executions, compound inter- 
est, &c. The plaintiff also claimed to recover back, besides 
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the charges aforesaid, all sums which the defendants, as mort- 
gagees in possession, might have obtained, by the exercise of 
due diligence, care and economy, for rent, use and occupation 
of the mortgaged property. 

It appeared that on the 13th of August 1830, said Salt 


' Works were owned by Ezekiel Foster, and cost about $65,000 ; 


that said Foster, on that day, made the first mortgage thereof 
to Ezekiel Prince, who duly assigned the same to the defend- 
ants ; and that the defendants, on the 11th of October 1834, 
were put into possession of the mortgaged premises, on a writ 
of habere facias possessionem, which issued on a judgment re- 
covered by them against said Foster, after breach of the condi- 
tion of said mortgage: ‘That Foster, after making the aforesaid 
mortgage to Prince, made mortgage deeds of the same and other 
property to Charles J. Cazenove, and to the plaintiff, respect- 
ively, to secure debts due to the firm of Charles J. Cazenove 
& Co. of which firm the plamtiff was a member: That said 
Charles J. Cazenove died and said firm failed mn 1833 or 1834, 
and that their property was assigned to Eliphalet Hale: That 
on the 10th of April 1834, an arrangement was made by inden- 
ture by and between said Foster, the plaintiff, as survivor of said 


firm, the said Hale, assignee, and Ichabod R. Chadbourne, 


Frederick Hobbs and Jonathan Buck, by which Foster con- 
veyed the Salt Works and other property to said Chadbourne, 
Hobbs and Buck, in trust, to secure payment of the debts from 
him to said firm. Among other terms of this indenture, Foster 
was to remain in possession of the Salt Works, until he should 
fail to make some one of the payments, which by said indenture 
he covenanted to make towards a discharge of said debts ; and 


upon his failure to make any of said payments, said trustees 


were to enter and take possession of said conveyed property, 
and to surrender the same, upon demand, to said firm, or to 
the survivor of them, or their assigns, to be entered upon by 
them under the mortgage deeds last aforesaid, for the purpose of 
foreclosure : That on the 15th of November 1834, said Hale 
gave to the plaintiff a letter of attorney, empowering him to do 
all acts which said deed of trust might require to be done 
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by said Hale, and that the plaintiff acted under said letter 
That Foster failed to make payment, according to the stipula- 
tions of the indenture, and that the trustees took possession of 
the Salt Works, on the 9th of December 1834: That said 
Hale, assignee as aforesaid, on the 20th of June 1835, de- 
manded of said Chadbourne, Hobbs and Buck, that they should 
surrender to him the possession of the property conveyed to 
them in trust, which they accordingly so surrendered on the same 
day : That said trustees, on the 31st of August 1835, conveyed 
the trust estate to said Hale, and the plaintiff gave them a re- 
lease of all further claims on them under the trust deed: That 
said Hale afterwards made an adjustment of the concerns of the 
firm of Charles J. Cazenove & Co. and on the 18th of July 
1837 conveyed to the plaintiff the estates which Foster had 
conveyed, as aforesaid, by the indenture of April 10th 1834. 
The defendants called Frederick Hobbs, one of the trustees 
aforesaid, as a witness. He testified that in February 1834, he 
was requested, on behalf of the plaintiff, to demand of Foster 
payment of a debt ; that he commenced a suit for the plaintiff 
against Foster, and caused the Salt Works, &c. to be attached ; 
that Foster failed in April 1834, and that the witness was em- 
ployed by the plaintiff to assist in arranging Foster’s affairs ; that 
Foster, for the purpose of securing the plaintiff, conveyed his 
property in trust (as above stated), and that the witness accepted 
the trust, and withdrew the attachment and suit: That Solomon 
Rice had the care of the Salt Works, at that time, for Foster, 
who was left in possession by the terms of the trust deed : That 
the witness instituted a suit for the defendants, at their request, 
to obtain possession of the Salt Works, for foreclosure ; that 
judgment was recovered in that suit, and a writ of habere facias 
issued thereon, by virtue of which the sheriff delivered posses- 
sion to the witness, as attorney of the defendants, on the 11th 
of October 1834, as above stated : That said Rice was then on 
the premises, representing himself to be there under Foster, and — 
the witness requested said Rice to take care of the property as — 
he had done theretofore ; that no agreement was made, at that 
time, respecting the sum which Rice should receive for his ser- 
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vices ; but that, at the opening of the spring of 1835, the wit- 
ness, after consulting his co-trustees, Chadbourne and Buck, 
and other persons, on whose judgment he relied, agreed to allow 
Rice $50 per month for his services in taking care of the Salt 
Works estate, until the 1st of November 1835, or until some 
other person, having right, should come into possession: That 
nothing was paid, or agreed to be paid to Rice for his care of 
the property before this last agreement was made with him: 
That the witness saw the plaintiff at Eastport, in 1834, and 
several times afterwards, before September 1836, and that he 
never objected to the employment of Rice ; that he once casu- 
ally remarked that he should ‘‘ not pay Rice that salary,” but 
never said any more on the subject ; and that if the plaintiff 
had named any competent person, at a smaller compensation, 
the witness should have immediately adopted his suggestion. 

There was much evidence, on both sides, as to the condition 
of the Salt Works, their exposure to trespassers, the peculiar 
fitness of Rice to protect them, the practicability of procuring 
other competent men for a smaller compensation, &c. 

The judge instructed the jury, ‘‘ that the defendants were to 
be allowed a reasonable sum for care and expenses, and no 
more ; and that if the plaintiff had paid them more, he could 
recover it back in this action.’? The jury returned a verdict for 
the plaintiff for § 1057-61, and the defendants moved for a new 
trial. 

W Gray, for the defendants. 

Greenleaf § Bolles, for the plaintiff. 

Suaw, C. J. (After stating that it was the opinion of 
_ the court that a payment by a mortgagor of more than is due, 
for the purpose of preventing a foreclosure, is such a compul- 


sory payment, as entitles him to recover it back in an action for 
money had and received ; that the plaintiff was not confined to 
the remedy provided by the statutes of Maine ; and that the 
action could be maintained in this Commonwealth.) This 
action must proceed upon the same rules, both legal and equit- 
able, upon which an account ought to be settled upon a bill 
in equity to redeem. ‘The maxim, that he who seeks equity 
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must do equity, applies to such a case, when tried by a jury in 
an action by a mortgagor to recover back money, as before a 
master to entitle a mortgagor to redeem. ‘The court are of 
opinion that such a case is not to be left to the jury, as an open” 
question, whether the charges of a mortgagee in possession were 
reasonable ; i. e. whether it was reasonable for the mortgagee to _ 


have such services done, and whether they were overcharged or _ 


not. What is reasonable, in such case, is a question of law, 
to be decided upon by the court according to the facts and cir- 
cumstances to be inquired of and found by the jury. 

With more particular reference to the present case, and to 
the large item paid to Solomon Rice, for his care and custody 
of the property, the inquiry would be, whether the mortgagees, 
having taken possession to foreclose, and not using or employing 
the Salt Works, had incurred this expense upon due care, 
attention and consideration ; 1. e. not heedlessly or carelessly, 
but on inquiry, with a view to the situation and condition of the 
property, the capacity of Rice, and the worth of his services ; 
whether the sum had been actually paid by them, or they had 
become absolutely liable to pay it— such liability not being 
dependent on a redemption, or on the event of the mortgagees’ 
receiving the same of the mortgagor, on redemption ; whether 
such expenses were incurred and paid in good faith, without any 
collusion or sinister purpose, and with a single view to the care 
and preservation of the property, and not with a view to other — 
profits and advantages : And the jury should be instructed, that 
if the mortgagees in possession to foreclose — it being doubtful — 
whether the estate would be redeemed or not — upon due con- 
sideration purposely incurred this expense for the care and pres- 
ervation of the mortgaged estate, and actually paid, or became — 
bound to pay, the sums charged for such services, and paid the — 


same, in good faith, for the care, custody and preservation of 


the property, it was a reasonable charge and should be allowed, | 
although the jury should be of opinion that such services were — 


not necessary, or that they were overcharged ; and if no more ~ 


had been charged in the account, the mortgagor was bound to — 
reimburse it, on redemption, and that the plaintiff could not 
recover it back in this action. 
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As it is often a question of difficulty, in such cases, what 
expenses shall be incurred for the benefit, protection and preser- 
vation of the mortgaged property, in which both the mortgagor 
and mortgagee have an interest—if the mortgagee in posses- 
sion, and the mortgagor or his assignee, having the immediate 
right to redeem, consent and agree to any particular measures 
in this respect, and the expenses attending them, such consent 
being given with a knowledge, or the means of knowledge, of 
the facts and circumstances ; the expenses thus incurred must be 
reimbursed by the mortgagor or his assignee holding the equity, 
on redemption. Such expense must be considered, in point of 
law, a reasonable and necessary expense. Conformably to this 
principle, if Frederick Hobbs was the agent of the holder of the 
equity of redemption, as it appears by the evidence that he was, 
at the time that Rice was employed, and to the 31st of August, 
following, at which time the equity of redemption was assigned by 
Chadbourne and others, trustees, to Eliphalet Hale ; the consent 
of Hobbs to the employment of Rice, and to the rate at which he 
was employed by the mortgagees, must be deemed in law to be 
the consent of the holder of the equity ; and during that period, 
the employment of Rice must be considered as sanctioned by 
both parties, and the expense, thus incurred, a reasonable and 
necessary expense. 

If such consent was given by Hobbs, whilst acting as agent 
of the mortgagor or his assigns, to the employment of Rice, at 
the salary agreed on, as useful and beneficial for the protection 
and preservation of the estate, though it is not conclusive, after 
he ceased to be such agent, yet it is competent and strong evi- 
dence of the reasonableness and propriety of the measure after- 
wards, and after the assignment ; the circumstances of the prop- 
erty remaining the same. 

The action for money had and received is an equitable action ; 
it is a substitute for an account before a master on a bill in 
equity to redeem, and is to be tried and decided upon the same 
legal and equitable principles which govern the taking of such 
an account. 

Verdict set aside, and a new trial granted. 

[At the second trial, a verdict was returned for the defendants. ] 
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Epwarp 8S. Ranp, Administrator vs. Witt1am J. Hus- 
BARD & others, Executors. 


Where the payee of a promissory note, which is made by one citizen of this State to 
another citizen thereof, indorses it specially to a citizen of another State, who 
dies and whose will is admitted to probate in that State before the note falls due, 
and his executor, without taking administration in this State, sends the note to a 
notary public in this State, with directions to demand payment of the maker at 
maturity, and the notary demands payment accordingly, which the maker refuses 
generally, without objecting to the notary’s authority, and the notary thereupon 
gives due notice of non-payment to the indorser’s executors ; such demand and 
notice are sufficient to charge such executors; and an administrator of the estate 
of the indorsee within this State, who is afterwards duly appointed here, according 
to the provisions of the Rev. Sts. c. 62, is thereupon entitled to maintain an action 
against them on the note. 


Tuis was an action of assumpsit, in which the plaintiff, as 
administrator of the estate of John Austin, (whose domicil, at 
the time of his death was in New York,) declared against Wil- 
liam J. Hubbard, Russell Sturgis and Jane Hubbard, execu- 
tors of the will of John Hubbard, on a promissory note made 
by Henry Hubbard for $30,000, dated September 1st 1836, 
payable to said John Hubbard, or order, in three years from 
date, and indorsed by him to said Austin. . 

At the trial before Wilde, J. it was proved or admitted that the 
plaintiff was appointed administrator of said Austin’s estate in this 
Commonwealth, conformably to the Rev. Sts. c. 62, §§ 17-20, 
on the 25th of November 1839; that the note declared on was 
made, as in the declaration stated, and that it was indorsed, by 
the said John Hubbard, specially to the order of said Austin; 
and that the payment of § 20,000, part of the principal of said 
note, was indorsed thereon, and also interest in full to March 
4th 1839: That Henry Clark of Boston, a notary public, on 
the 4th of September 1839, presented the note to Henry Hub- 
bard, the maker,:and demanded payment of the same, but that 
he did not pay it: ‘That on the same day, he (Clark) gave 
notice to the defendants, by delivering to William J. Hubbard 
a notification addressed to him, stating the demand on the maker 
and non-payment by him ; and also by delivering to said Wil- 
liam J., as the attorney of Russell Sturgis, another like notifica- 
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tion addressed to said Sturgis ; and by leaving a like notification, 
addressed to Mrs. Jane Hubbard, at her dwellinghouse: That 
said demand was made, and said notice given, at the request of 
John Parkinson, one of the executors of said John Austin’s 
will, which had been proved in the State of New York, but who 
never received letters of administration in this Commonwealth. 

The defendants contended that the foregoing facts did not 
constitute a legal demand upon the maker, nor legal notice to 
| them, as executors of the indorser. The judge ruled that the 
demand and notice were sufficient, and the jury returned a ver- 
dict for the plaintiff for ¢ 11,091-67. 

Judgment to be rendered on the verdict, if the ruling of the 
judge was right ; otherwise the plaintiff to become nonsuit. 

W. J. Hubbard, for the defendants. 

E. 8S. Rand, pro se. 

Suaw, C. J.* The only question in the present case is, 
whether the note was dishonored by a proper presentment to 
and demand of the promisor, and non-payment by him, when 
notice was given to the executors of the indorser. In deciding 
this question, it is necessary to consider the peculiar circum- 
stances of the case. 

The note was for a large sum, dated Seri beaten Ist 1836, 
payable in three years from date, signed by Henry Hubbard, pay- 
able to the defendants’ testator, John Hubbard, or order, and by 
him indorsed, not by a blank indorsement, but by an indorsement 
filled up, by which it was made payable to John Austin, or 
order. John Austin was a resident of the State of New York, 
and died there before the note became due, having made a will, 
which had been admitted to probate in that State, and letters 
testamentary had been issued thereon to John Parkinson and 
others, executors ; but the will had not been proved or filed, 
nor any administrator been appointed, in this Commonwealth. 
The note, at maturity, was placed by Parkinson, one of the 
executors, in the hands of Henry Clark, a notary public of this 
State, who, on the last day of grace, presented the note to the 


* Hubbard, J. did not sit in this case. 
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maker and demanded payment ; and upon non-payment thereof, 
he gave due notice to the executors of the indorser. 

The question then is, whether the notary public had such an 
authority, that upon receiving the money and giving up the 
note, the promisor would have been discharged ; or whether, 
notwithstanding such payment, he would have been liable te. 
pay it over again to an administrator with the will annexed, ap- 
pointed by a probate court of this State. If such payment 
would have been a valid discharge, then we think the present- 
ment and demand were sufficient, the non-payment was a dis- 
honor, on notice of which the indorser was bound. It is not 
necessary to show that the person making the presentment had 
a right to sue, or that the party, to whom presentment was made, 
was liable to be sued. The conditional undertaking of the m- 
dorser is, that in case the maker does not pay the note upon 
presentment at maturity to one then a bond fide holder, author- 
ized to receive payment and give up the note, on due notice 
given to him, he will pay it. The maker may have become a 
bankrupt, or he may have absconded, or deceased and no ad- 
ministrator appointed. In none of these cases can the maker-be 
sued. But if there is a failure of payment, and if a refusal be 
given to one entitled to receive payment and give a discharge, 
it is a dishonor. So if one has indorsed the note of a minor, or 
other person not liable to be sued, he is liable, on presentment and 
neglect or refusal of such person to pay ; because his obligation, 
by his indorsement, is to pay the note, if on presentment the 
maker in fact does not pay it, although the maker may not be 
legally bound to pay. ‘The question then in such case is, not 
whether the promisor is compellable to pay the note to the 
party presenting it, but whether he can safely do so voluntarily, 
and take up the note. If he can, his neglect is such a dishonor 
as will charge the indorser in a suit rightfully brought on the 
same. 

A notary public is accredited on account of his known publie 
character, and demand and presentment made by a notary, are 
undoubtedly good and available, if he was employed, and the 
note was delivered tc him, by the lawful holder ; the possession 
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of the evidence of the debt, ready to be delivered up, when that 
evidence is a negotiable bill or note, is evidence of the authority - 
under which he acts, and sufficient, without further proof. Bank 
of Utica v. Smith, 18 Johnss 230. In this case, no proof of 
such authority would have been necessary to enable the indorser, 
if he had paid and taken up the note, to maintain an action against 
the promisor ; because the indorser, in that event, might strike 
out his own indorsement, and would then have been remitted to 
his original right, as payee, to maintain an action against the 
promisor, on the note. Kmerson v. Cutis, 12 Mass. 78. Ells- 
worth v. Brewer, 11 Pick. 316. 

Had Parkinson, as the executor of the will of the holder, 
proved in another State, such an interest in this note, or such a 
disposing power over it, that he might be considered the lawful 
holder, with authority to employ a notary public to present the 
note and demand the payment of it in Massachusetts, there 
being then no legal representative of the testator in this State ? 

In the first place, we think this question is not governed by 
that class of English cases, in which it has been held that a 
promissory note, being a simple contract debt, is, as such, 
bona notabilia in the diocese, where the debtor lives, (Chitty on 
Bills, 2,) and that an administrator appointed in another dio- 
cese cannot demand and receive payment of such note, and give 
a good discharge, or otherwise intermeddle with the effects of his 
itestate in another diocese. Wankford v. Wankford, 1 Salk. 
301. Nor is it affected by that class of American cases, which 
hold that an administrator, appointed in one State, cannot col- 
lect simple contract debts due in another. Goodwin v. Jones, 
3 Mass. 514. Stevens v. Gaylord, 11 Mass. 256. Vaughn v. 
Barret,5 Verm. 333. Pond v. Makepeace, 2 Met. 114. These 
are all cases of intestacy, and turn on the authority of an admin- 
istrator, as contradistinguished from that of an executor appoint- 
ed by the will of the testator. In such case it is held, that as 
an administrator derives his whole authority from the law of the 
State under which he 1s appointed, his authority cannot be ex- 
tended beyond its jurisdiction ; though were it a new question, © 
there would be great convenience and perhaps some legal ground 
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to decide, as between the States of this Union, that where a 
principal administration is granted, that is, an administration in 
the State where the intestate had his domicil, and by whose laws 
his personal property must be distributed and his estate settled, 
(Dawes v. Head, 3 Pick. 128,) the principal administrator 
should so far have authority over debts due in other States, by 
negotiable securities or otherwise, that a payment to him, by the 
atizen of another State, before administration granted in the lat- 
ter, should be a good discharge. What shall be done, when the 
holder of a promissory note or bill of exchange, not indorsed in 
blank, but specially filled up, dies before the note or bill becomes 
due, but the bill is to become due so soon that no administrator, 
in due course of law, can be appointed before its maturity, is 
nowhere directed. ‘There seems to be no decision on the sub- 
ject. Whether demand made and notice given by the adminis- 
trator, within reasonable time after his appointment, though after 
the maturity of the bill, would be sufficient to hold the drawer 
and indorsers, or what other course should be adopted, seems 
nowhere to have been adjudged. It is a question to be decide 


—,. 


when it arises. 
But there is a broad and marked distinction, recognized at 
common law, between the authority of an administrator, deriving 
his powers from the appointment of the ordinary, and an execu- 
tor, deriving his powers from the will, of which the letters testa- 
mentary, granted by the ordinary, are the due and proper au- 
thentication. , 
The property of goods is vested in the executor before pro- 
bate. He may pay and receive debts; may commence an 
action, though he shall not declare ; because when he declares, 
he must make profert of his letters testamentary, if he sues as 
executor, or if the will is a part of the proof necessary to his 
title ; but he may maintain trover before probate, for goods of 
the testator, taken out of his possession ; for there the profert 
of letters testamentary is not necessary. Com. Dig. Adminis- 
tration, B. 9. 5 Barn. & Ald. 745, 746. 4 
An administrator can do nothing, though entitled to adminis- 
tration, before administration granted to him; inasmuch as he 
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derives his authority, not like an executor from the will, but 
entirely from the appointment of the ordinary. But the title of 
an executor is derived from the will itself, and he may perform 
most of the acts incident to his office, before probate. 1 Williams 
on Executors, 159, 160, 239. Amongst other powers, he may 


receive or release debts owing to the estate. Co. Lit. 292b. 


Wankford v. Wankford, 1 Salk. 306. In this case, it is said 
by Lord Holt, that the executor, before probate, is entitled to 
receive all debts due to the testator, and that all payments made 
to him are good, and shall not be defeated, though he dies and 
never proves the will. All the testator’s goods are in his actual 
possession, at what distance soever, and he may maintain trover 
for them. 

That these powers, which an executor has at common law, 
are to be considered as somewhat modified and restrained by the 
laws of this Commonwealth and of other States of the Union, 
requiring an executor to give bond before entering upon the 
duties of his office, may well be admitted. Rev. Sts. c. 63, § 2. 
Monroe v. James, 4 Munf. 194. Martin v. Peck, 2 Yerg. 298. 


_ But precisely to what extent they are so restrained, must be 


| 


; 
| 
] 
| 


: 


| 
| 


———————— 


determined, as the questions arise, upon a just construction of 


_ those statutes. 


The ground upon which we place our opinion that the de- 
mand, made in this case by the notary, under the authority of 
Parkinson, one of the executors of Austin in New York, was 
sufficient, is this ; that the note was in the possession of Austin, 
at his decease ; that New York was his domicil, and that his 
estate was to be distributed and settled according to the laws of 
that State ; that the executors had the lawful possession of the 
note, with a qualified interest therein, with a right to collect it 
against any party in New York ; that no other person had then 
been qualified, by taking letters of administration, with the will 
annexed, in this State, to take possession of the note and make 
the demand ; and that therefore a voluntary payment by the 
promisor to the notary, he giving up the note, would have been 
a good payment ; and that no other person, who should subse- 


_ quently be appointed administrator with the will annexed, in this 
22 * 
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State, could afterwards have recovered on the note. It does 
not appear that the promisor refused to pay, or objected to 
paying the note on account of any want of authority in the no- 
tary to make the demand and give up the note. Had he pro- 
fessed his readiness to pay, and declined solely on the ground 
of the want of probate of the will and letters testamentary in” 
this State, it would have presented a very different question. 
Notice of that fact might have been given to the executors of 
the indorser, that they might have availed themselves of any 
security in their hands, or any means in their power to secure 
themselves, until a proper administrator could be quill to 
give a discharge. | 

The court are inclined to the opinion, that it was competent 
for these executors in New York, having the whole title and 
interest in the note not yet due, to indorse it in due course of 
business, so that an indorsee might have demanded the amount 
of the promisor at maturity, and on default and notice have 
proceeded against the indorser. In Rawlinson v. Stone, 3 
Wils. 1, it was decided unanimously, on great consideration, 
after three arguments in the common pleas, and in the king’s 
bench, on error, that an administrator had authority to indorse a 
note due to the intestate ; and both courts said it was every 
day’s practice and the constant usage, for executors and admin- 
istrators to indorse bills and notes payable to the order of their 
testators and intestates. It was held also, that it was unneces- 
sary for the indorsee to make profert of the letters of adminis 
tration, under which the administrator indorsed. ‘This point 
seems to have ever since been considered as an established rule 
of the law merchant, and is so laid down in elementary treatises. 
Watkins v. Maule, 2 Jac. & Walk. 237. Chitty on Bills, (Cu 
ed.) 122, 123. Kyd on Bills, (3d ed.) 107. 

It would seem that a valid indorsement must transfer the 
whole interest and legal title to the bill, and give to the indorse 
the same right to proceed against all the parties to the bill, which 
an indorsement by the testator or intestate, in his lifetime, would 
have given. af 

We are aware that it has been decided in New Hampshire, 
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Thompson v. Wilson, 2 N. Hamp. 291, and in Maine, Stearns 
v. Burnham, 5 Greenl. 261, that an indorsee, upon a note 
indorsed by the executor of a will proved in another State, can- 
- not maintain an action in those States. In the former case, the 
note had long been due, before it was indorsed, and therefore 
the defendant had a right to make any equitable defence against 
the promisee, which was one ground relied on. In the case in 
Maine, the date of the note is not given, and therefore it does 
not appear whether it was overdue or not, when it was indorsed. 
But the facts are said to be exactly similar to those in the New 
Hampshire case. Oue of the leading arguments in the case in 
Maine was, that if an indorsee were allowed to sue in his own 
name, it prevented the setting off of demands against the testa- 
tor, and displaced equities, Now it is manifest, that if the note 
was not due, when it was indorsed, and was rightfully indorsed 
by one having authority, then the promisor could have no set- 
off against the promisee, nor other defence founded on equities 
against him. We think, therefore, that this must have been a 
case where the note was overdue when indorsed. It cannot 
however be denied, that in these cases the reasoning of the court 
goes somewhat farther than the case of anote overdue. The 
main argument is, that if the indorsee of such an executor could 
bring an action, such executor would give to another a power 
which he does not himself possess ; that is, of successfully suing 
for and recovering a note in our courts. But this‘reasoning seems 
not quite satisfactory. A person, in many cases, by the execution 
of his power, may give a title, on which title another can main- 
tain an action, though he could maintain none himself. In the 
very case of an administrator, the ordinary, by a grant of admin- 
istration, enables the administrator to maintain actions, which he 
could not maintain. An executor, under a power to sell real 
estate, confers on his vendee a title and a power to bring actions, 
which he could not bring. So an administrator under our 
statute, who sells real estate under a license. The only ques- 
tion which would arise is this ; which administrator, where there 
is an administration in several States, has a right to indorse, and 
must the indorsement be made by an executor or administrator 
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appointed and authorized in the State where the debtor dwells? ria ‘ 
the latter be held, as seems to be implied in the cases cited, what , a 
is an indorsee to do, who holds a note, with a promisor and sey- ‘ 
eral indorsers, living in different States ? Must it be indorsed by Fe 
one so as to give a right of action against the promisor, and by _ 
another administrator, so as to give a right of action against — 
each indorser? If the latter be the rule, then it would follow, — 
that the different administrators in different States might indorse y 
to different persons, and one indorsee would have a right of action . 
against one party and another against another on the same note. ; 
Such a rule would seem to be attended with great perplexities. y 
If it once be held that a note may be indorsed, it would seem to 
follow, that upon a valid indorsement the indorsee becomes the 
legal proprietor and holder to all purposes, with a right, as hold- . 
er, to proceed against any party, in any State, as he might 
upon any other good legal cause of action, in his own right; — 
and that any administrator duly appointed, especially the adm 
istrator appointed in the State of the intestate’s domicil, and — 
having the custody of the note, and the executor named in the 
will, after probate, having the lawful possession and custody o 
the note, not yet due, may indorse and deliver it over, and wi " 
therefore become accountable for the value, as assets, and that his 
indorsee will be the lawful holder of the note. If the executors, 
in the present case, had a power to indorse the note, we thin ie 
they had authority to place it in the hands of a notary to make a3 
demand, and that payment to him would have been a soe ce 
charge. 
We have thus far considered the executors, who had proved q 
the will in New York and taken letters testamentary from t he 
proper tribunal there, as having at least the same vuhonial 
this State, as the executor of a will before probate. i 
By the provisions of our law, a will proved and allowed in 
another State may be filed and allowed here, and shall the 0 
have the same force and effect within this State, as a will origi- 
nally proved here. Rev. Sts. c. 62, §§ 17-20. Bya pro- 
vision in the constitution of the United States, art. 4, § 2, the 
citizens of each State shall be entitled to all privileges and” 
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immunities of citizens of the several States. Under these sev- 
eral provisions, we suppose it would have been competent for 
the executors, after receiving letters testamentary in New York, 
to have come here and filed the will in the probate court, and 
had the same allowed, and to have taken letters testamentary 
here, upon a compliance with the rules of law upon that subject. 
If so, then they had the ordinary authority of an executor before 
probate. A very different rule prevails, when an executor brings 
an action. ‘Then, if he sues as executor, he must be prepared 
with the probate of the will and letters testamentary, at the com- 
mencement of the suit ; because he must make profert of them 
in the first instance. But if he merely claims property under 
the will, he may bring an action before probate, and it is sufii- 
cient to produce probate of the will on trial, when that will 
becomes necessary, as evidence of title. Whereas an adminis- 
trator can commence no suit, till administration granted ; that 
being the foundation of his title. 

It is somewhat remarkable, that in the multitude of actions 
upon bills and notes, there are not more direct authorities upon 
_ this subject, either in England or in the United States. 

It is stated in Chitty on Bills, (6th ed.) 247, ‘‘if the holder 
of a bill, at the time it becomes due, be dead, it is said that his 
executor, although he have not proved the will, must present it 
to the drawee.”? ‘The authorities cited in the margin are Po- 
thier, Molloy, and Marius. No decided case is referred to. 
Perhaps under the authorities before cited, fully recognizing the 
power of an executor, before probate, to receive all debts due 
to the testator, there could be no room for doubt in the English 
courts. Still there seems to be the same dearth of authorities 
in respect to the case of the holder of a bill or note, who may 
die intestate, and which comes to maturity before administration 
granted. ‘There seems to be no adjudged case on the subject, 
and the elementary writers are at variance. It is indeed stated 
by Marius, p. 32, (as published with Malynes’s Lex Mercato- 
ria,) that ‘‘ if the party to whom a bill of exchange is made pay- 
able be dead, when it falls due,:and that his executor or adminis- 
trator have not yet proved the will or taken out letters of admin- 
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istration, yet nevertheless you must not omit to make demand of 
the money at the just time limited in the bill ; and if you offer 
security to save harmless against the executors and administra-— 
tors of the same party deceased, and that it be refused, you — 
must protest for non-payment.” But Molloy, Book II. ¢. 10, 
§ 34, says, ‘‘ if the party be dead to whom the moneys are made — 
payable, and the moneys are ready to be paid, and there 5 no ‘a 
person that can legally give a discharge, yet a ptotest ougit not — 
to go for non-payment: The reason is, because there 1s no — 
person that hath any authority, either in deed or in law, to make ; 
it; anda notary ought not to make it: Nor does it avail, that — 
security be offered to save him harmless against the executors - 
or administrators.”” In Bac. Ab. Merchant, M. 7, it is said, 
‘¢if he to whom the money is to be paid dies, there can be no 
protest before probate of his will or administration granted,” and — 
' the foregoing passage in Molloy is cited to support the position. ‘in 
Roscoe, in his Digest of the Law relating to Bills of Ex- — 
change, &c. p. 147, (after referring to these passages in Marius — 
and Molloy,) says, ‘‘it would seem that the drawer and indor- 
sers would not be discharged, provided presentment be made 
and notice be given of the dishonor, by the executor or admin- — 
istrator, in reasonable time.’ Evans, however, in his Essay on a 
Bills, &c. (Amer. ed.) 75, expresses a different opinion. . 
In Byles on Bills, 29, it is said, ‘‘ if the holder be dead and 
the executor have not yet proved the will, still it seems the ex- 
ecutor is bound to present the bill when presentable ; for his 
title to his testator’s property is derived exclusively from the — 
will, and vests in him from the moment of the testator’s death. — 
But, as the title of an administrator is derived wholly from the — 
ecclesiastical court, and he has none till the letters of adminis-— 
tration are granted, he would probably be excused by impossi- — 
bility.”’* bee w 
The present case, it will be perceived, is decided mainly on — 
its own circumstances, which are somewhat peculiar. The 


a 


* In Story on Bills, § 360, (published since the case in the text was decided) it 
is merely said, “if the holder is dead at the maturity of the bill, the presentment — 
should be made by his executor or administrator, if any has been appointed ” 
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decision goes on the ground, that the notary public was furnish- 
ed with the note by those who had the rightful custody and con- 
trol of it; that there was no executor or administrator in this 
Commonwealth, competent or authorized to demand payment ; 
that on demand made upon the promisor, the authority of the 
notary was not questioned, but the refusal to pay was general 
and unqualified, and seasonable notice of such refusal was given 
to the executors of the indorser ; and therefore that they are 
answerable to an administrator with the will annexed, afterwards 
appointed and qualified, and under such appointment authorized 
to bring actions in this State. 
Judgment on the verdict. 


NATHANIEL HospartT & another vs. EBENEZER ‘I’. ANDREWS. 


Promissory notes made by A. to B., were indorsed by B. and pledged to C. as collate- 
ral security for payment of money due from B. to C.: A. failed, and assigned all his 
effects in trust for the benefit of his creditors ; said notes being among the preferred 
debts: B. afterwards failed, being indebted to A., as well as to others, and as- 
signed all his effects, including “a balance in the hands of C.,’ in trust for the 
benefit of his creditors: The assignees of A. transferred the property, which was 
assigned to them, to other assignees, of whom C. was one, under the same trusts: 
C. and others, who were A.’s substituted assignees, reconveyed to A. all the prop- 
erty which he had assigned as aforesaid, on his paying the debts which were preferred 
in the original assignment, anda certain proportion of the other debts: B.’s as- 
signees afterwards sold and conveyed to D. “a surplus of property pledged by B. to 
C., consisting of notes,” &c. C. received from the effects of A. full payment of 
said pledged notes, whereupon there was a balance in his hands in favor of B. after 
payment of the demands which they were pledged to secure. 

Held, on a bill in equity against C., that said balance should be paid by him to D. and 
not to B., nor to A., nor to A.’s last assignees. 


Tuis was a bill in equity, originally brought by Nathaniel 
Hobart to conipel the defendant to render an account, and to 
pay over to him such sum as should thereupon be found due to 
him. ‘Timothy H. Carter was afterwards made a party, as 
plaiatiff, by order of the court. The facts of the case, so far as 
they relate to the point decided by the court, and _ hereinafter 
stated, appeared in the bill, answer, and master’s report ; and 
were as follows : From 1829 to 1834, the defendant, at different 
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times, assisted Timothy H. Carter in raising money, by indors- 
ing said Carter’s notes, and otherwise, for which he received a 
commission, and was also protected by collateral security. 
Among other property, which was placed in the defendant’s 
hands to secure him for liabilities incurred for Carter, were thir- 
teen promissory notes made to said Carter by the firm of Carter, 
Hendee & Co. for value received, and indorsed by him. 

On the 8th of May 1834, Carter, Hendee & Co. failed, and 
assigned their property, in trust for their creditors, to Samuel 
G. Goodrich and three others. In this assignment, the aforesaid 
thirteen notes, amounting to about $9700, were placed among 
the preferred debts of the assignors, being described as “‘ held 
by E. T. Andrews, as collateral security.”” ‘Timothy H. Car- 
ter was, at the same time, indebted to Carter, Hendee & Co. 
about $ 5000, which debt was assigned by them, with their other 
effects and credits, to said Goodrich and others, but was never 
paid by Timothy H. Carter. 

On the 26th of May 1834, Timothy H. Carter failed, and 
assigned all his property, in trust for his creditors, to David b. 
Child and Richard B. Carter. Among other property thus 
assigned was ‘‘a surplus of property pledged to E. T. An- 
drews, consisting of notes of hand,” &c. On the same day, 
Goodrich and others, the assignees of Carter, Hendee & Co., 
with the consent of the assignors, assigned all the property, so 
as aforesaid conveyed to them in trust, to said E. T. Andrews, 
Samuel P. Heywood, and Charles Bowen, to hold the same 
on the trusts in the original deed of assignment. | 

On the Ist of April 1837, the defendant rendered to said D. 
L. Child and R. B. Carter, assignees of Timothy H. Carter, - 
his account current with said Timothy ; and on the Ist of May 
next after, said Richard B. Carter sold, and conveyed by deed, 
to Hobart, the plaintiff, all the right of said Child and Carter to 
a portion of the property assigned to them by T. H. Carter, 
among which was mentioned a ‘‘ balance in hands of E. T. An- 
drews.”? ‘This conveyance was afterwards confirmed by said 
Child. . 

On the 31st of Mav 1837, Bowen, one of the trustees of 
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Carter, Hendee & Co., gave notice to Andrews, the defendant, 
that if he had received from the effects of Carter, Hendee & Co. 
more than sufficient to pay his claims against T. H. Carter, he 
must account with their trustees for the balance. , 

On the 9th of June 1838, an indenture was executed by and 
between Richard B. Carter and Charles J. Hendee, (two of 
the firm of Carter, Hendee & Co.) and said Andrews, Hey- 
wood and Bowen, assignees and trustees as aforesaid, in which 
said assignees covenanted that they would assign and set over to 
said Richard B. and Charles J. all the moneys, goods, effects, 
credits, choses in action, &c., belonging to Carter, Hendee & 
Co , or in the hands of said assignees, as such, upon being paid 
therefor such sums as should liquidate and settle debts owing by 
said assignees, as such, and such further sums as would pay to 
the creditors who had signed the assignment of Carter, Hendee 
& Co., and were not preferred, ten per cent. on the principal 
sum of their demands ; the aggregate sum not to exceed $ 3400, 
and to be paid on or before May 15th 1839. And on the 6th of 
March 1839, pursuant to the covenant aforesaid, the remaining 
property of Carter, Hendee & Co. was delivered to said Rich- 
ard B. Carter and Charles J. Hendee ; the guaranty of a third 
person being given to said assignees, that the terms of said in- 
denture should be performed by said Carter & Hendee. 

The full amount of the thirteen notes above mentioned was 
paid to the defendant from the assigned effects of Carter, Hen- 
dee & Co. 

Several accounts of the transactions between the defendant 
and ‘Timothy H. Carter were settled by said Carter and by his 
assignees. And the defendant, in his answer, relied on those 
- settlements as conclusive. He also insisted, that on a final ac- 
count of his said transactions, there was no balance, in his hands, 
due to said Carter: He further set forth in his answer, that if 
there were in his hands, on account of the money received by 
him on the aforesaid thirteen notes, any balance for which he 
ought to account, the same was due in equity, and ought to be 
repaid, to the trustees of the property of the firm of Carter, 
Hendee & Co., or to said Richard B. Carter and Charles J. 
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Hendee, and not to the plaintiffs or either of them ; and that 
said trustees, and said Carter & Hendee, both claim of the de- 
fendant, that such balance, if any, should be paid to them. 

At March term 1840, the court ordered that a mutual account 
of all the dealings and transactions between said Timothy H. 
Carter and the defendant (not included in certain accounts men- 
tioned in the defendant’s answer as settled) should be taken by a 
master, who, in taking such account, should make to the parties 
all just allowances : And that if there should appear to be any 
balance against the defendant, the master should inquire whether 
the same should be paid to the complainants or either of them, 
or to the persons, or either of them, who in said answer are 
mentioned as claiming the same. 

The master, to whom the case was referred, stated an ac- 
count, according to the order of court, in which the balance was 
against the defendant ; and he reported that said ‘* balance ought 
to be paid to the complainant, Nathaniel Hobart.”? Several — 
exceptions were taken, on both sides, to the master’s report ; but 
the main question arose on the exception taken by the defend-, 
ant to that part of the report which directed the balance to be 
paid to Hobart. 

B. Rand, for the defendant. 

Fletcher & T. P. Chandler, for the plaintiffs. 

Suaw, C. J. It appears that before the failure of any of 
the parties, or any assignment, Timothy H. Carter, holding the 
business notes of Carter, Hendee & Co. given by them to him 
for a full and valuable consideration, had indorsed them to An- 
drews, as collateral security for moneys advanced by him to said 
Carter, or raised for the use of Carter, on the credit of An- 
drews’s indorsement. Being notes given for value, and indorsed, 
Carter, Hendee & Co. were bound to pay the amount in full to 
the holder, whether the holder had or had not a claim to the full » 
amount against the indorser ; and the obligation of Andrews 
was, to account for the surplus, if any —after his advances 
were paid and his indorsed notes taken up — with Timothy H. 
Carter. Upon this surplus, Carter, Hendee & Co. had no lien, 
and no claim of any sort, legal or equitable. 
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Suppose then it is true, as now claimed by the defendant, that 
at the time when Carter, Hendee & Co. made their assignment 
to trustees, in May 1834, of all their effects, Timothy H. Car- 
ter was indebted to them on account, in the sum of $5000 ; it 
was a personal debt, for which they: had no security, and it 
passed, as a chose in action, to their assignees, Samuel G. Good- 
rich & others, and subsequently by assignment, from them to 
Bowen, Heywood and Andrews. They, as such assignees, 
had a claim, in the name of Carter, Hendee & Co. against Tim- 
othy H. Carter. But they had no means of charging it on the 
balance in the hands of Andrews, without some pledge or as- 
signment of that balance by Timothy H. Carter; and none 
such was made. Had the notes of Carter, Hendee & Co. to 
Timothy H. Carter been made without value received, for the 
accommodation of Timothy H. Carter, and by him pledged to 
Andrews to secure him for advances, then, as far as Andrews 
held for value, he could demand payment of the notes of Carter, 
Hendee & Co. ; but as to the surplus, not holding for value, he 
could not enforce payment, for the use and benefit of Timothy 
H. Carter ; because, as between him and the promisors, there 
was no real debt, and the holder could have no legal or equita- 
ble right to recover against them for his use, nor against their 
assignees, to whom their property had been assigned subject to 
the same equity. But they were not accommodation notes. They 
were negotiable notes given for value, duly indorsed so as to 
pass the whole property, and the indorsee and lawful holder of 
them was entitled to be paid in full ; and against such payment 
Carter, Hendee & Co., and their assignees, had no legal or 
equitable set-off in the debt due from Timothy H. Carter. An- 
drews, therefore, must recover the full amount of these notes, 
as against them, although such payment, with other funds, would 
place in his hands a surplus beyond what would be necessary 
to meet and reimburse his claims. , 

This surplus then, either actually existing, or depending upon 
the contingency of future collections, being in the hands of An- 
drews, without any lien thereon, or any equitable right of set-off, 


on the part of Carter, Hendee & Co., Timothy H. Carter had a 
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disposing power over it, and could assign it in equity, as against 
them, to ary person. In this state of things, he did, in May 
1834, make an assignment of property for the benefit of his 
creditors, and in that assignment included this surplus, in terms ; 
and the equitable right to it then vested in his assignees. It 
made no difference that Andrews, from whom the balance was 


to come, was one of the assignees of Carter, Hendee & Co. ; - 


he was also a creditor, holding their notes, and had a right to 
recover the amount in full; and when recovered, he was ac- 
countable over to ‘Timothy H. Carter and his assignees, in the 
same manner as if the money had come from any other source. 

Nor does it make any difference, that the payment of those 


thirteen notes was effected by means of a provision for their 


being preferred, in the trust assignment of Carter, Hendee & 
Co. ‘That assignment was not, in the first instance, made to 
Andrews and others. Andrews was then a stranger to it ; and 
he and his co-assignees came in afterwards by an assignment 
from the first assignees. In making that assignment by Carter, 
Hendee & Co. to trustees for their creditors, it would have been 
competent for the parties to have limited the preference, therein 
provided for the thirteen notes held by Andrews, to such part 
of them as would be sufficient to pay and satisfy the demands of 


Andrews against Timothy H. Carter, and not have extended 


it farther. In that case, the creditors of Carter, Hendee & Co. 
would have had an equal share in the benefit of this surplus. 
But such limitation was not made. The notes were preferred 
in full, although they might be more than sufficient to pay An- 
drews. After the execution of that assignment, the time had 
passed for providing in it for any equitable set-off in favor of the 
creditors of Carter, Hendee & Co, by so limiting the prefer- 
ence, or otherwise. 

It appears then, that at the time of T. H. Carter’s assign- 
ment for the benefit of his creditors, he had a right to dispose of 
this surplus in the hands of Andrews, and that he did dispose of 
it; and the only remaining ground relied upon is, that as An- 
drews afterwards became assignee of Carter, Hendee & Co. in 
trust for their creditors, he had the power to apply this surplus 
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to their use, and thus set it off against the claims of Timothy H. 
Carter and his assignees upon himself. What superior equity 
had the creditors of Carter, Hendee & Co. to this, over that of 
the creditors of 'Timothy H. Carter, to enable Andrews thus to 
defeat their claim against him personally ? Suppose that the 
assignees of ‘Timothy H. Carter had brought an action against 
Andrews, or a bill in equity for an account ; we do not perceive 
how he could have resisted that demand by showing that he and 
others had since become assignees of Carter, Hendee & Co., and 
as such, had a claim against Timothy H. Carter. He was but 
one of three assignees ; but had he been a sole trustee, it ap- 
pears to us the result must be the same. His debt was due in 
his individual capacity ; his claim, merely as assignee and trus- 
tee for others. The demands, which he held, were held en 
auter droit, and seem not, therefore, the proper subject of a set- 
off, either legal or equitable. So, as it appears to us, it was 
understood by Andrews and his co-assignees ; and upon this 
principle they acted. Andrews himself never offered to bring 
that surplus into this trust fund ; and if the co-assignees did call 
upon him so to account for it, they did not persist in that claim, 
but, on the contrary, without relying on it, they closed this trust, 
settled with the creditors, and re-assigned the remaining effects 
‘to Carter, Hendee & Co. for their own use. Such is the effect 
of the provisional agreement of June 9th 1838, executed in 
1839. ; 

Carter, Hendee & Co. cannot claim this surplus, under their 
re-assignment, because it was no part of the effects, before 
transferred by them to their assignees. The debt of $ 5000, 
due from Timothy H. Carter to them, was originally assigned 
by them, and if this sum was not paid, in whole or in part, to 
the assignees, it was conveyed back to them by the re-assign- 
ment. But this gave them no claim to the surplus in the hands 
of Andrews. If therefore Andrews alone, or with the two other 
trustees, ever had a right of equitable set-off, or any power over 
this surplus, by refusing to pay the whole of the thirteen notes 
held by Andrews, under the trust for preferring those notes, 


specifically or otherwise, yet they forbore to make that set-off, at 
23 * 
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the only time at which they could make it, that is, whilst they 
remained such assignees and trustees. The right or power, if 
it existed at all, was personal to them, in consequence of the ac- 
cidental relation, in which Andrews at one time stood, as debtor 
in his own right to 'T. H. Carter, and creditor as assignee. 
The power ceased when that relation ceased, and when the 
effects of Carter, Hendee & Co. assigned to them, (including z 
the simple contract debt due from T. H. Carter,) was re- 
assigned. In whatever view, therefore, we consider it, we are 
of opinion that the right to this surplus passed to T. H. Carter’s 
assignees, and from them, by subsequent conveyance, to Ho- 
bart, and that, as Hobart has deceased since the bill was filed, 
his administrator is entitled to a decree for the amount. 


EzeKIeEL Bartow & another vs. THe Ocran INSURANCE 
ComPANY. 


The compromise of a doubtful claim or defence is a sufficient consideration fora 
promise. 

The mortgagee of a vessel, and the general owner who was in possession, each pro- 
cured insurance of his interest therein ; and on the loss of the vessel, each brought 
an action on his policy, in different courts: The action brought by the general 
owner was tried, and was defended by the underwriters, on the ground that the 
plaintiff fraudulently caused the loss; but the plaintiff obtained a verdict: The © 
defendants took exceptions to the proceedings at the trial, for the purpose of bring- 
ing a writ of error: Afterwards a compromise was made by all the parties to the 
insurance, without any misrepresentation or concealment by the mortgagee, and 
the underwriters agreed to pay the amount of the verdict obtained against them by — 
the general owner, and to pay a part of the mortgagee’s loss, which he agreed to 
accept in full of his claim: The underwriters thereupon gave their note to the 
mortgagee for the amount thus agreed on, and he withdrew his action against them. 
Held, in an action on this note, that the underwriters could not defend, by intro- 
ducing evidence, discovered after the compromise and note were made, of the gen- 
eral owner’s fraud in causing the loss of the vessel. 


TH1s was an action on a promissory note for ¢ 3097:93, dated 
March 138th 18389, payable in six months to the defendants’ own 
order, and specially indorsed by their president to the plaintiffs, 
who are merchants at St. Johns, New Brunswick. 

The trial was before the chief justice, who made the fo'low- 
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ing report of it: The execution and delivery of the note were 
admitted by the defendants. ‘The defence was, that the note 
was without consideration, and was obtained by fraud. It ap- 
peared that on the Ist of May 1837, the defendants under- 
_ wrote a policy, by which Rice & Thaxter, merchants of Boston, 
for the use of the plaintiffs, were insured to the amount of 
$ 4800, on a vessel called the Francis, for one year from that 
date. ‘The vessel was valued at $8000. A similar policy was 
made by the defendants, on the same day, for Robert Fields, 
the master and general owner of the vessel, for $ 3200, the bal- 
ance of the valuation thereof. The plaintiffs’ interest in the 
vessel was that of mortgagees or pledgees ; the vessel being 
pledged to them to secure payment of money due to them to an 
amount greater than the sum insured for their use. 

The vessel sailed from St. Johns after the policies attached, 
and was soon after cast away, surveyed and condemned, under 
such circumstances as to induce a strong suspicion on the part 
of the defendants, that she was cast away by the fraudulent act 
or procurement of the master ; and they determined to refuse 
payment of the loss on that ground. The plaintiffs brought a 
suit on their policy in the court of common pleas in this 
county, and said Fields brought an action on his policy, in the 
circuit court of the United States for the district of Massachu- 
setts. The latter was tried in November 1838, and the de- 
fendants defended on the ground of such fraud ; and though, 
on the trial, witnesses testified strongly to acts of fraud by the 
plaintiff, (the master) yet their testimony was so much discred- 
ited by other evidence, that the defendants did not rely upon it, 
and a verdict was returned against them. Sundry exceptions 
were, however, taken, with a view of carrying the case before 
the supreme court of the United States. 

In this state of things, a negotiation was opened in February 
or March 1839, for the settlement of both policies by com- 
promise. Fields, the master, was in Boston acting for himself ; 
and the plaintiffs acted through their agents, Rice & Thaxter. 
Thayer & Bates, merchants, were the agents of Fields, and 
acted for him in his absence, and assisted him in the negotiation 
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This negotiation resulted in a compromise, by which the defend- 
ants agreed to pay the amount of the verdict obtained by Fields 
in the circuit court, and to adjust and state the loss on the plain- 
tiffs’ policy, and to pay the amount thereof, deducting $ 1000. 
This settlement was indorsed on the policy, and the note now in 
suit was given, and the plaintiffs’ action withdrawn. At the 
time of this compromise, the defendants had waived no rights to 
defend themselves, in any suit to be brought on the plaintiffs’ 
policy, upon any ground; but their expectation of sustaining a 
defence, on the ground that the loss was designed and fraudu- 
lent, was much diminished by the result of the trial on Fields’s 
policy, and the discouraging advice of their counsel as to main- 
taining their exceptions in that case. 

The defendants now offered to show, that after the com- 
promise was made and the note given, information was, for the 
first time, discovered and communicated to them, that in break- 
ing up or repairing the vessel, it manifestly appeared that she 
had been scuttled from the inside ; that several auger holes had 
been bored through the outside plank, and plugs slightly insert- 
ed, which might easily be removed, &c. and the whole conceal- 
ed by the sand ballast. ‘They also offered to give evidence of 
the circumstances of the voyage and the loss of the vessel, to 
render it probable that this act of scuttling was done by the mas- 
ter, and so to prove that the loss was fraudulent. 

The plaintiffs objected to the admission of any evidence to 
show fraud in the loss of the vessel, and insisted that they had 


an interest independent of that of Fields, and were not bound 


by his acts, except so far as he was master of the vessel insured, 
and that in making the compromise, they acted for themselves 
and by their agents, and that their settlement could not be 
affected by any secret knowledge of Fields as to the casting 
away of the vessel. } 

The chief justice ruled, ‘‘ that if the settlement for the plain- 
tiffs with the defendants was made and concluded by their own 
agents, Rice & Thaxter, for the plaintiffs, on their own interest, 


such settlement could not be impeached on the ground of fraud, — 


though Fields, the master, had secret knowledge that the vessel 


' 


MARCH TERM 1842. 273 


Barlow & another v. Ocean Ins. Co. 


was fraudulently cast away, and though the interest of the plain- 
tiffs was derived from a hypothecation by Fields ; nor because 
Fields, with such secret knowledge — he denying all fraud in 
the loss — made a compromise and settlement of his own policy 
at the same time.”’ It was also ruled, ‘‘ that the note might be 
impeached on the ground of any fraudulent misrepresentation or 
concealment in conducting the negotiation which led to the com- 
promise ; but as the claim on the policy by the plaintiffs, and 
the right to defend on the ground of the fraud of another in 
casting away the vessel, had been settled and compromised, it 
was not competent for the defendants to give evidence of such 
fraudulent loss, caused by another, in defence of the suit on this 
note ; although other evidence of such fraud had been discover- 
ed, much more stringent, direct, and conclusive of the fact, and 
which was not known to the defendants at the time of the com- 
promise.” 

A verdict was taken for the plaintiffs, subject to the opinion 
of the whole court upon the correctness of the aforesaid ruling. 

Peabody, for the defendants. It was for the jury, and not 
for the court, to decide whether the compromise embraced the 
objection now made; and the rejected evidence should there- 
fore have been admitted. May v. Christie, Holt N. P. 67. 
Fraud vitiates any adjustment or contract. So an adjustment 
-may be set aside, if made under a mistake of ‘‘ facts not known.” 
11 Petersd. Ab. 440-444; 1 Phil. Ins. (1st ed.) 501, 502; 
2 ib. 352 ; and cases there cited. 

Proof that. the vessel was destroyed by the fraud of the mas- 
ter would avail the defendants, as a defence, in this suit. The 
plaintiffs must be treated as the owners of a part of the vessel, 
and therefore the master was their servant or agent, for whose 
acts they are responsible ; or they take their interest under him, 
and therefore can have no greater rights than if the master were 
the assured. 

C. G. Loring § Bartlett, for the plaintiffs. Where the facts 
are not controverted, and require no inferences to be drawn 
from them, the result is matter of law. It was therefore not for 
the jury to decide upon the extent of the compromise. 
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An adjustment obtained by fraud is doubtless void as to the 
party so obtaining it; but this is so, on the principle that the 
parties have treated, without suspicion, and on the ground that 
the apparent or asserted facts are true and full. It is otherwise 


where a fraud is charged, and a compromise is made ; though ~ 


one party may, in such case, deal without the knowledge of facts 
known to the other. The compromise which was made probably 
binds the defendants, even as to Fields. Otherwise, an alleged 
fraud could never be effectually compromised. And certainly, 


against the plaintiffs, who were ignorant of any fraud, and who 


neither asserted nor concealed any thing ; who relinquished a por- 
tion of their claim, in consideration of a waiver, by the defend- 
ants, of their defence on the ground of Fields’s supposed fraud, 
and took new security for the balance ; such supposed fraud can 
never again be set up. Hoge v. Hoge, 1 Watts, 216, 217. 
Brown v. Sloan, 6 Watts, 421. Zane v. Zane, 6 Munf. 406. 
Kennedy v. Davis, 2 Bibb, 343. Holcomb v. Stimpson, 8 
Verm. 141. Union Bank v. Geary, 5 Pet. 99. Stapilton v. 


Stapilton, 1 Atk. 10. Cann v. Cann, 1 P. W. 727. Lon- | 


gridge v. Dorville, 5 Barn. & Ald. 117. Haigh v. Brooks, 
10 Adolph. & Ellis, 309. 

Huszsarp, J. (After stating the facts, and the ruling of the 
judge at the trial.) The defendants object to the ruling of the 
court ; and while they rely, as they allege, on the general prop- 


osition, that fraud vitiates all contracts, they maintain the po- — 
sition, that where a party makes a compromise of one suspected — 


fraud, he may afterwards resist such compromise, when it is 


attempted to be legally enforced, by proving the existence of 


another fraud, which, if known, would also have vitiated the 
original contract, and which was not discovered till after making 
the compromise ; and that the evidence upon which such proof 
rests should have been submitted to a jury. 

If the facts, which were offered to be proved in this case, 
had been of an entirely different character from those which gave 
rise to the compromise, and would have constituted a substantial 
and independent defence to the claim ; or if the facts now newly 
discovered by the defendants had been known to the plaintiffs, at 
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the time of the compromise, and had been designedly concealed 
by them ; or if they had been personally implicated in relation to 
them ; a case might have been presented by the defendants, re- 
quiring very careful consideration. But in the present instance, 
the evidence which is offered consists of facts of the same nature 
with those, the alleged existence of which led to the compro- 
mise. ‘They do not constitute an independent ground of de- 
fence. ‘They alike go to prove that the vessel was designedly 
cast away by the master ; and no suggestion was made, on the 
trial of this case, against the integrity and good faith of the 
plaintiffs, or of their agents in Boston, or that they had any 
knowledge of the manner in which the vessel is believed by the 
defendants to have been destroyed. Nor was any attempt made 
to prove that they were guilty of any misrepresentation or fraud- 
ulent or designed concealment of material facts, at the time of 
making the compromise ; nor is it pretended that they were not 
interested in the subject of the insurance, to the amount insured. 
So far as appears, both plaintiffs and defendants were alike 
ignorant at the time of effecting the settlement. 

The case, therefore, is simply this: A party effects a policy 
of insurance, and upon the happening of a loss, the underwriters 
refuse to pay, on the ground that the master, who was interested 
in the vessel, and had a separate insurance upon such interest, 
made a fraudulent loss of the vessel by casting her away ; and 
in consequence of such alleged defence, the plaintiffs, in good 
faith on their part, submit to compromise their claim, and take 
three fourths for the whole. Shall such compromise be set 
aside, by reason of the subsequent discovery, by the defendants, 
of other and distinct facts going still more clearly to prove that 
the master bored and scuttled the vessel, and so occasioned the 
loss ? And to the question thus stated, and which presents the 
defendants’ case, we have no hesitation in answering that the 
compromise ought not to be disturbed. No adequate cause ex- 
ists for disturbing it. No fraud is imputed to the party making 
it, and there is no such mistake of facts as led the defendants to 
an improvident settlement, and which good faith might require 
should be revised. ‘T~® parties stood in the same position as te 
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information. One believed a fraud had been committed, which 
if proved would establish his defence. The other feared that it 


might be so. Under these circumstances, they came together, 


and without misrepresentation or fraud on either part, they en- 
tered into a compromise by which one party received less than 
the amount of his contract, which, if free from the taint of fraud, 
would be wholly due, and the other saved a part of what he was 
bound to pay, unless he should succeed in establishing the ex- 
istence of such fraud. Each party understood the law of his 
case ; each understood the bearing of the facts ; and with such 
knowledge the agreement was made. An agreement so made 
is upon a substantial consideration ; and why should it not be 
enforced ? No new fraud is discovered ; no new ground of de- 
fence to the original contract has arisen ; nothing to show that it 
was originally void. But the defendants, on further investiga- 
tion and search, have now put themselves in possession of facts, 
by which they ascertain more accurately the manner, as they 
believe, of the commission of the fraud which was the subject 
of the negotiation and compromise ; and they are now satisfied, 
that if no compromise had been made, and more time had been 
taken by them, the fraud could have been distinctly proved, 
and the plaintiffs’ right of action defeated. But the apprehen- 
sion of the plaintiffs, that such might be the case, and the fear of 
the defendants, that it could not be established, led to the settle- 
ment ; and each party sat down and agreed to share the loss, 
though in different proportions. To disturb a settlement made 
under such circumstances, instead of promoting the ends of jus- 
tice, would enlarge the field of discord, and would raise new 
obstacles to compromises between parties, and thus create a just 
cause of regret ; as such agreements are usually founded upon 
mutual concessions, and generally with advantage to each party. 


The defendants’ counsel has cited sundry authorities to main- 


tain the position, that adjustments will be set aside when agreed 


to under a mistake of facts not known at the time. The cases } 


referred to principally relate to adjustments of losses made at 


the time of offering the preliminary proof, and before any suit ~ 


brought, aud where there is no new consideration between the 


/ 
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parties ; and the cases go to establish the doctrine, that such 
adjustments are not conclusive, but only prima facie evidence 
of the plaintiffs’ claim. Without entering into an analysis of 
those authorities, it is sufficient to say, that admitting their cor- 
rectness, they do not affect the decision made in the present 
case. ‘This is not an adjustment grounded on the plaintiffs’ 
representation of the facts, but a bona fide settlement of a dis- 
_ puted claim, after action brought, upon a valid consideration, 
without fraud, and with equal knowledge on either part. 

The case finds that the plaintiffs were mortgagees or pledgees 
of the vessel, for moneys actually due, to an amount greater than 
the sum insured, and that Fields was the master and general 
owner of the vessel. And it was argued by the counsel for the 
defendant, that the plaintiffs must be treated as the owners of a 
part of the vessel ; in which case Fields, the master, was their 
servant or agent, for whose acts they are responsible ; or they 
take their interest under him, and consequently have no higher 
_ or greater rights than if Fields were the insured. 

But we consider this merely varying the form of presenting 
the argument in favor of opening the compromise, and not an 
independent position. For if a mortgagee out of possession is 
not affected by the fraudulent act of the master who is the gen- 
eral owner, then the defence, if it had been proved in this case, 
would not have availed the defendants. And on the other hand, 
if such fraudulent acts would, if proved, have barred the plain- 
tiffs’ recovery, then this ground of defence was the very subject 
which led to the compromise, and which, for the reasons given, 
is conclusive upon the defendants. 

The suggestion also made at the argument, that the settlement 
of the master’s suit, at the same time with the plaintiffs’, tends 
to establish the fact that they were one and the same transac- 
tion, and therefore the plaintiffs in this suit must be considered 
in the same manner as though captain Fields himself were the 
plaintiff — is not warranted by the circumstances under which 
the settlement was made. And in justice to the master, who is 
a stranger, itis but proper to say, that the alleged facts, which 
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the defendants proposed to offer in evidence, being excluded by 
the decision of the court, we do not intend, by any thing in this 
opinion, to impute a gross fraud to him, of which he may have 
been entirely innocent. 

Judgment on the verdict. 


City oF Boston vs. INHABITANTS OF AMESBURY. 


Under the Rev. Sts. c. 143, §§ 15, 16, which provide that the expense of supporting a 
pauper in a house of correction “ may be recovered of the town wherein he shall 
have his lawful settlement,” the town, in which he has a settlement at the time 
when such expense is incurred, is liable therefor, although he gains a settlement in 
another town before the account of such expense is audited and certified by the 
overseers of such house. 

The persons and corporations that are made conditionally liable, by the Rev. Sts. c. 
143, §§ 15, 16, for the support of persons committed to a house of correction, can- 
not be held to pay for such support, unless the account thereof be audited and 
certified by the overseers of such house, within the time prescribed by those 
statutes. 

Where a pauper was confined in a house of correction, from December 1836 to April 
1837, and the account of the expense of his support was not audited and certified 
by the overseers, until January 1839, it was held, that the town in which he had his 
settlement was not liable for such support. 


INBEBITATUS ASSUMPSIT to recover $ 65:36, expended by - 


the plaintiffs for the support of Samuel W. Bickham, and Lydia 
his wife, paupers, in the house of correction in the city of 
Boston. 

The case was submitted to the court, on the following facts 
agreed: Said Bickham and wife formerly had a settlement in 
Amesbury : They were confined in said house of correction, 
by legal authority ; viz. said Samuel from December 2d 1836 
to April 2d 1837, and from June 23d 1838 to November 23d 
1838 ; and said Lydia, from June 23d 1838 to September 23d 
1838: ‘They received the supplies, charged by the plaintiffs 
and the accounts of the master of said house, for said supplies, 
were audited, allowed and certified, by the overseers of said 
house, on the 21st of January 1839, as follows : 


J 
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Town of Amesbury to City of Boston Dr. 
Committed. Names. Discharged. . Weeks. 
1836, Dec. 2, Samuel W. Bickham, 1837, April2, 17:2 
1838, June 23,. Samuel W.Bickham, 1838, Nov. 23, 21-6 
M a Lydia Bickham, “ Sept. 23, 13:1 


At $1:25 per week, : - ‘ z - 522 $65.36 
By labor of above, A : : : 00-00 
Office of Overseers of House of Correction. Boston January 21, 1839. 


Examined the above account and allowed the same. 


LuTHER FAvULKNER, Wm. T. Anprews, 2 Overseers of House 
Daniext Hastings, Briiuines Briees. of Correction. 


Said Samuel W. had resided in Boston ever since the year 
1818, and taxes had been assessed on him there for the years 
1824 and 1828, and for the years 1830, 1831, 1832, 1833, 
1834, and 1836. He paid the tax for 1824, on the 8th of June 
1837 ; and on the 17th of January 1839, he paid the taxes for 
the other years, by money lent to him by an inhabitant of Ames- 
bury. 

The defendants had notice of the claims upon which this ac- 
tion is brought, and payment thereof was demanded, in writing, 
of the overseers of the poor of Amesbury, on the 30th of Jan- 
uary 1839. ‘This action was commenced March 4th 1839. 

On these facts, judgment was rendered for the plaintiffs, in 
the court of common pleas, for the whole of their said claim ; 
and the defendants appealed to this court. 

By the Rev. Sts. c. 143, § 15, ‘‘ the overseers of each house 
of correction shall, on application of the master or keeper there- 
of, twice in each year, and oftener if they shall think necessary, 
examine and audit his accounts for the care and expense of 
supporting and supplying the persons committed to his custody ; 
they shall certify what sum is due for the supporting and em- 
ploying of each of said persons, after deducting the net profit, if 
any, of his labor,”? &c. By § 16, ‘‘ whenever the said overseers 
shall certify that any sum is due as aforesaid, for supporting and 
employing in the house of correction any person who has not 
sufficient estate to pay the same, if such pauper have no parent, 
master or kindred, liable by law to maintain him, the same may 
be demanded and recovered of the town wherein he shall have 
his lawful settlement, and upon refusal or neglect to make pay- 
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ment, for the space of thirty days after the same shall have been 
demanded, in writing, of any overseer of the poor of the town 
liable by law therefor, the said master or keeper, at any time 
within two years after his account shall have been so certified, 
and not afterwards, may commence and maintain his action at 
law for the same: Provided, that the city of Boston shall be 


entitled to the same remedies for maintaining any person in the — 


house of correction in said city, which are provided for the 
masters or keepers of houses of correction.” 

Cross, for the defendants. 

E. G. Austin, (City Attorney,) for the plaintiffs. 

Dewey, J. If Samuel W. Bickham and wife acquired a 
legal settlement in Boston, it was under St. 1793, c. 34, 
§ 2, clause 12th, which provided that a citizen should gain a set- 
tlement by a residence for the space of ten years together, and 
by payment of all state, county or town taxes, duly assessed on 
his poll or estate, for any five years within said time. The 
expenses now sued for were all incurred prior to November 23d 
1838, at which period it is not contended that there had been 
any such payment of taxes as said statute required ; so that if the 
right of the plaintiffs to recover depends upon the place of legal 
settlement of the paupers, at the time of, the incurring of the 
expense for their support and maintenance, the case is a very 
clear one in favor of the plaintiffs. 

But it is contended by the defendants, that their lability for 
the support of paupers in a house of correction is of a peculiar 
character, and that the demand arises only after an auditing of 
the accounts of the master of the house, and a certificate, by 
the overseers, of such auditing, and of the amount due from 
the party liable for the maintenance of such paupers, and a 
notice thereof to such party ; and that the question of legal set- 
tlement of the paupers is to be referred to the time when the 
accounts are audited and certified. It is then said, that the facts 
stated show an inchoate right of Bickham to acquire and perfect 
a legal settlement in Boston, which, if effected before the ac- 
counts for the expenses, which are sued for, were audited and 
certified, will operate to defeat the right of the plaintiffs to re- 
cover in this action. 


—Tas- ee 
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It is true, that at the time when these accounts were audited 
and certified, the paupers had, by a recent payment of taxes for 
seven years, by Samuel W. Bickham, acquired their legal set- 
tlement in Boston. Can this state of things so change the rela- 
tion of these parties, as to discharge the defendants from liability 
for expenses incurred in supporting the paupers while their set- 
tlement was in Amesbury ? It seems to us, that the natural and 
proper construction of the statute is, that the liability is to be 
determined by the place of the paupers’ settlement at the time 
when the expense for their support is incurred, and not by the 
place of their settlement at the time of auditing and certifying 
the accounts of such expense. ‘To sustain the contrary doc- 
trine would be to hold that a town, not originally liable to main- 
tain the paupers during any part of the time in which the ex- 
penses were incurred, might yet be charged subsequently for 
those expenses, if, during a future period —that is, if during 
the next succeeding six months, and before the certifying of the 
amount of such expense, by the overseers of the house of cor- 
rection — they had, in any manner, acquired a settlement in 
such town. Such a construction would be unreasonable, and 
contrary to the general principle upon which such liability 
rests ; and we cannot sanction it. 

An objection of a different character is taken to the recovery 
of a part of these expenses ; to wit, that accounts for the sup- 
port of paupers in houses of correction are required by law 
to be audited and certified by the overseers of such houses, at 
least twice in each year. Rev. Sts. ¢. 143, §15. This ob- 
jection seems to be well taken, in point of fact, and sustained 
by the statute provisions. It was intended to require an early 
auditing of the accounts, to insure accuracy in their details. 
The omission to audit and certify the accounts, within the period 
required by law, is a material omission in another point of view. 
It protracts indefinitely the period of liability on the part of the 
town in which the pauper has a settlement ; the right of action 
being limited, by the statute, to two years after the account shall 
have been certified by the overseers. The statute doubtless 
intended a limitation of claims of this nature, of a term much 
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less than that prescribed by the general statute of limitations. 
But this intention may be entirely defeated, if the auditing and 
certifying of them may be indefinitely postponed. 

The result is, therefore, that the plaintiffs are entitled to re- 
cover so much only of their demand, as was duly audited and 
certified according to the directions of the statute. The claim 
for the support, which was furnished from December 1836 to 
April 1837, cannot be recovered. 


James Norris vs. City or Boston. 


There is nothing repugnant to the constitution or laws of the United States in the 
third section of S¢. 1837, c. 238, which prohibits the landing of alien passengers, 
who arrive in any vessel at any port or harbor in this State, until the master, owner, 
consignee or agent of the vessel, shall pay to the regularly appointed boarding offi- 
cer the sum of two dollars for each passenger, to be appropriated for the support of 
foreign paupers. 


Tuts was an action of assumpsit for money had and received, 
to recover $38, the amount paid by the plaintiff to Calvin Bai- 
ley, the defendants’ agent. In the court of common pleas, at 
the October term 1839, the parties filed the following statement 
of facts : 

‘¢ The plaintiff, an inhabitant of St. John, in the province 
of New Brunswick, and kingdom of Great Britain, arrived in the 
port of Boston, on or about the twenty-sixth day of June 1839, 
in command of a certain schooner, called the Union Jack, of 
and belonging to said port of St. John. There were on board 
said schooner, at the time of her arrival in Boston, nineteen 
persons who were passengers in said Union Jack, aliens to each 
and every of the States of the United States, but none of them 
were lunatics, idiots, maimed, aged, or infirm. Prior to the 
landing of said passengers, the sum of two dollars for each and 
every passenger was demanded of the plaintiff by Calvin Bailey, 
in the name of the city of Boston, and said sum, amounting to 
¢ 38, was paid by the plaintiff to said Bailey, for permission to 
land said alien passengers in said Boston ; said sum being paid 
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by the plaintiff under a protest that the exacting of the same 
was illegal. 

‘*¢ Said Calvin Bailey was the regularly appointed boarding- 
officer, appointed by the City Council of the city of Boston, in 
pursuance of the 238th chapter of the statutes of this Common- 
wealth, passed in the year 1837 ; and it was in pursuance of the 
provisions of said statute, and in conformity with the provisions 
of an ordinance of the city of Boston, that said Bailey demand- 
ed and received said sum.”’ 

On these facts, it was agreed that judgment should be ren- 
dered for the plaintiff, if he could recover in any form of action, 
‘or that he should become nonsuit, eee to the opinion of 
the court. 

The plaintiff contended that said St. se 1837, c. 238, enti- 
tled ‘‘ an act relating to alien passengers,’’ was unconstitutional, 
and in violation of the treaties between the United States and 
the kingdom of Great Britain, and that said sum of money was 
therefore illegally demanded and obtained by the defendants. 

Williams, C. J. ruled that said statute was constitutional, and 
that the execution thereof by the defendants, by their said agent, 
did not violate any of the existing treaties between the United 
States and the government of Great Britain, and thereupon 
ordered the plaintiff to become nonsuit. ‘To this ruling the 
plaintiff alleged exceptions. 

This case was argued at the last March term, by Choate & 
T. Otis, for the plaintiff, and by J. T. Austin, (Attorney Gen- 
eral,) and E. G. Austin, (City Attorney,) for the defendants. 

Suaw, C. J. Although the amount depending upon the 
result of this case is small, the question which it presents for 
the consideration of the court is of great importance, and arises 
upon a bill of exceptions taken at the trial of the cause before 
the court of common pleas. It is an action of assumpsit to re- 
cover the sum of $38, money had and received, which the 
plaintiff alleges he was compelled, under color of law, to pay, 
and did pay to an officer and agent of the city of Boston, de- 
manding the same for their use, and which they actually receiv- 
ed; and he asserts the right to recover it back, on the ground 
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that the exaction, under the circumstances stated in the bill of 
exceptions, was illegal ; that the payment was not voluntary, but 
was made under a protest denying the justice and validity of the 
claim. ‘There is no controversy about the facts, and no ques- 
tion of the plaintiff’s right to recover of the defendants the 
money thus paid, if in truth the legislative act, under which it 
was demanded, was inoperative and void. ‘The demand was 
confessedly made by Bailey, an agent appointed by the authori- 
ty of the city, and acting in their behalf, pursuant to the provis- 
ions of St. 1837, c. 238, § 3; and if that act had not the force 
of law to warrant the demand, it was an illegal exaction of 
meney, which the plaintiff may recover back in this form of 
action. ‘This act, having been passed under all the forms re- 
quired by the constitution to give it the force of law, must be 
regarded as valid, unless it can be clearly shown to be contrary 
to the constitution of the United States. Whether it is so, is 
therefore the only question in the case. 

As this question must depend mainly upon a comparison of 
the statute of the Commonwealth with the laws of the United. 
States, to determine whether they are in conflict, it may be 
proper to begin bya careful examination of the statute, not only 
with reference to its particular enactments, but to the object and 
purpose for which they were established. ‘The statute of 1837, 
c. 238, was but a modification of ,a series of legislative acts, ex- 
tending to a period long anterior to the establishment of the 
present constitution of the Commonwealth, having for their object 
to make provision for the relief of poor and destitute persons, 
being within the limits of the State, and whether such persons 
were citizens, and subjects of the State or not; and to prevent 
the increase of this burden upon the State, by prohibiting the 
introduction of paupers from other places, or to admit such 
introduction upon conditions intended to secure the State from 
this burden. ‘The general provisions of the poor laws of this 
State make it the duty of the proper officers of cities and towns 
to furnish immediate relief to any poor person being within their 
limits, without regard to the consideration, whether such persons 
have a settlement in such town, or in any other towp of the 


MARCH TERM 1842. 286 


Norris v. City of Boston. 


State or not, or whether he be the citizen or subject of any other 
State or country. The only things necessary to give hima title 
to such relief from the officers of such city or town, are, that he 
is a human being, that he is within their limits, and that he needs 
relief. If he has a settlement in such town, the expense of such 
relief is to be borne by them ; if he has a settlement in any other 
town in the State, they are bound to reimburse the town thar 
first offered relief ; if he has no settlement in any town in the 
State, the expense is to be reimbursed to the town, thus bound 
to act as almoners in the first instance, from the treasury of 
the Commonwealth. ‘The consequence is, that every person, 
whether citizen or foreigner, is to be relieved, and the expense 
of such relief is to be borne, according to varying circum- 
stances, by the Commonwealth or some of its members. 

The law in regard to alien passengers is a branch of this great 
department of State policy, designed to guard this privilege of 
relief at the public expense, in cases of extreme indigence, from 
abuse, and to secure the State and its citizens from unreasonable 
burdens, whilst providing for the exercise of a duty of humanity 
towards those, who in the ordinary course of life are placed 
within its borders. We will briefly refer to this course of legis- 
lation. The St. of 1793, c. 59, was a general act, providing for 
the relief, support, employment and removal of the poor, and 
repealed all previous acts on the subject, with certain exceptions. 
Section 13 provided for the relief of all poor persons, having no 
lawful settlement within the Commonwealth, when they stood in 
need. ‘I'he same section directed a mode by which such per- 
sons might be conveyed, by land or water, to any other State, 
or to any place beyond sea, if they might be conveniently re- 
moved. Section 15 gave a penalty against any person, who 
should bring into and leave any indigent person in any town, 
where he was not lawfully settled, knowing him to be poor and 
indigent. Section 16 prohibited masters of vessels from bring- 
ing into the State any person convicted, in any other State or 
country, of any crime, or any infamous persons. And to prevent 
charge to the Commonwealth by the importation of such con- 
victs, or of infamous or vicious persons, section 17 made it 
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the duty of masters of vessels, arriving with passengers on board, 
from any foreign country, to make report of their names, &c. 
to the overseers of the poor. Further provisions were made on 
‘the same subject by St. 1819, c. 165, which required masters 
of vessels to furnish a list of passengers having no settlement 
within the Commonwealth, and, if required by the overseers of 
the poor, to give bond, with sureties, to indemnify such town, 
and also the Commonwealth, from any charge or expense for 
such passengers, for the term of three years. 

Thus stood the law, until the St. of 1830, c. 150, was pass- 
ed, providing that when any ship or vessel should arrive in any 
place in this State, with alien passengers on board, who might 
become chargeable as paupers, the master should report, &c., 
and should give bond, with surety, to indemnify the town and the 
Commonwealth ; with a proviso, that such bond might be dis- 
pensed with, in all cases, when the overseers might think it 
unnecessary ; and further, that it might be dispensed with, in 
regard to any such passenger, in behalf of whom the master or 
owner of such vessel should pay into the treasury of the town 
the sum of five dollars. This, we believe, was the first intro- 
duction of a provision for the payment of a small sum of money, 
by way of commutation for the obligation of indemnifying towns 
against the risk of expense to be incurred for the relief of such 
paupers. ‘These provisions were substantially reémacted in the 
Rev. Sts. c. 46, embracing various collateral provisions, de- © 
signed to carry the objects of the law into full effect. 

Such was the law previously to the year 1837, when the act 
was passed, upon the particular provisions of which this question 
arises. St. 1837, c. 238. The first section provides, that when 
any vessel shall arrive with alien passengers, an officer, to be 
appointed by the mayor and aldermen of the city, or the select- 
men of the town, where it is proposed to land such passengers, 
shall go on board such vessel and examine into the condition of 
said passengers. Section 2d directs, that if on such examination, 
there shall be found among said passengers, any lunatic, idiot, 
maimed, aged or infirm persons, incompetent to maintain them- 
selves, or who have been paupers in any other country, no such 
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alien passenger shall be permitted to land, until the master, 
owner, consignee or agent of the vessel, shall give bond, that no 
such lunatic or indigent passenger shall become a city, town, or 
State charge, within ten years. Section 3d enacts, that no other 
alien passengers shall be permitted to land, until the master, 
owner, consignee, or agent, shall pay to the boarding officer two 
dollars for each passenger so landing ; and that the money, so 
collected, shall be paid into the treasury of the city or town, to 
be appropriated, as the city or town may direct, for the support 
of foreign paupers. Sect. 4th requires the pilots of the port to 
anchor vessels at places previously appointed as suitable for the 
examination of such passengers. Sect. 5th limits the operation 
of the act, so that it shall not apply to passengers taken from a 
wreck, or coming on shore in distress. Sect. 6th applies to this 
act, and continues in force, §§ 28 and 29 of the Rev. Sts. 
ec. 46, providing penalties for any violations of this act, and 
directing that it shall not apply to seamen sent home from any 
foreign place by a consul of the United States. 

It was in conformity with the requisitions of the third section 
of this act, that the money was paid, which is sought to be re- 
covered back, in this action. It will be perceived that the 
whole scope and tenor of this act, is to carry out more effectu- 
ally the policy of the preceding acts, viz. that of securing the 
Commonwealth and its citizens from the burden likely to arise 
from an influx of foreign paupers ; and the principal, if not the 
only particular, in which this act differs from the preceding, is 
this ; that in cases where the alien passenger is not, at the time, 
infirm, or otherwise disabled, so as to require immediate relief, 
the master of the vessel, instead of being at liberty, at his elec- 
tion, to pay five dollars to cover the risk that such passenger 
will become a pauper and chargeable to the public — as a com- 
mutation for the duty of giving bond, with surety, conditioned to 
indemnify the public against the same peril — is unconditionally 
required to pay the sum of two dollars. This act having been 
passed in due form, and received the sanction of all branches of 
the legislature, is valid and binding, unless it comes in conflict 
with the constitution of the United States or of some law made 
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in pursuance of its enumerated powers. If it be in any respect 
repugnant thereto, to that extent it is inoperative and void ; 
because the constitution of the United States, and all laws and 
treaties made in pursuance of the powers vested in the general 
government, are the supreme law of the land. But an act of 
the State legislature is no further void, than as its provisions are 
thus repugnant to the constitution or laws of the United States ; 
and consequently the same act may be valid in part and void in 
part. Commonwealth v. Kimball, 24 Pick. 359. ‘The ques- 
tion therefore in the present case is, not whether some single 
provision may not be found in this act, which may conflict with 
the law of the United States, but whether the provision requir- 
ing the master or agent of a vessel, arriving within the limits of 
the State, with alien passengers on board, liable to become 
chargeable to the State, to pay two dollars for each of such 
passengers, before he can be permitted to land them, conflicts 
with that law. 

Upon the best consideration which the court have been able 
to take of the subject, they are of opinion that this provision of 
the law in question is valid and binding, and that the plaintiff 
was rightfully required, by force of it, to pay the money in ques- 
tion ; because, first, the object to be accomplished by the act 
was quite within the competency of State legislation to provide 
for ; secondly, the legislature might do this by means of any 
suitable and appropriate legal provisions, not repugnant to the 
constitution or laws of the United States; and, thirdly, the 
provision in question was not thus repugnant. | 

1. The power of the State to establish poor laws, and for 


that purpose to make reasonable provisions to prevent the intre-. 


duction of paupers, or persons likely to become paupers, is too 
well established to require the citation of many authorities. The 
powers reserved to the States are considered to extend to all 
the objects which, in the ordinary course of affairs, affect the 
lives, liberties and property of the people, and the internal order, 
improvement and prosperity of a State. Federalist, No. 45. 
Amongst the objects to be accomplished by State laws, these 
were enumerated by Mr. Chief Justice Marshall, in Gibbons v. 
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Ogden, 9 Wheat. 203 ; viz. ‘‘ inspection laws, quarantine laws, 
health laws of every description, as well as laws regulating the 
internal commerce of a State.”’ And the same eminent judge, 
in Brown v. Maryland, 12 Wheat, 443, 444, says, ‘‘ the power 
to direct the removal of gunpowder is a branch of the police 
power, which unquestionably remains, and ought to remain, with 
the States.”” ‘‘The removal or destruction of infectious or 
unsound articles, is undoubtedly an exercise of that power, and 
forms an express exception to the prohibition we are consider- 
ing.”’ , 

But without relying on these obviously analogous cases, we 
think this point has been expressly decided by the supreme 
court of the United States, namely, that the States have the 
power to pass laws regulating the introduction of persons who 
may become paupers; that the power existed before the forma- 
tion of the constitution of the United States and was not taken 
away by it. City of New York v. Miln,11 Pet. 102. It was 
held that the law of New York on the same subject was a regu- 
lation of police and not of commerce, and clearly within the 
competency of State legislation. The court say there is no as- 
pect in which it can be viewed, in which it transcends the limits 
of the reserved powers of the States : ‘‘ If we look at the place 
of its operation we find it within the territory, and therefore 
within the jurisdiction, of New York. If we look at the person 
on whom it operates, he is found within the same territory and 
jurisdiction. If we look at the persons for whose benefit it was 
passed, they_are the people of New York, for whose protection 
and welfare the legislature of that State are in duty bound to 
provide. If we turn our attention to the purpose to be attained, 
itis to secure that very protection, and provide for that very 
welfare.” Even the learned judge (Mr. Justice Story) who 
dissented from the opinion of the rest of the court, on another 
part of the case, admitted in the most unhesitating manner, that 
the States have a right to pass health laws, and other police 
laws, not contravening the laws of congress rightfully passed un- 
der their constitutional authority. He says further, ‘‘ I admit 
that they have a right to pass poor laws, and laws to prevent the 
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introduction of paupers into the State, under like qualifications. 
I go further, and admit that in the exercise of their legitimate 
authority over any particular subject, the States may generally 
use the same means, which are used by congress, if those means 
are suitable to the end.’’? But he considered that the act of 
New York was an act regulating commerce, and dissented on 
that ground. 

All the circumstances enumerated by the court, in the case 
cited, as characteristics and tests of the legitimate authority of 
a State, are applicable to the law of Massachusetts now under 
consideration. Its operation is within the territory of the State. 
The persons on whom it operates are within its limits and juris- 
diction ; indeed, such persons are so situated when the law re- 
specting them takes effect ; they are then so within the State, 
that, in case of their being sick, maimed, insane, or otherwise in 
condition to require immediate relief, the city or town, in which 
they happen to be, would be under’ legal obligation to afford 
them that relief. At the same time that the public requires that 
an investigation be made into the condition and circumstances of 
such alien passengers, arriving in the State, and the payment of 
a small sum of money to defray, in part, the expenses of the ad- 
ministration of this branch of police, the same persons have, by 
law, a reciprocal right to call on the public for relief and sup- 
port, if required. 

2. If the object to be accomplished is within the competency 
of State legislation, are the means which are adopted, suitable 
and appropriate, and within the power of the State government ? 

The means, provided by this act, are the appointment of suit- 
able officers, to go on board vessels that have arrived within the 
limits of the town or city, and have come within the jurisdiction — 
of the State, to ascertain the condition of such alien passengers, — 
before such passengers are landed ; the requirement of bonds of © 
indemnity to the public, against any expense for their support for 
ten years, in behalf of those who are lunatic, maimed, or other- 
wise incompetent, in the opinion of the examining officer, to 
maintain themselves ; and the payment of a small sum of money, — 
in respect to all others, little more than sufficient to pay the ex- ~ 
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_ penses of the investigation, and the maintenance of the establish- 
ment ; the balance, if any, to be appropriated for the support 
of foreign paupers. | 
These appear to be means well adapted and quite appropriate 

to accomplish the object proposed — that of the relief of the in- 
digent, and the protection of the State. If the law operates 
upon the passengers before they have actually landed, this is 
‘merely a matter of convenience, like the collection or security 
‘of the duties on goods. The goods would be equally liable, if 
such were the provision of the law, if the duty were levied after 
the goods were landed. But, although the law operates upon . 
such aliens, before they are landed, it does not operate, before 
they are entitled to participate in the bounty, which the State, in 
the exercise of the duty of simple humanity, has provided for 
those aliens. It is no doubt voluntary with the State, whether 
they will make such provision or not ; but if they do, they have 
a corresponding power to make reasonable regulations to prevent 
its abuse, and secure its benefits to the proper objects. ‘Take 
these provisions together, as a whole, as parts of a system, and 
it will be found that they are beneficial to those on whom they 
operate. ‘The right acquired is more than equivalent in value to’ 
the amount paid. ‘The small sum required to be paid, on ac- 
count of each passenger not requiring relief, is little more than 
sufficient, if any, to meet the expenses incident to these neces- 
sary investigations and precautionary measures. It cannot be 
known till the investigation has been made, whether all may not 
be in a condition incompetent to maintain themselves ; and there- 
fore all must be examined. 

We have assumed, for the purposes of this inquiry, that the 
real and sole object of this law, on the part of the legislature, 
was in good faith to carry into effect that part of the poor laws 
of the State, which provides relief for every suffering member 
of the human family, who is, at the time, within its limits, in 
cluding the foreigner, however recently brought within its limits 
And we think this is satisfactorily proved by the terms and pro- 
visions of the act, and by the long course of legislation on the 
subject, extending to a period anterior to the ad-~tion of the 
constitution of the United States. 
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Such being the object of the act, and the power of the State 


government upon the subject, we are of opinion, that the meas- 
ures adopted to accomplish it were suitable and appropriate, and 
were intended, in good faith, so to accomplish it ; and therefore 
that these measures were within the legitimate power of the 
State government, unless they are plainly repugnant to the con- 
stitution or laws of the United States. 

3. Several grounds are relied upon, to establish the position 
that this act of Massachusetts is repugnant to the constitution 
and laws of the United States, and consequently void. The 
first and principal one is, that it is in conflict with that provision 
of the constitution, Art. I. § 8, which provides, that ‘* congress 
shall have power to regulate commerce with foreign nations, and 
among the several States, and with the Indian tribes,” or with 
laws made pursuant to that power. 

We do not deem it material to the decision of this case to 
consider whether this power, given to congress to regulate com- 
merce, is exclusive or not, so that the mere existence of the 
power prevents the State from making any law on ‘the subject ; 
or whether it is a concurrent power, which the States may use 
until congress has acted upon the subject. Supposing it to be 
exclusive, when that term is rightly understood and applied, and 


supposing also, that navigation is a department of commerce, — 


and extends to that species of navigation which is concerned in 
the transportation of passengers; it does not follow that the 
State may make no law in relation to passengers. In Gibbons 
v. Ogden, 9 Wheat. 203, in which it was decided, that naviga- 
tion, concerned in the conveyance of passengers, was a branch 
of commerce, and of course that congress had power to regu- 
late it, it was also held, that although inspection laws, quarantine 
laws, health laws, and the like, might essentially affect com- 
merce ; yet the power to regulate commerce was not the source 
from which they flowed, but the power, originally residing in’ 
the States, to regulate those subjects respectively, and not trans- 
ferred to the general government, or prohibited to the States, by 
the constitution of the United States. 


In considering, therefore, whether it is competent for a State © 


} 
5 
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to pass any particular law, we look rather to the ends to be at- 
tained, than to the particular enactments by which they are to 
be reached. It cannot be inferred that the State has no author- 
ity to pass such law, from the fact, that congress have an affir- 
mative grant of power, under the constitution, authorizing them 
to pass laws, which relate to the same subject, or which affect 
the same class of subjects more or less directly. But if the 
question be, whether the State can pass any law, the object and 
purpose of which is, to direct, to regulate or control any subject 
or class of subjects, the administration of which is, in general 
terms, vested in the general government, it is very clear that it 
cannot ; and in this sense, the power of congress is exclusive. 
If, therefore, the object and purpose of a law be, in fact, to reg- 
ulate commerce with foreign States, or among the States, the 
power of the United States is exclusive, and the State can pass 
no such law. And it may be further added, that if such be the 
real object of the act, as manifested by its provisions, although 
some other purpose may be recited in the preamble, or other- 
wise expressed, the real and not the expressed object must de- 
termine the character of the act; and if the real object were, 
to regulate commerce, it would be unconstitutional. 

Supposing, then, that congress have a full and exclusive pow- 
er to pass laws, the object of which is to regulate commerce, as 
conferred by the constitution of the United States, and that the 
States have full power, not derived from the constitution, but 
reserved to them, when the constitution was adopted, to make 
laws regulating health, the poor, and other subjects of police ; 
the respective laws of each, made in pursuance of powers flow- 
ing from different sources, and designed to accomplish different 
objects, will act independently, and will be valid, unless the 
particular means, adopted by them respectively, may conflict 
with each other. But the regulation of commerce by law, on. 
the one hand, and the legislation necessary to promote the 
health, safety, and welfare of the citizens of the States, on the 
other, are of so large and varied extent, and relate to subjects 
so intimately connected with each other, that in accomplishing 
their respective objects, the same species of means may, and 

25 * 
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often necessarily must, be resorted to. The boarding and ex- 
amination of vessels, the examination of documents and ships’ 
papers, the mustering of officers, crews and passengers, the 
detention of vessels and persons at suitable places and times, 
and the inspection of cargoes, are of this character. If then 
the State, in the. exercise of its admitted powers, may adopt 
certain specific measures, suitable and properly adapted to carry 
into effect its legitimate objects of police regulation ; and if the 
United States may, in the exercise of their legitimate powers to 
regulate commerce, adopt similar measures ; the State law will 
be constitutional or not, according as congress has or has not 
adopted and exclusively appropriated the same means, so that 
the operation of the one is inconsistent with, and necessarily 
excludes, the operation of the other. 

Congress, for instance, under their power to regulate com- 
merce, may sanction the importation of any species of merchan- 
dize ; and such importation may include hides, grain, fruit, fish, 
gunpowder, and every other commodity, at their will. But the 
hides may become putrid, the grain or fruit may decay, and on 
arrival poison the atmosphere, and endanger the health of the 


people. ‘The gunpowder, if landed, may explode and destroy 


their lives and property. The State has full power to pass and 
enforce laws to guard against these dangers. But if the specific 
means do not conflict with each other, both may stand and 


operate together, though they operate at the same time, upon’ 


the same subjects. So the provision for the appointment of 


pilots, and regulation of pilotage, is within the acknowledged — 


power of the State, though operating directly upon ships and 
vessels, the instruments of commerce. The State may provide 
by law for the appointment and commissioning of pilots, may 
regulate their duties, may require them to board inward bound 
ships, before their arrival, and may, under reasonable regula- 
tions, require the owners and masters of inward and outward 
‘bound vessels to employ them, and to pay them a reasonable 
compensation. So in regard to quarantine laws, they act directly 
upon ships and vessels, affect the rights and conduct of owners, 


officers and seamen; but if not repugnant to the laws of the — 


United States, they are valid. 


i oT 
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And so the court are of opinion, that although the transporta- 
tion of passengers from other States or foreign countries is a 
legitimate department of navigation and intercourse, and an ob- 
ject of commerce, and so congress has full power, under the 
constitution, to regulate it ; yet the State has power also, under 
its authority to make health laws, to require such passengers to 
undergo a quarantine to prevent the introduction and spread of 
contagious disease; and in like manner, under its power to 
establish poor laws, to require each passenger to undergo a rea- 
sonable investigation and scrutiny, and for that purpose to be 
detained at suitable times and places, to give security, when 
security is necessary for the indemnity of the public, and to pay 
a moderate sum for the support and maintenance of the estab- 
lishment, and to defray the expense of thus executing the laws. 
This opinion is founded on the conviction, that these provisions 
are not inconsistent with the act of Congress of 1799, c. 128, 
§ 46, in relation to passengers and their baggage, nor with that 
of 1819, c. 170, regulating the transportation of passengers, nor 
with any other law of the United States regulating commerce ; 
and therefore that they may all stand and operate together. 

If indeed the specific measures, adopted by a law of congress, 
for the regulation of commerce, should come in conflict with 
the law of the State, then, as the law of Congress, made in 
pursuance of one of its enumerated powers, is the supreme law 
of the land, the law of the State must of course yield. If, for 
instance, a law of the United States, with a view to the security 
of the revenue, or otherwise, should enact, that no pilot boat, or 
other vessel, should board an inward bound vessel before arrival, 
(a case merely stated by way of illustration, which could scarce- 

ly happen,) it would be repugnant to the law of the State, au- 
_ thorizing and requiring pilots thus to board inward bound vessels, 
and of course such State law would be inoperative and void. 

This view of the law affords abundant security against any 
danger that may be apprehended, that the State laws may em- 
barrass our commerce, or embroil us with foreign nations. It 
Was unquestionably a main object of the constitution of the 
United States, in distributing the powers of sovereignty between 
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the federal and state governments, to give the entire control and 
management of all our foreign relations to the general govern- 
ment. If therefore it should at any time be found, that the 
health and quarantine laws, the pilot laws, the poor laws, or any 


other laws of the States, or either of them, made in pursuance ~ 


of their powers, become oppressive, or tend to obstruct our 
legitimate intercourse with foreign nations, it would remain for 
congress, in the exercise of its acknowledged powers to regulate 
commerce, to provide a system of uniform and equal laws, to 
remove such impediments, to secure a just and harmonious in- 
tercourse with all foreign powers, and thus secure the peace, 
safety and welfare of the Union; and by force of these laws, 
those of the several States, in conflict with them, would be 
annulled. Wilson v. Blackbird Creek Marsh Co. 2 Pet. 245. 

But it was further contended, that the act of Massachusetts, 
now in question, was void, because it is repugnant to that pro- 
vision in the constitution of the United States, Art. 1, § 10, 
which declares that no State shall, without the consent of con- 
gress, lay any imposts or duties on imports or exports, except 
what may be absolutely necessary for executing its mspection 
laws. 

The obvious meaning of this language is, that no duty shall 


be levied or imposed upon merchandize or commodities import- 


ed or exported. It would be doing great violence to this lan- 


guage to apply the term impost to a sum of money required of — 


persons arriving in the country, to defray the expense of carry- 
ing into effect a reasonable system of poor laws, or to treat such 
persons as imports. ‘The term ‘ impost’ was defined, in the case 
of Brown v. Maryland, 12 Wheat. 437. It is a custom or a tax, 
levied on articles brought into a country, on things imported ; 
and the only material point decided in that case, which gives 
color to the argument we are considering, is, that a tax on the 
importer, in respect to the articles or things imported, was held 
to be, in effect, a tax on the things themselves, and thus obnox- 
ious to the constitutional prohibition. The whole scope of thar 
decision shows that the court did not consider the term imports 
as applying to persons. Such we understand to be the effect 


™ 
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of the decision in City of N. York v. Miln, 11 Pet. 136, 137, 
in which the court say, that persons are not the subject of com- 
merce, and not being imported goods, cannot fall within a train 
of reasoning founded upon the construction of a power, given to 
‘congress, to regulate commerce, and the prohibition to the 
States from imposing a duty on imported goods. 

If indeed the act should require a payment of money, from 
those passengers who bring merchandize with them, or have 
goods consigned to them, in the same or any other vessel, then, 
within the principle of Brown v. JMaryland, as the tax would 
ve levied, in respect to imported articles, it might be deemed 
an impost on imported goods, and so prohibited to the legisla- 
tion of a State. But the act in question is not of this character. 
It applies to all alien passengers, without reference to goods. 
And if, under color of carrying into effect any police regulation, 
the manifest object of the law were to raise a revenue on foreign 
commerce, the real and not the ostensible purpose of the act 
would be regarded, in determining its constitutionality. 

If, for instance, under the form of pilotage, a large sum of 
money should be demanded of any inward bound vessel, the 
effect of which would be to raise a revenue upon foreign com- 
merce, the pretence of its being pilotage would not make it 
legal. And this suggestion answers an argument much pressed, 
that if the State could demand two dollars, in respect to each 
passenger, it could demand two hundred or two thousand, and 
$0 raise a large revenue for any and all purposes. We think it 
s plain, that if any-such large sum were exacted of passengers, 
t would indicate the real purpose and design of the law to be 
© raise revenue, and not in good faith to carry into effect a 
useful and beneficent poor law ; useful and beneficent to such 
aliens themselves ; and therefore that it would be in contraven- 
tion of the constitution and laws of the United States, and void. 
But to apply this principle to the construction of an act of State 
legislation, it must be apparent to the court, that the real pur 
pose was distinct from the ostensible one. 

Several other provisions of the constitution and laws of the 
United States were referred to, in the argument, as provisions 
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of law with which the law in question is supposed to conflict ; 
one of which is, the law regulating the coasting trade and grant- 
ing a coasting license. Had the vessel in question come from a_ 
neighboring State, or sailed under a coasting license, this argu- 
ment would have been entitled to more weight ; as the case is, — 
we think the question does not arise. 

The provisions of the constitution and law of the United 
States on the subject of naturalization were also relied on. 
These provisions, we think, merely affect the question how 
aliens shall be naturalized, who are in fact within the jurisdiction 
of the United States, and do not, in any respect, affect the 
mode of their introduction. 

On the whole, the court are of opinion that the direction of 
the judge of the court of common pleas was right. ‘The excep- 
tions are therefore overruled, and the judgment for the defend- 
ants affirmed. 


CHARLES CARTER vs. Jonas L. SIBieEy. 


The Sz. of 1838, c. 163, repealed the St. of 1836, c. 238, so far as the two statutes 
affected the same class of persons. 


Trespass for taking and carrying away goods. Writ dated 
March 19th 1840. The parties submitted the case to the de- 
cision of the court on the following facts agreed : 

‘¢On the 8th day of November 1839, Benjamin Foster jr. of 
Charlestown, a citizen of the State of Massachusetts, whose 
debts exceeded $500, made and executed an assignment of his 
property to the plaintiff, and the said Foster took the oath, and 
the said Carter gave notice as is required by law. On the 19th 
and 20th days of November 1839, Benjamin H. Springer, a 
citizen of the State of Pennsylvania, instituted several suits 
against the said Foster in the circuit court of the United States 
for the district of Massachusetts, and the writs of attachment 
therein were delivered for service to the defendant, who was 
then the marshal of the United States for the district aforesaid, 
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who, on the same days, by virtue of the said writs, attached 
certain property which was embraced in the said deed of assign- 
ment from the said Foster to the plaintiff, to recover the value 
of which, this action is brought. On the 15th day of August 
1840, the said Foster applied to a master in chancery in the 
county of Middlesex, and was declared an insolvent debtor, and 
a warrant having issued, and a meeting of the creditors of the 
said Foster being held, the plaintiff was duly elected assignee 
of the goods and estate of the said Foster. 

‘¢'The suits of the said’ Springer against the said Foster, 
. were duly entered in court, and one of them having been ter- 
minated by a final judgment, the execution which issued thereon 
was levied on a part of the property attached, pursuant to the 
attachment. ‘The other suit is still pending in court. Upon the 
execution of the said assignment to said Carter by said Foster, 
the said Carter took possession of the property thereby assigned, 
the property attached by said Sibley being a part thereof, and 
the same was in the possession of the said Carter at the time of 
said attachment. And on the 30th of Nov. 1839, the said 
Carter gave to said Sibley notice in writing that he, said Carter, 
claimed the said property by virtue of said assignment, and de- 
manded the same of said Sibley. 

“¢ Tf the court shall be of opinion that the plaintiff can main- 
tain this action, upon the facts above set forth, then the case is 
to be put to a jury to assess the damages ; otherwise, the plain- 
tiff is to be nonsuit.”’ 

H. Hi. Fuller, for the plaintiff. 

C. P. Curtis §& B. R. Curtis, for the defendant. 

Suaw, C. J. This is an action of trespass, commenced on 
the 19th of March 1840, agamst the defendant, as marshal of 
the district of Massachusetts. The plaintiff claims title to the 
goods taken, as assignee of Benjamin Foster, jr. of Charles- 
town, under an assignment made to him, Nov. 8th 1839, pursuant 
to St. 1836, c. 238, entitled ‘‘ an act to regulate the assignment 
and distribution of the property of insolvent debtors.’? The 
property was attached on mesne process by the defendant, as 
marshal of the United States, on the 19th of Nov 1839, at the 
suit of a citizen of another State. 
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It appears hy the facts stated, that after the commencement 
of the present action, the said Foster made application to a 
master in. chancery, for proceedings as an insolvent debtor, un- 
der the insolvent law of 1838, c. 163, pursuant to which the 
plaintiff was appointed assignee. But this proceeding, mani- 
festly, can have no bearing upon the question, which must be de- 
cided upon the facts existing at the time the action was brought 

It is plain that the issue, in this case, is upon the title of the 
plaintiff to the goods claimed ; and to maintain the action, he 
must establish his title as assignee under the first assignment. It 
is immaterial to the decision of this case, whether the defendant . 
rightfully attached these goods or not; if the plaintiff had no 
title to them, he has no interest in that question. 

The title of the plaintiff, derived from an assignment made in 
1839, some time after the insolvent law of 1838 went into oper- 
ation, depends upon the question whether the St. of 1836, c. 
238, was in operation at that time, or whether it was not re- 
pealed by the St. of 1838, c. 163. The statute of 1836 is not 
repealed in terms. Whether it is by implication, is the ques- 
tion. ‘The provision of St. 1838, c. 163, § 25, is this: ‘* All 
the provisions of law, inconsistent with the provisions of this act, 
are hereby repealed, saving ”’ &c. 

The plaintiff claims the goods under a statute title, and unless 
the statute, under which he so claims, is in force, and all its 
terms are strictly pursued, the property does not pass. It was 
indeed intimated, in the course of the argument, that this assign- 
ment might be good to pass the property, as agamst the defend- 
ant, and the creditor in whose behalf he made the attachment, 
as a conveyance at common law. If in fact, it was made upon 
a good, valuable and adequate consideration, and by an instru- 
ment to which creditors having debts equal to, or exceeding 
the value of the property assigned, had become parties, or oth- 
erwise legally assented, it would have been a very different ques- 
tion. But from the terms in which it is described, we under- 
stand it to be an assignment to the plaintiff, in trust for creditors, 
and that the said Foster took the oath, and the assignee gave 
the notice, required by law. We therefore understand it to be 
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an assignment made in pursuance of St. 1836, c. 238, and relying 
upon that statute for its efficacy, and that it was not so made as 
to be a valid assignment at common law, as adopted and prac- 
tised in this State ; so that if not made valid, by force of that 
statute, it was not available against an attaching creditor. 

Upon the question of repeal, the court are of opinion that so 
far as the two statutes affect the same class of persons, the lat- 
ter operates as a repeal of the former. The statute of 1838, 
so far as it provided for a voluntary insolvency, on the part of 
the debtor, by an assignment of his property for the benefit of 
his creditors, was limited in its application to the case of insol- 
vent debtors, whose debts, in the aggregate, amounted to the 
sum of five hundred dollars.* The latter act, therefore, does not 
affect the former, in its application to persons whose debts in the 
aggregate do not amount to five hundred dollars. 

But so far as the two statutes affect the same persons, the court 
are of opinion that it is impossible for both statutes to exist and 
operate together, so as to leave it at the option of the debtor, 
to act under the one or the other, at his election ; and therefore 
that it was the intention of the legislature, by the qualified terms 
of repeal contained in the latter, to repeal the former. They 
are two distinct systems, or series of measures, designed to ac- 
complish substantially the same object, namely, the equal distri- 
bution of the property of an insolvent debtor, in such manner 
that all his creditors should participate equally in the fund, in 
proportion to the amount of the debts due to them. Each is 
designed to direct.and require certain legal proceedings to be 
adopted, and, upon a compliance with them, to vest a title to 
all the property of the debtor in the assignees, by force of the 
act itself, for the benefit of all creditors, who may come in and 
prove their debts. ach does, to some extent, but with differ- 
‘ent limitations, restrain and prohibit the attachment of the debt- 
or’s property. ach is a system of msolvent laws. Each 
extends to the whole subject matter, upon which it acts, name- 
ly, the whole of the real and personal estate of the debtor ; 
so that the action of one necessarily suspends the opera- 


* Reduced to two hundred dollars by St. 1841, c. 124, § 1. 
VOL. Iv, 26 
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tion of the other. And then as the insolvent law of 1838 
was later in point of time ; as it is more thorough and com 
plete in its provisions ; as it leaves no option with the debtor 
to proceed upon the one or the other statute, as he may prefer, 
either in terms, or by implication ; as it is the last authentic 
declaration of the legislative will, on the same subject ; we think ~ 
the latter, by the qualified clause of repeal, and by necessary 
implication, supersedes and annuls the former. 

Without therefore going more into detail, the court are ee 
opinion, that as Foster, the debtor, owed more than $500 in > 
November 1839, when he made the assignment in question, he 
was at that time a proper subject for the operation of the insol- 
vent law of 1838, and that the statute of 1836, in pursuance of 
which he made his assignment, and without the force of which 
it could not take effect, as against an after attachment, was 
repealed as to him, and therefore that the plaintiff, claiming 
under that assignment, cannot maintain this action. 

Plaintiff nonsuit. 


JEDEDIAH BARKER vs. JoHN MANN JR. 


A debt of an insolvent debtor, payable in his work, is proveable under St. 1838, c. 163, 
and his certificate, granted according to the statute, discharges him from such debt, 
though it is not proved against his assigned estate. 


AssumpsiT for goods sold to the defendant on the 2d of 
December 1840. The defendant filed, by way of set-off, an 
account against the plaintiff for goods sold to him on the 30th of 
April 1840. 

At the trial in the court of common pleas, the defendant ad- 
mitted the plaintiff’s claim. The plaintiff also admitted that he ~ 
had received of the defendant the goods charged in the account — 
filed by him in set-off ; but he proved that when he received said 
goods, he agreed to pay therefor in his work as a shoemaker. 

It was also provec that the plaintiff, in August 1840, took the 
benefit of the St. of 1838, c. 163, for the relief of insolvent 
debtors, and on the 3d of October following, he received a certifi- 
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cate of discharge from his debts, in the manner prescribed in 
said statute ; the discharge taking effect from the 31st of August 
1840. 

On these facts, ‘‘ the plaintiff’s counsel requested the pre- 
siding judge to instruct the jury, that the aforesaid discharge of 
the plaintiff absolved him from the defendant’s claim so filed in 
offset, and that the plaintiff could*not be charged with the same 
_ in this action : But the said judge refused so to instruct the jury, 
and ruled that the defendant’s claim, having been stipulated to 
be paid in work, was not in its nature proveable under the insol- 
vency, and that it still survived against the plaintiff.” 

The jury found a verdict for the defendant, and the plaintiff 
alleged exceptions to said ruling and instruction of the judge. 

Healy, for the plaintiff, cited Utterson v. Vernon, 3 'T’. R. 539. 
Johnson v. Spiller, 1 Doug. 167, note. Eden on Bankruptcy, 
(2d ed.) 130. 

Benjamin, for the defendant, cited Wilt v. Ogden, 13 Johns. 
56. Talver v. West, Holt N. P. 178. 1 Comyn on Contracts, 
(Ist ed.) 412. McArthur v. Lord Seaforth, 2 Taunt. 258. 
Banister v. Scott, 6 T. R. 489. Ez parte Campbell, 16 Ves. 
248. 1 Cooke’s Bankr. Laws, (8th ed.) 223, 226. 1 Mont. 
Bankr. Laws, (2d ed.) 168. 

By tHe Court. We are of opinion that the defendant’s de- 
mand might have been proved under the commission of insol- 
vency which was ‘taken out against the plaintiff, and therefore 
that it was discharged by-the certificate granted to him. 

. Verdict set aside, and new trial granted. 


AveusTINE C. Pierce vs. Susan D. Burnuam. 


A wife, who is divorced from bed and board, and lives apart from her husband, may be 
sued, as well as sue, as a feme sole. 


Assumpsit by the payee against the maker of a promissory 
note. 


At the trial, m the court of common pleas, it was admitted 
that the defendant was a married woman, when she made the 
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note, but that she had, before that time, been separated from _ 
her husband, by a decree of divorce from bed and board, and had, — 
ever since that decree, lived apart from her husband ; and that 
these facts were known to the plaintiff when the note was made. 
It was also admitted that, before the making of the note, the plain- 
tiff had recovered a judgment against a son of the defendant, and 
that the note was made by the defendant and received by the 
plaintiff in satisfaction of that judgment ; and that this was the 
only consideration for the note. | 

The defendant relied on these facts as a defence to the ac- 
tion ; but the judge, who sat at the trial, ruled otherwise, and a 
verdict was returned for the plaintiff; whereupon the defendant 
alleged exceptions to said ruling. 

B. Sumner, for the defendant. The defendant is not liable 
to an action, as a feme sole. Lewis v. Lee, 3 Barn. & Cres. 
291. Hookham v. Chambers, 3 Brod. & Bing. 92. S. C. 
6 Moore, 265. Although it was decided in Dean v. Richmond, 
5 Pick. 461, that a woman divorced from bed and board may 
sue as a feme sole ; yet it does not necessarily follow that she 
may be sued as such. ‘That decision proceeded on the ground 
of protection to the woman, that she might be enabled to sub- 
sist. But it has not yet been adjudged that she is liable to an 
action, in any case, without a joinder of her husband as a defend- 
ant. And if she might be sued alone for debts contracted for her 
subsistence, yet she is not liable in the present case, in which 
she gave a note, not for her own benefit, but for a third person’s 
debt. She is liable to an action only where her husband would 
be liable on the same cause of action, if she, during coverture, 
had made a contract in his absence. 

Hutchins, for the plaintiff, relied on Dean v. Richmond, 5 
Pick. 461. He also cited Gregory v. Paul, 15 Mass. 31. Ab- 
bot v. Bayley, 6 Pick. 89. 1 Pet. 108, per Duval, J. 2 Kent | | 
Com. (3d ed.) 154, 157. 

Suaw, C. J. The main question presented on this bill of 
exceptions is, whether a married woman, after a divorce a mensa 
et thoro, regularly decreed by a court-of this Commonwealth, — 
can make a valid contract to bind herself, and whether an action 
can be maintained against her alone on such contract. 
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Whatever diversity of opinion there may have been on this 
subject, in courts professing to be governed by the rules of the 
common law, we consider it settled, in this Commonwealth, in 
the case of Dean v. Richmond, 5 Pick. 461, that a woman 
divorced a mensa, during the separation, and in the lifetime of 
her husband, may enter into contracts, take her own earnings to 
her own use, and, as a necessary consequence of this capacity, 
may sue and be sued. 2 Kent Com. (3d ed.) 157. After 
such divorce, the law of this Commonwealth recognizes her right 
to acquire and hold property, to take her own earnings to her 
own use, for the support and maintenance of herself and child- 
ren. She is deprived of the protection and exempted from the 
control of her husband. She may, by the decree of the court 
granting the divorce, and pursuant to the provisions of the stat- 
ute law of the Commonwealth, be charged with the custody, and 
consequently with the support and maintenance, of the children 
of the marriage. The reason, therefore, why a wife cannot sue 
or be sued, without joining and being joined with her -husband, 

does not exist. But the relation, in which the divorce a mensa 
- et thoro places the parties, opposes such a joinder. If it were 
necessary to join the husband as plaintiff, he might release her 
rights, by which she would be subjected to costs ; if he might be 
joined as defendant, he might be made subject to her debts ; 
both of which consequences are repugnant to the new relation 
of divided and separate interests, in which the law, by such a 
decree, places them. Whilst the law thus recognizes the right 
of a woman, so divorced, to acquire and to-take the proceeds of 
her industry to her own use, it recognizes her power to make 
contracts ; and if she could not sue or be sued, it would present 
the anomalous case, in which the law recognizes a right without 
affording a remedy for vindicating it, and subjects a party toa 
duty, without lending its aid to enforce it. 

Exceptions overruled. 


26 * 


‘.) 7 
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Isaac WiNsLow & others vs. Toe Mrercuants INSURANCE 
ComMPANY. ; 


Fixtures, and additions in the nature of fixtures, which are placed in a building by a 


mortgagor, after he has mortgaged it, become part of the realty, as between him 


and the mortgagee, and cannot be removed or otherwise disposed of by him while 
the mortgage is in force. 

A steam engine, boilers, &c. and machinery adapted to be moved by such engine, by 
means of connecting bands and other gearing, which are placed in a building de- 
signed for the manufacture of steam engines and other heavy iron work, are fixtures, 
or in the nature of fixtures. ’ 

A mortgage of a building, “and also such tools, and other property as is now contem- — 
plated to be placed in said building,” with a covenant that the instrument shall be 
effectual to create a lien on such property, does not create a lien on the property 
afterwards placed in the building, but is void for uncertainty, as against a mortgagee 
of the property, whose mortgage is executed after the property is placed in the 
building. 

A mortgage of all the goods, &c. in and about a certain building, with a provision 
that a schedule of the articles shall be annexed, is valid as to all the articles that 
can be identified, though no schedule thereof is ever annexed to the mortgage. 


Trover for ‘‘a steam engine, two boilers and fixtures, a 
blowing cylinder pipe, &c. a trip-hammer and fixtures,” and a 
great number of tools, &c. 

It appeared on the trial before Shaw, C. J. that on the 25th — 
of February 1836, James M. Pond of Boston gave a mortgage — 
to the defendants of his lot of land and building on Hawley — 
Street, to secure the payment of $6000; and that on the 24th | 
of May 1836, he made a further mortgage thereof to the de- — 
fendants, ‘‘ and with all and singular the machinery, tools, goods, 
chattels and other property. therein contained, together also with 
all the machinery, tools, apparatus and other property, whether — 
fixtures or otherwise, now being and remaining on the premises, — 
and also such other machinery, engines, tools, and other prop- 
erty as is now contemplated to be placed in said building: The — 
said Pond covenanting and agreeing that this instrument shall be — 
effectual to create a lien or mortgage on such machinery, en- — 
gines, or other property hereafter to be placed in said building, — 
and that he will, moreover, in order to remove all doubt in the ~ 
premises, at any time hereafter, when said machinery, engines, 4 
or other property, now contemplated to be placed in said build- 
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ing, shall have actually been placed there, make and execute 
any instrument or instruments sufficient and effectual to confirm 
the said title and effectually to create a lien or mortgage on said 
property so'hereafter to be placed in the building aforesaid.” 
This last mortgage was recorded by the city clerk, on the day 
after its date, and in the registry of deeds for the county, on the 
7th of September 1838. At the time when it was made, said 
Pond occupied a shop in Water Street, in which were some of 
the articles which he afterwards removed into said mortgaged 
- building ; but most of the articles which he put into the building, 
were purchased or manufactured by him after said mortgage was 
made. 

On the 18th of October 1837, said Pond gave to the plaintiffs 
a mortgage of property which was thus described: ‘‘ All and 
singular the goods, wares, stock, iron tools, manufactured arti- 
cles, and property of every description, being situate in or about 
the shop or building now occupied by me in Hawley Street in 
the city of Boston ; a particular schedule of which shall be an- 
_ nexed hereto as soon as conveniently may be.’”? ‘This mortgage 
was recorded, on the same day, by the city clerk, but a sched- 
ule of the articles mortgaged was never annexed. 

The building aforesaid was constructed for a machine shop, 
and the principal business done in it was the manufacture of 
steam engines and boilers, and other heavy iron work. ‘T’here 
Was a steam engine therein, which carried the whole machinery, 
' in the several stories of the building, by means of connecting 
bands, or otherwise. ~The frame of the engine was placed on a 
wooden block, which stood upon a stone on the ground in the 
basement, and the engine itself stood on two columns of iron 
which were connected, by bolts, with the timbers of the floor 
above. ‘The blowing cylinder was ina frame of two wooden 
columns that were fastened by spikes to the same floor timbers ; 
and the pipe from the cylinder passed under ground. The trip- 
hammer rested on a heavy timber placed on a stone, and was 
secured by its own weight. The boilers were set in brick work, 
and were connected with the steam engine by a pipe bolted to 
the engine and to the boilers, and the whole power of the engine 
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was exerted by means of this pipe. The brick work was con- q 
nected with the building only by resting on the ground and by a | 
small flue. 


The said steam engine, boilers, cylinder and trip-hammer, and E 


also many of the tools, &c. which are enumerated in the plain- 
tiffs’ writ and mortgage, were made and placed in said building 
after the 24th of May 1836, and before the 18th of October — 
1837 ; that is, after the execution of Pond’s last mortgage to 
the defendants, and before the execution of his mortgage to the — 
plaintiffs. | 
The plaintiffs took possession of the mortgaged property on 
the 2d of March 1838, and the defendants afterwards obtained — 
possession thereof. The plaintiffs demanded the property of — 
the defendants, who refused to give it up. It was thereupon ~ 
agreed by the parties, that the property should be sold at auction, 
and that the proceeds of the sale should be taken as the actual — 
value. All the articles, included in said mortgages, were sold 
accordingly, except the steam engine, blowing cylinder, &c. 
After the chief justice had ruled various points which were 
raised at the trial, as to the construction and operation of the ~ 
several mortgages, it was agreed by the parties, that a verdict — 
should be taken for the plaintiffs for the sum of $4000, subject — 
to the opinion of the whole court on the questions of law in the — 
case ; and that the amount of the verdict should be altered — 
according to the judgment of an assessor to be appointed by the — 
court, if the parties should not agree ; or that a general verdict — 
should be entered for the defendants. | 
This case was argued at the last March term. 
Cooke, for the defendants. The steam engine, boilers, blow- — 
ing cylinder, and the machinery and apparatus that were worked — 
by the engine, passed by the first mortgage to the defendants. — 
These were fixtures, and a part of the realty ; and though they F 
were put into the building after it was mortgaged, the mortgagor 
had no legal control of them, as against the defendants. Powell — 
v. Monson & Brimfield Manuf. Co. 3 Mason, 466. Goddard — 
v. Rolster, 6 Greenl. 427. Union Bank v. Emerson, 15 Mass. 
159. Goddard v. Chase, 7 Mass. 432. Peirce v. Goddard, © 
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22 Pick. 559. Farrar v. Stackpole, 6 Greenl. 154. Hunt v. 
Hunt, 14 Pick. 386. The same articles, (if they were not 
part of the realty) and also all the others mentioned in the plain- 
tiffs’ writ, became the property of the defendants, by virtue of 
the second mortgage ; and therefore the provision for a further 
assurance was immaterial. It is sufficient to support a contract 
of sale, that the subject of sale may exist at a future time. 
‘Brown on Sales, 111. Long on Sales, (Rand’s ed.) 288. 
Foster v. Saco Manuf. Co. 12 Pick. 454. Glover v. Austin, 
6 Pick. 219, 221. Lewis v. Lyman, 23 Pick. 443. Pow. 
on Mortg. (Rand’s ed.) 17, 18. 

The plaintiffs were purchasers with express notice of the 
defendants’ lien, and therefore cannot defeat that lien. The 
mortgagor would have been estopped by his mortgage ; and so 
are the plaintiffs who claim under him. White v. Patten, 24 
Pick. 324. Lawry v. Williams, 1 Shepley, 281. Somes v. 
Skinner, 3 Pick. 60. Fairbanks v. Williamson, 7 Greenl. 
100. Taylor v. Needham, 2 Taunt. 278. Howard v. Tucker, 
1 Barn. & Adolph. 712. 

The mortgage to the plaintiffs was inoperative, because a 
schedule of the articles was not annexed, according to the terms 
of the mortgage itself. ‘The general words were of no effect. 

E. D. Sohier, for the plaintiffs. The plaintiffs’ mortgage 
included all the personal property which was in the building in 
Hawley Street, and they are entitled to recover for the conver- 
sion of all the articles that can be identified, although no sched- 
ule was annexed. Brinley v. Spring, 7 Greenl. 241. The 
defendants’ mortgage, of May 1836, is to be regarded, in this 
suit, as a mortgage of personalty merely, for it was recorded as 
such by the city clerk, and not by the register of deeds, until 
after the execution of the mortgage to the plaintiffs. But as to 
the articles which were not in the building, but which it was 
contemplated to place there, that mortgage was void for uncer- 

tainty. Com. Dig. Grant, D. E. 14. 

__ The hand tools and the machines which were used by bands 
connected with the engine, but which were not connected with 
the freehold, would not have passed by a deed of the building, if 
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they had been therein when the deed was made. Kirwan y. 
Latour, 1 Har. & Johns. 291. Miller v. Plumb. 6 Cow. 665. 
Gale v. Ward, 14 Mass. 352. Cresson vy. Stout, 17 Johns. 
116. ‘The steam engine, boilers and blowing cylinders, were 
also personal property ; and, as between landlord and tenant, 
might be removed by the latter during his term: And a mort- — 
gagor, who puts such articles into a building after it is mortgaged, 
may remove them before the mortgagee takes possession. Gaf- — 
field v. Hapgood, 17 Pick. 192. Van Ness vy. Pacard, 2 
Pet. 187. Amos & Ferard on Fixtures, (Am. ed.) 27, 28. 
Union Bank v. Emerson, 15 Mass. 159. ‘a 

Suaw, C.J. The court are of opinion that the steam engine 
and boilers, and all the engines and frames adapted to be moved — 
and used by the steam engine, by means of connecting wheels, 
bands or other gearing, as between mortgagor and mortgagee, 
are fixtures, or in the nature of fixtures, and constituted a part of 
the realty ; and that as all these fixtures were annexed to and 
made part of the realty by the mortgagor, they are part of the — 
mortgaged premises, and passed by the first mortgage to the 
defendants. | 

A different rule may exist, in regard to the respective rights — 
of tenant and landlord, tenant for life and remainderman or re-_ 
versioner, and generally when one has a temporary and not a — 
permanent interest in land. In those cases the rule, as to what — 
shall constitute fixtures, is much relaxed in favor of those who — 
make improvements on the real estate of others, for the pur-— 
poses of trade or other temporary use and enjoyment. Gaf- — 
field v. Hapgood, 17 Pick. 192. But the case of mortgagor — 
and mortgagee stands upon a different footing. The mortgagor, — 
to most purposes, is regarded as the owner of the estate ; indeed, 
he is so regarded to all purposes, except so far as it is neces- — 
sary to recognize the mortgagee as legal owner, for the purposes 
of his security. The improvements, therefore, which the mort- — 
gagor, remaining in the possession and enjoyment of the mort- — 
gaged premises, makes upon them, in contemplation of law he — 
makes for himself and to enhance the general value of the estate, — 
znd not for its temporary enjoyment ; whereas a tenant, making 


MARCH TERM 1842. 33) 


eae 


Winslow & others v. Merchants Ins. Co 


the same improvements upon the estate of another, with a view 
to its temporary enjoyment, must be presumed to do it for him- 
self, and not for the purpose of enhancing the value of the free- 
hold. This rule of course will apply only to that class of im- 
provements consisting of articles added and more or less per- 
manently affixed to the realty, in regard to which it is doubtful 
whether they are thereby made part of the realty or not, and 
when that question is to be decided by the presumed intent of 
the party making them. ‘Take, for instance, the case of a dye- 
kettle set in brick work, which is for the time annexed to the 
freehold, but which may be removed without essential injury to 
the building, and so as to leave the premises in as good a con- 
dition, as if it had not been set. If so set by an owner of the 
fee, for his own use, it would, we think, be regarded as a fixture, 
an addition made to the realty by its owner, as an improvement, 
and would pass to the heir by descent, or to the devisee by will. 
But if the same addition had been made by a tenant for years, 
for the purpose of carrying on his own business, we think he 
would have a right to remove it, provided he exercise that right 
whilst he has the rightful possession of the estate, that is, before 
the expiration of his term. 17 Pick. ubi sup. 

Supposing the point to be clear, on the one side, as between 
heir and executor, and on the other, as between tenant and land- 
lord, how does it stand as between mortgagor and mortgagee ? 
In the case of Union Bank v. Emerson, 15 Mass. 159, it was 
held that such a kettle, set by the owner of the freehold, before 
the mortgage, could not be removed by the mortgagor, or taken 
as his personal property, but passed by the deed to the mort- 
gagee. It was considered an immaterial fact, that the mortgage 
deed did not mention appurtenances ; probably upon the ground, 
that if the kettle was an appurtenance, and @ fortiori, if it was 
parcel, it would pass without express words; Kent v. Waite, 
10 Pick. 138 ; and if it was neither, those words would not aid 
it We are aware that in giving the opinion in that case, it was 
stated by the court that if the defendant, after making the mort- 
gage, had put in the kettle, they would have considered him 
authorized to remove it, before delivering possession to the 
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plaintiffs. There is manifestly some mistake in this statement. 
It was not the defendant who made the mortgage ; he was a pur- 
chaser of the kettle, the same having been removed by the mort- 
gagor, after the plaintiffs took possession, and been sold ty him 
to the defendant. But supposing, as is rather to be inferred 
from the context, that if the kettle had been put in by the mort- 
gagor after the mortgage was made, the mortgagor would have 
had aright to remove it; it is to be remarked that no such point 
was decided by the court, nor was it necessary, upon the facts 
of that case ; and from the whole tenor of this very short report, 
it seems probable that the point was not much considered. 

In the recent case of Noble v. Bosworth, 19 Pick. 314, it 
was held that such kettles, erected by the owner, were to be 
deemed part of the realty and to have passed by a general deed 
of the estate, unless specially excepted. ‘There the case of 
Union Bank v. Emerson was alluded to ; but the point was not 
then material, and the court expressly avoided giving any opinion, 
either affirming or calling in question its authority as to the present 
point of inquiry, by stating that whatever doubt there might be 
as to such fixtures, erected by a tenant on leased premises, or 
by a mortgagor, after the estate had been mortgaged, there was 
none when erected by an owner. 

It is obvious that this question cannot arise where there is any 
express stipulation in the mortgage deed, declaring either that 
such improvements to be made, and which are in their nature 
equivocal, shall, or not, be deemed fixtures, and be bound as 
part of the realty. The question is, what is the reasonable and 
legal construction of a deed, granting an estate in mortgage, in 
the usual terms, where there is no stipulation on the subject. 
Such a deed must of course include all additions which become 
de facto part of the realty, and which are not in their nature 
equivocal ; because a title to the whole, includes every part. 
In regard to articles doubtful in their nature, we have already 
stated as our opinion, that if added by the mortgagor, it is to be 
considered as done by way of permanent improvement, for the 
general benefit of the estate and not for its temporary enjoyment. 
Hunt v. Hunt, 14 Pick. 386. One of the objects, and indeed 
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one of the most usual purposes of mortgaging real estate, is to 
enable the owner to raise money to be expended on its improve- 
ment. If such improvements consist in actual fixtures, not doubt- 
ful in their nature, they go of course to the benefit and security 
of the mortgagee, by increasing the value of the pledge. ‘The 
expectation of such improvement and such increased value often 
enter into the consideration of the parties, in estimating the value 
of the property to be bound, and its sufficiency as security for 
the money advanced. And we think the same rule must apply 
to those articles which in their own nature are doubtful, whether 
actual fixtures, or not, on the ground of the presumed intention 
of the parties. A presumption arises from the relation in which 
they stand, that such improvements are intended to be perma- 
nent and not temporary, and that the freehold and the improve- 
ments intended to be made upon it are not to be severed, but to 
constitute one entire security. ‘The mortgage is usually but a 
collateral security for money which the mortgagor binds him- 
self to pay, and is therefore a hypothecation only, and not an 
alienation of the mortgaged estate. And in this respect the 
distinction, between the tenant for years and the mortgagor, is 
broad and obvious. ‘The tenant for years can have no benefit 
from his improvements after the expiration of his term, but by 
his right to remove them, when they are capable of removal ; 
but the mortgagor has only to pay his debt, as he is bound to 
do, and as it is presumed he intends to do, and then he has all 
the benefit of his improvements, in the enhanced value of the 
estate to which they. have been annexed. ‘The latter, therefore, 
may be presumed to have intended to annex the improvements 
to the freehold and make them permanent fixtures ; whilst the 
former must be presumed, from his obvious interest, to erect the 
improvements for his own temporary accommodation during his 
term, intending to remove them before its expiration. 

The case of Gale v. Ward, 14 Mass. 352, is not, we think. 
an authority opposed to this opinion ; because it is manifest that 
the court, in that case, regarded the carding machines, though 
ponderous and bulky, as essentially personal property which 
might have been attached and removed as the personal property 
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of the owner, even though there had been no mortgage; and 
they had been erected by the owner in his own mill, for his own 
_use. 

As to what shall be deemed fixtures and part of the realty, 
when the question does not arise as between landlord and ten- 
ant, or tenant for life and remainderman, in regard to improve- 
ments made by the tenant, it is difficult to lay down any general 
tule, which shall constitute a criterion. ‘The rule that objects 
must be actually and firmly affixed to the freehold, to become real- 
ty, or otherwise to be considered personalty, is far from con- 
stituting such criterion. Doors, window blinds and shutters, 
capable of being removed without the slightest damage to a 
house, and even though at the time of a conveyance, an attach- 
ment or a mortgage, actually detached, would be deemed, we 
suppose, a part of the house, and pass with it. And so, we pre- 
sume, mirrors, wardrobes, and other heavy articles of furniture, 
though fastened to the walls by screws, with considerable firm- 
ness, must be regarded as chattels. The difficulty is somewhat 
increased, when the question arises in respect to a mill or man- 
ufactory, where the parts are often so arranged and adapted, 
so ingeniously combined, as to be occasionally connected or dis- 
engaged, as the objects to be accomplished may require. In 
general terms, we think it may be said, that when a building is — 
erected as a mill, and the water works, or steam works, which 
are relied upon to move the mill, are erected at the same time, 
and the works to be driven by it are essential parts of the mill, 
adapted to be used in it and with it, though not at the time of 
the conveyance, attachment or mortgage, attached to the mill, 
are yet parts of it, and pass with it by a conveyance, mortgage 
or attachment. Powell v. Monson § Brimfield Manuf. Co. 
3 Mason, 466. Farrar v. Stackpole, 6 Greenl. 154. Gray vy. 
Holdship, 17 8. & R. 415. Voorhis v. Freeman, 2 Watts & 
Serg. 116. | | 

In the present case, we are of opinion, upon the evidence 
submitted to the court, that the engine and boilers, and the ma- 
chines for working iron, upon which they operated, considering 
the manner in which they were fitted and adapted to the mill, 
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were fixtures, and part of the realty, and were of course cov- 
ered by a mortgage of the real estate. | 

We are also of opinion that all articles of stock, such as iron 
and coal, and all materials to be wrought, and the hand tools, and 
all implements not driven by the steam engine, and articles not 
annexed to the building, nor embedded m the ground, nor con- 
stituting parts of such mill, are to be deemed personalty, and 
not realty, and did not pass by the first mortgage to the de- 
fendants. 

In regard to the second mortgage, as far as it is a mortgage 
of real estate, it is not material whether the first registration was 
good, or not: because the plaintiffs have no claim to the real 
estate. But it is contended on the part of the defendants, that 
the mortgage deed to them, of May 26th 1836, was a mortgage 
both of real and personal property ; that it was duly registered 
as a mortgage of personal property, in the city clerk’s office, 
long before the plaintiffs’ mortgage, and was therefore sufficient 
to bind the personal property. 

We think there is a satisfactory answer to this claim, furnish- 
ed by the facts. This deed purported to be a second mortgage 
of the real estate before mortgaged to the defendants with all 
and singular, the machinery, tools, goods, chattels and other 
property therein contained, together with all the machinery, 
tools, apparatus and other property, whether fixtures or other- 
wise, now being or remaining on the premises, and also all other 
machinery, engines, tools and other property, now contemplated 
to be placed in said building ; said Pond, the mortgagor, war- 
ranting and agreeing, that said imstrument should be effectual to 
create a lien or mortgage on the machinery and tools afterwards 
to be placed in said building ; and he moreover stipulated, to 
remove all doubt, after the machinery and tools should have 
been actually placed therein, to execute any instrument which 
should be effectual and sufficient to create a lien and mortgage 
thereon. 

Tn point of fact, at the time of executing this instrument, the 
building had not been erected, and no machinery or tools what- 
ever were then placed in it. In truth, a considerable part of 
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those claimed in this action were not then in existence, but were 
manufactured afterwards. ‘ Articles contemplated to be placed 
therein,”’ though then in existence, without any schedule, enu- 
meration or specification whatever, is, as a description, far too 
indefinite and uncertain to constitute a lien upon the articles 
afterwards actually placed in the building. The circumstance — 
that some of the articles were in use by the mortgagor, at a shop 
occupied by him in Water Street, and were afterwards removed 
to the shop in Hawley Street, cannot bring them within the 
description, vague as it is ; because many of the articles, so 
used at the shop in Water Street, were not removed ; others 
were purchased or manufactured afterwards ; and therefore it 
still remains wholly uncertain which of them were ‘* contem- 
plated ’’ to be put into the new building. The stipulation of the 
mortgagor to execute a further instrument of hypothecation, 
when the articles should be put in, and thus made certain, was a 
good executory contract, binding upon the covenantor person- 
ally, and for a breach of which he might have been liable in 
damages, but not an executed contract, constituting a lien de 
facto upon articles not then bound by the mortgage. 

It was objected to the plaintiffs’ mortgage, that it was invalid, 
because there was no schedule annexed, according to a stipula- 
tion contained init. But the court are of opinion that it was 
good and available for all the articles which were in the shop at 
the time it was executed, so far as they remained and could be 
identified, although no schedule was annexed. ‘The reference 
to a schedule to be annexed was not to limit or restrain the 
generality of the previous description of the property, but it was 
to be inserted for greater certainty and exactness, and the better 
to enable the mortgagee to identify the articles. It was not, 
therefore, essential to the validity of the mortgage. 


[This case was adjusted by the parties, on the principles of 
the foregoing opinion, and judgment was entered for the plain- 
tiffs, for the sum of $ 1161-05. ] 
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SamueL K. Wixuiams, Administrator vs. Tue PresipENnt, 
Directors, &c. or THE AMERICAN Bank, & others. 


Where the settlement of an estate that is represented to be insolvent is delayed after 
the commissioners of insolvency have made their return of the claims allowed by 
them against the estate, and part of such claims are afterwards paid by other par- 
ties, or are withdrawn by the claimants, so that the assets inthe hands of the ad- 
ministrator exceed the amount of the remainder of the allowed claims, the judge 
of probate may correct the list of allowed claims, conformably to these facts, and 
may add interest to the remaining claims from the time of the commissioners’ re- 
turn to the time of his passing a decree of distribution to the creditors. 


Suaw, C. J. This cause comes before this court by way of 
appeal from a decree of the judge of probate for this county. 
Williams, the appellant, is the administrator of Silas Bullard, 
deceased. He represented the estate of his intestate to be in- 
solvent, and a report of commissioners was made in Nov. 1835, 
by which claims were allowed, to the amount of over ¢ 100-000. 
The amount of assets in the hands of the administrator, to 
meet these claims, was about ¢ 39-000. Of course the estate 
was apparently insolvent. It appears by the facts agreed, that 
in consequence of an ancillary administration in the State of 
New Hampshire, the settlement of the estate here was delayed un- 
til 1841. It further appears, that many of the debts, allowed by 
the commissioners, were claims against the intestate upon prom- 
issory notes or other negotiable instruments, upon which the in- 
testate was liable, but not as principal, and that before a decree 
of distribution was made, many of these debts were paid by oth- 
er parties, and of course, as claims against this estate, they were 
waived and withdrawn. Some of these claims, that were al- 
lowed by mistake, were voluntarily waived and withdrawn. 
And the debts, which were not withdrawn, had been partially 
paid and satisfied, by the administrator appointed in New Hamp- 
shire. In these various modes, the aggregate amount of claims, 
as allowed by the commissioners, and returned by them to the 
judge of probate, in 1835, was reduced to the sum of about 
$ 30:000 ; being less than the balance in the administrator’s 
hands. Upon this state of things, the judge of probate, having 
corrected the list of claims allowed, conformably to the fore- 

Alas 
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going facts, allowed interest on the same, from the time of the 
report of the commissioners, Nov. 1835, to the time of the de- 
cree. of distribution, March 22d 1841; by which means the 
amount was increased to about $ 51-000, leaving the estate still 
insolvent ; and upon this principle the decree of distribution — 
was made. From this decree an appeal was claimed by the ad- 
ministrator, in behalf of the widow and heirs of the intestate ; 
and the question is, whether in competition between the creditors 
of the deceased debtor and such widow and heirs, the creditors 
are entitled to have interest computed on their claims, before 
the widow and heirs can claim any thing under the general stat- 
ute of distribution ; or whether the widow and heirs are entitled 
to the surplus, over and above the amount of claims reported by 
the commissioners in 1835, without interest. 

It has, unfortunately, so seldom occurred, that an estate, 
represented insolvent, has ultimately yielded a surplus, that the 
case now before the court has not before arisen, and there is 
no direct authority applicable to it. 

It has long been the policy of this State to provide for the 
payment of the just debts of a deceased person, out of the 
property left by him, before it can go to his heirs or legatees. 
And as between creditors, who have paid a consideration for the 
amounts due them, and by whose means, the fund to be distrib- 
uted may in part have been created or increased, and legatees 
or heirs, creditors are entitled, ex debito justitiw, and heirs and 
legatees are to be deemed volunteers. In pursuance of this ob- 
vious policy, the provisions of the statute law, so far as they 
have gone, have been so framed, and we think they ought to be 
so construed, and the rules of law so applied, as best to pro- 
mote these two objects ; first, that all the property left by the 
deceased, with its accumulation, if any, should be applied to 
the satisfaction of the claims of justice ; and secondly, that the 
balance, if any, should be faithfully appropriated ta those, who 
are the declared or presumed objects of his bounty — his lega- 
tees and heirs. | 

The provision on this subject, in the Rev. Sts. c. 64, § 1, 
declares the order in which the personal estate, left by a de- 
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ceased intestate, shall be appropriated, viz. Ist, certain allow- 
ances to the widow; 2d, the personal estate remaining shall 
be applied to the payment of the debis of the deceased; 3d, 
the residue to the heirs,. &c. 

This provision of the revised statutes follows, in substance, 
but not in terms, the statute of distributions, which preceded 
it, St. 1805, c. 90, § 2, which provided that personal estate, 
| after a certain allowance to the widow, should first be applied 
to the payment of the intestate’s debts, and the residue distrib- 
uted. The earlier colony and province laws were to the same 
effect. Anc. Chart. 205. 290. 

The statute having thus directed that all debts shall be first 
paid, but having laid down no precise rule, to determine 
how they shall be computed, it is left to the general rules of 
law, as derived from the dictates of natural justice, and ap- 
plied in analogous cases, to decide what shall be deemed to 
constitute debts, within its true meaning. Being a remedial 
statute, it is to have a liberal construction, to advance the pro- 
posed remedy. 

In considering whether interest shall be allowed, or not, on 
the established claims of creditors, and to what time, and upon 
what principle, it is obvious, that when it is a question between 
those creditors, as a body, on the one side, and the legatees 
and heirs on the other, it is very different from the same ques- 
tion, when it arises between the several creditors themselves. 
In the former case, it is a question whether the creditors, as a 
body, shall receive more or less out of a fund sufficient to sat- 
isfy their just demands and leave something to volunteers. ‘The 
latter is a question between those who have acknowledged claims 
on a fund insufficient to pay the whole, as to the proportion in 
which that fund shall be distributed. In the latter question, lega- 
tees and heirs have no interest. Indeed, it is immaterial to the 
creditors themselves, provided an equitable principle be adopted 
and applied — with an exception mentioned hereafter — whether 
interest stop at the death of the deceased debtor, or be computed 
to the return of the report of the commissioners, or to the decree 
of distribution ; inasmuch as it will not vary the proportion in 
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vhich those creditors will have the fund distributed amongst — 
-hem — the proportions being the same in either mode of com- 
puting ; and it is unimportant, whether such dividend isnominal- 
ly at a higher or lower rate per cent., the amount to be received __ 
being the same. ‘The exception is a rare case, like the pres- — 
ent, where the assets would be more than sufficient to pay the 
debts as they existed at the time of the decease of the debtor, 
or the return of the report, but insufficient to pay them with in-_ 
terest computed to the time of the decree of distribution. ‘This 
consideration places the present within the class of cases, where 
the question is between the creditors as a body, on the one side, — 
and the heirs on the other, and must be governed by the princi- 
ples applicable to that class of cases. 

No question is made by the creditors amongst each other ; no 
one having complained that interest was not computed high 
enough upon his own claim, or too high upon that of any other. 
Such being the difference between these two classes of cases, 
and the ends to be attained, the rules of law regulating the com- 
putation of interest, which have been adopted and applied to ad- 
just the proportions in which creditors shall share an insufficient 
fund, can have little weight in deciding a question of competi- 
tion between creditors and heirs. ; J 

With the best consideration the court have been able to give 
to this question, keeping in view the objects and principles thus 
stated, they are of opinion, that the creditors had a just right to 
have interest computed upon their demands, to the time of the 
decree of distribution, and, in competition with the heirs of the — 
deceased, to receive the full amount of such demands with in- 
terest. As the assets were not sufficient to pay the full amount a 
thus established, they could only take a distribution amongst 
themselves proportionably ; but as against the heirs they were 
entitled to a distribution of the whole. We are of opinion, there- a 
fore, that the decree of distribution was right. oy 

Interest is allowed, not only on strict legal grounds, where ad 
there is a contract for the payment of interest, or by way of le- 
gal damages where there is a tortious detention of a debt, but 
apon considerations of equity and natural justice, when a party 
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is entitled to the payment of money, which, owing to various 
causes, he cannot obtain. The subject of interest was put upon 
rational and intelligible grounds, in the case of Robinson v. 
Bland, 2 Bur. 1085. It was put upon the ground that interest 
should be allowed on a loan of money after the time fixed for 
payment, because it was equitable, and in order to assimilate 
the practice of courts of law to those of equity. And in the 
same case, it was held that in assumpsit, the interest should not 
stop at the commencement of the action, but be brought down 
to the time of the assessment of the damages.’ The true princi- 
ple there recognized is, that in justice, the interest should be 
carried down to the time of the payment of the debt ; but as 
that cannot be done, it should be brought down to the latest 
period, at which the court can act upon the subject. ‘The same 
case recognizes the principle, that where interest is recoverable, 
except in special cases, where it is payable by contract, before 
the principal is due, interest is incident to the debt, constitutes 
part of it, and passes with it; otherwise, upon no principle 
could the plaintiff recover, in an action, money not due when 
the action was brought. 
And in our own practice, interest is, in many cases, allowed 
upon considerations of equity, not only where the payment of a 
debt has been prevented by the debtor, but where judgment has 
necessarily been delayed to await the action of the law. In ac- 
tions of assumpsit, interest is computed from the date of the writ 
to the time of the assessment, on demands not bearing interest 
by contract or usage, or by any rule of positive law ; because 
from that time the plaintiff is delayed of his due, without fault or 
want of diligence on his part. This was done in the case of 
Porter v. Bussey, 1 Mass. 438, and the practice has since be- 
come general. So where money is advanced by one for the use 
of another. Winthrop v. Carleton, 12 Mass. 4. So interest 
is given by way of damages for the detention of goods, in cases 
where the rule of damages is not fixed by statute. Mattoon v. 
Pearce, 12 Mass. 410. So interest may be computed on the 
penalty of a bond, on which interest is not payable in terms, as 
one of its legal incidents, where it is necessary to secure per- 
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formance of the condition. Harris v. Clap, 1 Mass. 308. United 
States v. Arnold, 1 Gallis. 348. So in debt on judgment, interest 
is allowed from the rendition of the first judgment, as incident to 
the debt. So in this court, when judgment on a verdict is 
delayed by a motion for a new trial overruled, interest is com- 
puted on the verdict, to the tune of the rendition of judgment. 
Vail v. Nickerson, 6 Mass. 262. Cases of this description 
might be multiplied; but these are sufficient to illustrate the 
position, that interest is often computed and added to the prin- 
cipal, upon principles of equity, where there is no contract to 
pay, and no rule of positive law requiring it. 

But there are cases, some of which were cited at the argu- 
ment, having a more direct application to the circumstances of 
the present. In Heath v. Gay, 10 Mass. 371, it was held, that — 
in a suit against a surety on a probate bond, in favor of a cred- — 
itor whose claim had been allowed against an insolvent estate, 
interest should be allowed upon the amount of his dividend, from 
the demand of payment. In Fay v. Bradley, 1 Pick. 194, — 
where judgment had been recovered against an administrator on 
a scire facias for waste, interest was cast upon the damages and 
costs, from the time of the first judgment, deducting payments. 

When the question is, whether the heirs are entitled to the — 
surplus in preference to the claim of the creditors for interest, 
there are some English cases, arising under the bankrupt law, — 
which may throw light upon the subject. Ea parte Mills, 2_ 
Ves. jr. 295. Hx parte Reeve, 9 Ves. 588. 

We are then to apply these principles to the precise case of 
creditors, having demands due from a deceased debtor, some of 
which were bearing interest, and others not bearing interest, at 
the time of his decease, and the settlement of the estate is neces- — 
sarily delayed, by administrations in other States, or by other 
causes, for several years, after the decease of the debtor, and 
some years after the report of the commissioners of insolvency. — 

At the moment of a man’s decease, his affairs are brought to — 
a close ; he can neither contract nor execute contracts, acquire — 
or alienate property, pay or receive money. As his affairs then — 
stand, so they must remain ; and be adjusted with reference to — 
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the grounds on which they then stood, although months and 
years may elapse before they can be iquidated, and the result 
declared and carried into effect. If it were possible that all the 
assets could be collected, and all the debts ascertained, on the 
day of his death, the true rule would be, that all the creditors 
should be paid the amount of the debts then due them, if the 
assets were sufficient ; otherwise, to divide those assets among 
them, in proportion to those debts. In ascertaining those debts, 
it would seem proper to compute and add the interest on all 
debts drawing interest by contract or usage ; because in such 
case the interest then accrued would be as much due and part 
of the debt as the principal; in regard to debts not drawing in- 
terest, to take the single amount ; in regard to debts payable at 
a future day, without interest, to make a rebate of interest, for 
the time unexpired. ‘This would fix the amount equitably due 
to the creditors, considered in reference either to their claims as 
against legatees and heirs, or as between each other, to deter- 
mine the proportions in which the fund should be divided. It 
is however perfectly manifest, that an estate cannot be so set- 
tled. But all the delay, which occurs after that time, is in fact 
a delay necessarily incident to the liquidation and settlement of 
the estate ; and there is no reason in principle, why the loss 
occasioned thereby should be borne by a creditor whose claim 
did not happen to bear interest before the death of the debtor, 
and not by one whose debt was in terms bearing interest. They 
are entitled to share in a common fund, in proportion to the 
amounts due to them respectively, at the decease of the debtor ; 
and they are delayed, in receiving their dues, by means for 
which one is no more responsible than the other, and which 
neither could remove by any diligence. It appears to us, there- 
fore, that it makes no difference, whether the debts were on 
interest, or not, prior to the death of the debtor ; and whether 
the time of his death, or of the report, or of the decree of dis 
tribution, be assumed, interest is to stop on all, or be computed 
on all. Such was the rule adopted in the case of Dodge v. 
Breed, 13 Mass. 537, which embraces many of the points here 
stated, and is full of instruction on the subject. 
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As between the creditors, who have paid a full consideration 
for the amount due to them, and contributed to the estate left by 
their debtor, and legatees or heirs, who are volunteers, we think 
the former have a claim to be paid their interest, which is an 
incident of the debt, and without which their debts are not paid 
in full, before those legatees or heirs can claim any thing — for 
the reasons already stated. 

Besides ; if the assets consist of notes, bonds, certificates of 
public debt, or other securities drawing interest, they continue 
to draw interest, until paid, and then interest is paid to the ad- 
ministrator, for the period which has elapsed since the death of 
the intestate. Such interest is manifestly the earnings of a fund 
equitably belonging to the creditors, and should equitably enure 
to their use. And so, in general, an administrator is not charge- 
able with interest ; but if he has used the money, or placed out 
the assets of the estate and realized interest for it, he is to ac- 
count for that interest. Stearns v. Brown, 1 Pick. 530. Dez- 
ter v. Arnold, 3 Mason, 290. All such interest is of course 
the earnings of the fund belonging in equity to the creditors. In 
a case like the present, where the estate has necessarily remain- 
ed a long time unsettled, it may reasonably be presumed, that a 
part of the assets accounted for by the administrator accrued 
either from interest paid him by others, or interest received by 
him on an investment of the funds. This fact, however, is im- | 
material, because it does not constitute the ground of decision; ~ 
but it is one of those considerations bearing upon the general 
proposition, that the creditors ought not to suffer, nor the heirs 
to profit, by the unavoidable delay occasioned by the settlement _ 
of the estate, or by the changes in the condition of the affairs of 
the estate, occasioned by such delay. 

In ordinary cases, it is not very material, even as against 
heirs, whether the interest is computed to the date of the com- 
missioners’ return, or to that of the decree of distribution which 
usually follows, very speedily, the return of the report.’ But 
_ when it does become material, as in the present case, we are of 
opinion that it is to be brought down to the decree of distribu- 
tion. Strictly, upon the principles stated, interest is due. till 


’ 
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the debt is paid. But in judicial proceedings, some time must 
elapse after judgment is made up, before execution can issue 
and the debt be satisfied, and there is no mode in which the in- 
terest can be added for such time, and therefore it is brought 
down to the latest judicial act, by which the amount due is as- 
certained ; as in many of the cases cited. In the case of an 
insolvent estate, it is not the report of the commissioners which 
finally fixes and judicially determines the amount due to the 
creditor, but the decree of distribution, made by the judge of — 
probate ; and that is therefore the latest judicial act, to which 
time interest is tobe computed. The opinion of the court 1s, 
that the decree of the judge of probate was right, and it is affirm- 
ed. 

C. P. Curtis & C. G. Loring, for the appellant. 

Hillard, for the appellees. 


PresipENT, Directors, &c. or THE Mippiesex Bank 


vs. WitL1AM Minor, Administrator. 


A bank made a loan and took a pledge of the borrower’s shares in its stock, as collat- 
eral security, with a power of sale if payment should not be made according to the 
terms of the loan: After the borrower’s decease, the bank sold the shares at auc- 
tion, for non-payment, became the purchaser, gave credit for the amount of the 
sale, and claimed the balance of the borrower’s administrator, who refused to 
sanction the proceeding. Held, that nothing passed to the bank by this form of 
sale, but that it still held the shares, under its original title, as collateral secu- 
rity. “ 

Where a creditor of a deceased insolvent debtor holds property which was pledged 
to him by the debtor as collateral security, with a power of sale, his claims against 
the deceased cannot be allowed, unless the property is first sold, and the proceeds 
deducted, or its value is ascertained, by a jury or otherwise, and that value deduct- 
ed; and the balance only, as thus found, is to be allowed against the deceased’s 
estate. 


Tuts was an appeal, under the Rev. Sts. c. 68, § 8, from a 
decision of the commissioners of insolvency, ‘appointed to re- 
ceive and examine the claims of creditors against the estate of 
John K. Simpson, deceased, disallowing the claim of the plain- 
tiffs against said estate, of which the defendant was administra- 

YOL. IV. 28 
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tor. The parties submitted the case to the court on the follow- 

ing agreed statement : | 
‘‘'The claim of the plaintiffs, which was presented to ‘eid 

commissioners and by them disallowed, was thus : 


“ Estate of John K. Simpson to Middlesex Bank Dr. 
To amount of note which was secured by pledge of Middlesex Bank 
stock, : : ; : ; ; ‘ - 3500 
To do. : : ‘ sin da, ; ‘ 2-400 
To do. ° ° , aes y tha, : : . 1-300 
7-200 
Interest on said 7-200 from Oct. 1, 1837, to ar 21, 1839, 1 year, 10 A 
months, 20days_. : ob eee 
Amount of memorandum check : .  Wereae 
Interest on 187-83 from April 19, 1836, to Aug. 21, 1839, 3 years 4 4 
months,2 days . : : ; : 4 37°63 — 
$ 8:241-46 
Contra. Cr. 
1838. May 9th. Proceeds of 72 shares of Middlesex Bank stock sold 
by Stephen Brown 4 ; ° - 144-00 
Interest on said sum 1 year, 3 months, and 12 days, . - 11:08 155-08 — 
Balance claimed by the bank, . , ; ; : - $ 8-086: ‘3a 


‘¢ The debit side of the account is correct. The said Simp- — 
son died at Boston in December 1837. The Middlesex Bank — 
stopped payment on the 17th of January 1838. The said — 
Simpson, at the time of the loan to him on his notes referred — 
to in said account, by an agreement, signed by him, pledged to ; 
the bank one share in the capital stock of the bank for every 
hundred dollars lent, amounting to 72 shares in the whole, as 
collateral security for the loan. A copy of said agreement is in © 
the margin.* On the 6th of April 1838, the administrator of — 


* Be it known that I the subscriber, for and in consideration of the sum of 
twenty-four hundred dollars, this day loaned on my obligation, by the Middle-— 
sex Bank, have pledged, and do hereby pledge unto the President, Directors” 
and Company of said bank, twenty-four shares in the capital stock of the said 
bank, with full power to retain the same, as collateral security, on the following — 
conditions, viz: That for the punctual payment of this or any other sum — 
which I have obtained or may hereafter obtain, on loan or discount from said 
bank, or any liability as indorser, this stock is hereby pledged and made liable; 
and the directors of said bank are hereby authorized, after said loan or loans shall — 
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said deceased’s estate received due notice, by letter put into his 
hands, that unless the said notes were paid within thirty days, 
the shares thus pledged as collateral security would be sold at 
public auction, and the estate of the said deceased be held to 
pay the balance remaining unpaid after crediting the proceeds. 
Said notes not being paid within the thirty days, said shares 
were placed in the hands of Stephen Brown of Boston, auc- 
tioneer, who, after advertising them for sale, the usual time, in 
three or more of the newspapers printed at Boston, sold said 
shares at auction on the 9th day of May 1838. ‘The said 
shares were purchased by the president of the bank, he being 
the highest bidder, for the benefit of the bank. Said adminis- 
trator had due notice of the time and place of said sale, but 
never gave his consent to the sale ; nor did he make known his 
dissent to said sale, until the time when the bank presented its 
claim, for allowance, before the commissioners of insolvency on 
the estate of said deceased ; nor had he notice that the sale 
had been made. ‘The value of said shares was not known at 
the time of said sale, but they have turned out to be worth 
something more than they sold for at said sale. Said shares 
are still held by the officers of the bank, in trust for the bank.” 
The parties agreed that if the plaintiffs were entitled to re- 
cover, they should have judgment for such sum as the court 
should direct ; otherwise, that a nonsuit should be entered. 
Buttrick, forthe plaintiffs. The plaintiffs had a power from 
the intestate to sell the bank shares. This power was coupled 
with an interest, and could not be revoked, except by payment 
of the loan. Hunt v. Rousmanier, 8 Wheat. 203. There is 


no suggestion of any: actual fraud in the sale ; but it may be 


have become due and payable, and shall remain unpaid, to sell, as soon as the same 
can be legally done, the said stock, or any part thereof, either at public or pri- 
vate sale, and after deducting the amount due the bank, to place the balance, if 
any, to my credit on their books, subject to my order: Provided, that after the 
full payment of said loan or loans, the said president, directors and company, 
shall, on demand, redeliver the said stock, if not sold for the causes aforesaid. 

John K. Simpson. 

Apri! 25, 1833. 
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objected, that the sale was fraudulent in law, as the bank, being 
trustee of the shares, could not become the purchaser thereof. 
This objection rests on a principle of chancery, which is appli- 
ed in the prevention of fraud, in the case of trustees, eo nomine, 
executors, &c. but is not applicable to the present case, which 
is, substantially, that of mortgagor and mortgagee. Haynesy. 
Wells, 6 Pick. 464. Harrington v. Brown, 5 Pick. 521. 

Webb v. Rorke, 2 Scho. & Lef. 673. A purchase of the — 
trust property by the trustee is not void, but voidable only ; 
Campbell v. Walker, 5 Ves. 678 ; 5 Pick. ubi sup. ; and if the 
cestui que trust acquiesce in the sale, he is bound thereby ; and 
if he would avoid it, he must dissent in a reasonable time. Jen- 
ison v. Hapgood, 7 Pick. 8. The dissent, in this case, was 


not manifested for more than two years after the sale; which 


was not in reasonable time. 

The plaintiffs were not bound to take the shares at an ap- 
praisement, but had a right to have their value ascertained by a 
sale ; and it was the duty of the defendant to consent to such 
sale. By refusing to agree to a sale, he let in the plaintiffs to 
prove their whole claim. Amory v. Francis, 16 Mass. 313. 
The memorandum. check, at least, and interest thereon, should 
have been allowed by the commissioners, as the principle relied 
on by the defendant does not apply to that claim. 


W. Minot, Jr. for the defendant. The plaintiffs were pawn- 


ees or trustees of the shares, and their being at the same time 
the vendors and vendees thereof rendered the sale fraudulent in 
law, and void. 1 Story on Eq. §§ 321 § seg. Story on 
Bailments, § 319. Hatch v. Hatch, 9 Ves. 292. Newland on — 
Contracts, c. 32. Farnam v. Brooks, 9 Pick. 212. Jeremy 
on Eq. Jurisd. 142, 143. ; 

Where one, who stands in a fiduciary relation, makes a profit 
out of any transaction within the scope of his authority, that 
profit belongs to his cestut que trust. ‘The plaintiffs stood in 
this relation to the defendant. Stevens v. Bell, 6 Mass. 348. 
The fact that the shares have risen in value, in the plaintiffs’ 
hands, since the sale, is of itself sufficient ground to set the sale 
aside. 2 Story on Eq. §§ 1261 —1265. 
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But it is not necessary, in order to show that the sale of the 
shares was void, to show that the plaintiffs had made a profit 
thereby. Under the circumstances, the sale was of itself void. 
Davoue v. Fanning, 2 Johns. Ch. 260. York Buildings v. 
Mackenzie, 8 Bro. P. C. (2d ed.) 42. Holt v. Holt, 1 Chan. 
Cas. 190. Ayliffe v. Murray, 2 Atk. 59. Whelpdale v. 
Cookson, 1 Ves. sen. 9. Randall v. Errington, 10 Ves. 423. 
Long on Sales, (Rand’s ed.) 434-436. Gordon v. Finlay, 
3 Hawks, 239. 

The decision of the commissioners, disallowing the plaintiffs’ 
claim, was therefore correct ; and it ought not to be allowed, 
until the security held by them is sold lawfully, and a fair bal- 
ance struck after deducting the proceeds of such sale. 

By tHE Court. The plaintiffs had full authority to sell the 
bank shares which were pledged to them, and their sale to a 
third person would have passed the property. But they could 
not be the purchasers. Nothing, therefore, passed by the form 
of a sale at auction, in which they purchased in the shares ; and 
they still hold the same under their original title, as collateral se- 
curity for their debt. ‘The shares must either be actually sold, 
and the proceeds be deducted, or their value, ascertained by a 
jury or otherwise, must first be deducted from the plaintiffs’ 
claim, as stated, and they will then be entitled to the balance 
only of that claim. 

[After this opinion was given, the parties agreed upon the 
value of the shares, and that the plaintiffs should have judgment 
against the defendant for $ 5664-24, without costs. ] 

28 * 
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Witiiam P. Greene & others vs. Joun Boruanp. 


When a testator devises property to two trustees, and they both decline the trust, the 
probate court has authority, under the Rev. Sts. c. 69, § 8, after notice to all per- 
sons interested, and with their assent, to appoint a single trustee to execute the 
trust. ‘ 

A testator, after making several bequests, devised one half of the residue of his prop- 
erty to A. and the other half to two trustees, to hold the same in trust for B., the : 
wife of G., during her life, and on B.’s death to convey the same to B.’s children: 
The trustees both declined the trust, and the probate court, after notice to B. and ‘gd 
G. and to B.’s children, and with the assent of B. and G. and of the guardian ad 
litem of B.’s children, appointed a trustee to execute the trust created by the 
testator. He/d, that A. was nota person interested, within the meaning of the 
Rev. Sts. c. 69, § 8, and was not entitled to notice, in order torender valid the __ 
appointment of the new trustee. 


Tu1s was a bill in equity, in which William P. Greene, Au- 
gusta E. Greene, his wife, and Josiah Quincy jr. prayed for a 
decree that the defendant render an account of the rents and 
profits of certain estates, and pay one half thereof to said 
Quincy. The hearing was on the bill and answer, which ex- 
hibited these facts: Sarah Borland, deceased, the mother of the 
defendant and of the said Augusta E., by her last will, after 
giving certain legacies, devised and bequeathed to the defendant 
one half of all the residue of her property, real and personal. 4 
The other half of said residue she devised and bequeathed to — 
S. Hubbard and W. Minot, in trust, to invest the same in real — 
or personal securities, and the same to change and reinvest, as — 
from time to time they might think best, and to pay over the whole _ 
income, interest and profits thereof to said Augusta E., wife of — 
said William P., for and during her life, upon her sole ‘anit sep- 
arate receipt or orden without any joinder of her said husband — y 
there ; and-upon the death of said Augusta E., to pay over, 4 
transfer and convey unto her children, in equal shares, the whole — 
of the said principal sum, in whatsoever manner the same might — 
be then invested, to have and to hold to them and their heirs, — 
discharged of all trusts, to their own use for ever. a 

This will was duly proved and allowed in November 1839, 4 
and letters testamentary were granted to the defendant, who was 
the executor. The said Hubbard and Minot declined to accept — 


$ 
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the trusts thereunder, and the said Quincy, upon his own peti- 
tion, and notice thereof to the said William P. and Augusta E., 
with the assent of a guardian ad litem of their minor children, was 
appointed trustee in their stead, by the judge of probate, and 
accepted the trust and gave bond to execute the same. No 
notice of said Quincy’s said petition was served on the defend- 
ant, and the only information he had thereof was derived from a 
conversation with the judge of probate, in which the defendant 
casually learned that it was contemplated by said judge to ap- 
poiat said Quincy ; whereupon the defendant caused a letter to 
be handed to the judge, in open court, protesting agaist such 
appointment and stating his objections thereto, and requesting 
that said letter might be placed on the files of the probate court. 

The defendant, since the death of said testatrix, has collected a 
large amount of money, rents of the real estate devised by her as 
aforesaid, one half of which the said Quincy has demanded to 
be paid to him, as trustee under said will; but the defendant has 
refused to account with him therefor, on the ground that his 
appointment was illegal. 

C. G. Loring §& F. C. Loring, for the plaintiffs. 

Gardiner §& English, for the defendant. 

By tue Court.* The questions in this case arise under the 
following provisions of the Rev. Sts. c. 69, § 8: ‘* When any 
person, appointed a trustee, shall decline or resign the trust, &c. 
if no adequate provision is made, by the will, for supplying such 
vacancy, the judge of probate shall, after notice to all persons 
interested, appoint a new trustee, to act alone or jointly with the 
others, as the case may be ; and every trustee appointed by the 
judge of probate, by force of this or of the preceding section,” 
(which provides for the removal of an insane or otherwise in- 
competent or unsuitable trustee, and the appointment of another 
in his stead,) ‘‘ shall have and exercise the same powers, rights 


and duties, whether as a sole or a joint trustee, as if he had been 


originally appointed by the testator ; and the trust estate shall 
vest in him, in like manner as it did or would have vested in the 
trustee, in whose place he is substituted.’’ 


ey 
* Hubbard, J. did not sit in this case. 
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T'wo objections are made to the validity of the appointment 
of Mr. Quincy as trustee in this case. First, that the probate 
court should have appointed two trustees in the place of the 
two who were appointed by the testatrix, and who declined the 
trust ; and that said court had no authority to transfer the trusts 
to a single trustee: Second, that the defendant was a person 
interested in said appointment, and should have had legal notice, — 
before the appointment was made. 

In regard to the first objection, the court are of opinion that 
the appointment of one trustee was valid. We think the case is 
distinguishable from that of The General Hospital v. Am- 
ory, 12 Pick. 445. That decision, supposing it correct upon 
the provisions of Sé. 1817, c. 190, §§ 39, 40, proceeded on the 
ground, that the appointment of two trustees, in place of two 
appointed by the will, one of whom had died, and the other 
resigned, was required by the cestui que trusts, whose claim was 
remote, being that of an expectant interest in the fund, after the 
termination of a life estate, and who deemed the appointment of 
two trustees necessary to the protection of their interest. Be- 
sides ; the court in that case were strongly inclined to the 
opinion, that the appointment of two was required by the terms 
of the will. In the present case, the appointment of one was 
made by the assent of all parties interested in the trust. ‘The 
judge of probate had jurisdiction of the subject matter — that of 
the appointment of trustees in place of those who declined — being 
required first to give notice to all persons interested ; and if his 
power to appoint a single trustee were otherwise doubtful, we 
think the assent of all persons in interest rendered the appoint- 
ment valid. lll 

In regard to the second objection, the court are of opinion’ 
that the defendant was not a person in interest, legally entitled 
to notice, in order to give validity to this appointment of a trus- 
tee. He was co-devisee and legatee under the same will, and 
was also executor. But he had no interest, directly or indi- 
rectly, in this trust. The interests of himself, and of his sister 
and her children, were entirely distinct. He had notice in fact, 
and so far as the judge of probate might derive aid and benefit, 
in the discharge of his duty, from the suggestions and advice of 
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one nearly connected with the parties, he had an opportunity to 
offer them, and did offer them. But the point is, that he was 
not a person in interest, entitled to legal notice, as a condition 
precedent to the valid appointment of a trustee, under that 
branch of the will. 

The court are therefore of opinion, that the defendant, as 
tenant in common, is bound to account with Mr. Quincy as 
_ trustee and cotenant, for rents and profits collected and receiv- 
’ ed from the estate devised, as prayed for by the bill. 


Joun T’. Gieason vs. Bensamin Dopp, Administrator. 


A judgment of a court in another State is not entitled to full faith and credit, under 
the constitution and laws of the United States, unless the court had jurisdiction of 
the parties as well as of the cause. 

In an action on a judgment rendered in another State, the defendant may impeach 
such judgment by proof that he had no legal notice of the suit, and never appeared 
therein and submitted to the jurisdiction of the court, either in person or by au- 
thorized attorney. 

The record of a judgment, rendered in another State against the administrator of the 
original plaintiff in the suit, set forth that the death of such plaintiff was suggested, 
and that “ D., administrator, then came in,” and that “ the plaintiff, administrator, 
as aforesaid,” afterwards became nonsuit, whereupon judgment was rendered against 
him for costs. In an action on this judgment, brought in this State, against the ad- 
ministrator, it was held that he might prove, in defence, that he never appeared in 
the original suit, nor authorized any one to appear for him and prosecute the same. 

The authority of an attorney to commence and prosecute a suit is revoked by the 
death of the constittent, and he has no authority, without a new retainer, to appear 
in the suit for the constituent’s executor or administrator. 


Dest ona judgment of the court of common pleas in the 
State of Maine, rendered in favor of the plaintiff, against the 
defendant, for $ 45:97, costs. ‘The action was commenced in 
the court of common pleas in this county, and submitted to the 
decision of that court on the following facts, ‘if such facts, or 
any of them would be admissible by plea or otherwise.” _ 

At the August term, 1839, of the said court in Maine, the 
plaintiff recovered a judgment, of which a copy is in the mar- 
gin.* Avery Holbrook, whose name is mentioned in said judg- 


* State of Maine, Lincoln ss. At a district court for the Middle District, 
begun and holden at Topsham, within and for the county of Lincoln on the 
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ment, was a citizen of Massachusetts, and employed an attorney 
of the court in Maine to commence the action referred to in 
said judgment, who brought the same in said Holbrook’s name. 
After the action was entered in court, said Holbrook died, and 
thereupon the defendant, Dodd, was appointed administrator of 
his estate, by the probate court of the county of Suffolk, in this’ 
Commonwealth. Said Dodd then was, and ever since has been, 
an inhabitant of Boston. He never took administration on 

the estate of said Holbrook in Maine, and never personally ap- 
peared in the suit mentioned in said judgment, or submitted 
himself to the jurisdiction of the court in said judgment men- 
tioned ; and never authorized any person to appear for him in 
said court or suit, or on his account, as administrator or other- 
wise. 

The plaintiff, Gleason, can prove, (if such evidence would 
be admissible, on a trial of this action,) that the attorney above- 
mentioned, being a regular practitioner and attorney in said court 
in Maine, did suggest, in the suit aforesaid, the death of said 
Holbrook, and caused the appearance of said Dodd, as admin- 
istrator, to be entered for the purpose of prosecuting the same. 

On these facts, the court of common pleas gave judgment for 
the plaintiff, and the defendant appealed to this court. 

Codman, for the plaintiff. 

Paine, for the defendant. 


fourth Tuesday of August, being the 27th day of said month, A. D. 1839, by 
the Hon. Asa Redington, Justice. | 

Benjamin Dodd, Esq., of Boston, Mass., administrator of the goods and estate 
which were of Avery Holbrook, late of said Boston, deceased, plaintiff, vs. 
John T. Gleason, Esq.,of Thomaston in the county of Lincoln, defendant. 
This action was entered at the August term A. D. 1836, and continued from 
term to term, to December term A. D. 1837, when the death of the plaintiff was 
suggested, and Benjamin Dodd, administrator, then came in. The same was then 
continued, from term to term, to the present term; and now the plaintiff, ad- 
ministrator as aforesaid, though solemnly called to come into court, does not 
appear, but becomes nonsuit, and the court order the plaintiff to put his writ on 
file forthwith, which he has neglected todo. The defendant, therefore, filed 
his affidavit, agreeably to the rules and order of the court, for his costs, which 
are allowed him. It is therefore considered by the court, that the defendant 
recover of the plaintiff his costs of suit, taxed at forty five dollars and ninety 
seven cents. 
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Suaw, C. J. The present case calls upon the court again to 
consid: a question, which has been much discussed in the courts 
of this Commonwealth, and of those of the United States, and 
most of the States of the Union, upon the authentication and le- 
gal effect of the judgments of one State, in the courts of an- 
other. ‘The provision in the constitution of the United States, 
and the act of congress passed under it, are now quite familiar. 
| By the constitution, art. 4, § 1, it is declared, that ‘ full faith 
and credit shall be given in each State to the public acts, rec- 
ords and judicial proceedings of every other State ; and the 
congress may, by general laws, prescribe the manner, in which 
such acts, records and proceedings shall be proved, and the ef- 
fect thereof.” The act of congress of 1790, after directing 
how records of judicial proceedings shall be authenticated, fur- 
ther declares, that ‘‘ the said records and judicial proceedings, 
authenticated as aforesaid, shall have such faith and credit given 
to them in every court within the United States, as they have, 
by law or usage, in the courts of the State from whence said 
records are, or shall be, taken.” 

Soon after the promulgation of these provisions of the con- 
stitution and law of the United States, great diverstity of judi- 
cial opinion arose, as to their true construction. By some it 
was contended that congress did intend to declare, not only 
what should be deemed conclusive proof of records of the judg- 
ments of one State in the courts of another, but their legal 
effect. ‘They considered that the effect of this law was to put 
them in all respects on the same footing of domestic judgments, 
so that to an action of debt on such judgment, no plea would be 
admissible, but that which denied the existence of the judgment, 
and nothing was put in issue, but that fact, and that to be tried by 
the court by an inspection of the transcript of the record, au 
thenticated in the manner required by the act of congress. No 
ble v. Gold, 1 Mass. 410, note. By others it was held that the 
act did nothing more than declare that the record of the judg- 
ment of another State, thus authenticated, should be conclusive 
evidence that su: h a judgment was passed, byacourt of such State; 
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of the parties between whom, the nature of the action, andthe other _ 
facts expressly stated in it ; leaving the effect of such judgmentto 
be ascertained by the rules of the common law. At common law 
it seemed to be well understood, that the legal effect of such 
foreign judgment was this; that it was prima facie evidence of — 
debt, for which an action of debt, or indebitatus assumpsit as 
upon an implied promise, would lie ; but like all other prima — 
facie evidence, it might be controlled by proof, showing that — 
the judgment was irregular or erroneous, that the defendant had 
no opportunity to defend, or was not summoned, or that he had 
good ground of defence ; or in short, by proof tending to out- — 
weigh the evidence arising from such judgment. Such were 
the grounds of decision, in the earliest case fully reported in the 
this Commonwealth. Bartlet v. Knight, 1 Mass. 401. The 
same views seem to have been adopted in other States. It is 
not, however, my intention to go into a general review of the 
cases, but merely to allude to the progress of judicial opinion 
on the subject. 

In Bissell v. Briggs, 9 Mass. 462, the subject underwent 
great consideration, and an elaborate opinion was pronounced 
by Parsons, C. J. The ground taken was, that the judgment 
of another State would be conclusive of the merits, provided 
the court by whom it was rendered had jurisdiction of the sub- — 
ject matter, and of the parties; but if it appeared to be ren- 
dered by a court not having jurisdiction of the parties — as against 
one not an inhabitant within the State, not arrested or summon- 
ed, or for any cause not amenable to its process, or not actually 
brought within it by proper service, it would not be binding. As 
a necessary consequence of this doctrine, it followed that it is 
competent for a defendant, sued on such judgment, under a 
proper plea, to put in issue every fact necessary to try the ques- 
tion of such jurisdiction. In this opinion Mr. Justice Sewall 
did not concur ; adhering to the opinion which he had before 
expressed in Bartlet v. Knight. 

About the same time the case of Mills v. Duryee, 7 Cranch, 
481, came before the supreme court of the United States, in 
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which it was supposed they went further than the case of Bissell 
v. Briggs, and held that the judgment of another State was 
in all respects conclusive, like that of a domestic judgment But 
a careful consideration of that case will show that no question 
was there raised as to the right of the defendant, in an action of 
debt on such judgment, to contest the actual jurisdiction of the 
court in which the judgment was rendered; and the point 
whether it was open to such inquiry was not before the court. 
On the contrary, Mr. Justice Story, in giving the opinion of the 
court, says, that in the case then before them, it appeared that 
*¢the defendant had full notice of the suit, for he was arrested 
and gave bail, and it is beyond all doubt that the judgment of the 
supreme court of New York was conclusive upon the parties in 
that State. It must, therefore, be conclusive here also.”” ‘The 
point of jurisdiction was not judicially determined ; and there- 
fore that case did not go further in holding such judgments con- 
’ elusive than that of Bissell v. Briggs. See Hampton v. M’Con- 
nel, 3 Wheat. 234, and the reporter’s note. WZ Elmoyle v. 
Cohen, 13 Pet. 312. 1 Kent Com. (4th ed.) 261, note. 

In this Commonwealth, the last case, in which the subject has 
been discussed, former decisions reviewed, modified and recon- 
ciled with each other, and the whole doctrine placed upon intel- 
ligible and practicable principles, is that of Hall v. Williams, 
6 Pick. 232. This case, after a full discussion and review of 
all the authorities, fully recognizes the principle laid down in 
Bissell v. Briggs, to the effect that the judgments of other 
States may be declared*on as records and evidences of debt ; 
that on a proper plea, the jurisdiction of the courts rendering 
them may be put in issue, but not the merits of the judgments. 
Tn this case, the court conclude by saying, that ‘ the full faith and 
credit, required to be given in each State to the judicial pro- 
ceedings of other States, will prevent the admission of any evi- 
dence to contradict the facts, which show a jurisdiction, if such 
appear on the record.’’ This last remark we consider, taken in 
connexion with the subject matter, as applying to all such facts 
as tend to show jurisdiction of the court over the person ; such 
as that he was arvested and gave bail, or was personally sum- 
SeevoL. Iv. 29 
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moned ; indicating his actual presence in the State at the time of 
the commencement of the action, and of course subject to its 
jurisdiction, or other facts of the like nature. But if the juris- 
diction was assumed, upon certain constructive notice, such as 
the nominal attachment of property, with a notice by order of 
court published in a gazette, or by summoning a trustee, or 
other similar mode, such judgment would be no further conclu- 
sive, than as it may bind the property attached, or the effects in 
the hands of the trustee ; they being within the reach of the 
process of the court, and subject to its jurisdiction. A record, 
merely reciting one’s having appeared by attorney, was held not 
to be contradicted, by a plea, alleging that he never was within 
the jurisdiction of the court, was never served with process, and 
never did appear. 6 Pick. 246. It therefore follows that the 
conclusiveness of judgments, as to matters tending to show that 
the court had jurisdiction, does not extend to such recitals, but 
only to specific averments of fact, such as an arrest, personal 
service, or personal appearance. But such general recital, if 
evidence at all, is prima facie only, may be traversed, and the 
contrary shown by proof. 

As to the effect of an Irish judgment in the English courts, 
see Ferguson v. Mahon, 11 Adolph. & Ellis, 179. 

The question then, in this case, is narrowed down to this, 
whether the averment in this record, that Dodd, as the adminis- 
trator of Holbrook, appeared to prosecute, is conclusive, or only: 
prima facie evidence of that fact. 

Some question having been raised as to the meaning aie legal 
effect of this record, of which we have the exemplification, it is 
necessary to examine it with attention, to ascertain its purport. 
It is concise, but we think it is intelligible. It begins by stating, 
as usual, the term and style of the court and the title of the 
cause, as it stood at the time when the nonsuit was entered. It 
does not follow that it was entered under the same title ; because 
the parties, and of course the title of the cause, may change, 
though the action itself is the same. The plaintiff is B. Dodd 
of Boston, Massachusetts, administrator of Avery Holbrook, 
deceased, against John 'T. Gleason. It then goes back and 
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states the time at which the action was entered, the continu- 
ances, the suggestion of the death of the plaintiff, by whom we 
are plainly to understand’ Holbrook, the original plaintiff. It 
then avers that Benjamin Dodd, administrator, came in, and 
adds the continuances from time to time, to the term at which 
the nonsuit took place and the judgment was entered. The 
fact, as to the act of Dodd, that he came in, is stated in the 
briefest form ; but the whole question depends on it. In: the 
first place, we think there is no difficulty in understanding what 
is meant. By the laws of Maine, as well as those of Massa- 
chusetts, when a plaintiff dies, his administrator, being appointed 
under the laws of the same State, without commencing a new 
suit, may come in and prosecute the existing suit, in the same 
manner, as if he had commenced a new one. We understand 


- the record to state, that in pursuance of these provisions of law, 


Dodd, claiming to be administrator, with a right and power, as 
administrator, to prosecute that suit, appeared and made himself 
a party to it, in order to prosecute the same to judgment. If this 
were so, in fact, the court clearly had jurisdiction of the same 
and of the person of the administrator, as such plaintiff, with 
power to render judgment against him, on failure to prosecute 
according to his undertaking. Nor could he defend himself by 
showing that he had never been appointed administrator in Maine. 

Whether he was so appointed, or whether having come in, he 


could maintain the suit, as administrator, would be a question to 


be tried, after the court had obtained jurisdiction. They would so 
obtain jurisdiction, if he appeared and claimed a right so to pros- 
ecute personally or by an authorized attorney. ‘The original plain- 


. tiff, by his death, had ceased to be a party, and the administra- 


tor, by such an act, would have become a party, and amenable 
to the jurisdiction. Whether in case of judgment, such judg- 
ment would have been against him, de bonis propriis, or de bonis 
testatoris, is not now in question. The judgment must be 
against him, and could not be against any one else. 

Every plaintiff, in a common law action, submits himself to 
the jurisdiction of the court, by suing out his writ returnable to 
the court. Every petitioner, libellant, appellant, and other actor, 
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does the same by filing his petition and sumg out process. An 
administrator, by coming and entering his claim to prosecute, 
does the same ; because that is the first act, the first step taken 
by him in the suit. If he did thus appear, and make himself a 
party to the record, claim the benefit of the proceedings, and 
seek the further action of the court, he did undoubtedly submit 
himself to the jurisdiction of the court. Is the record conclu- 
sive evidence of that fact? ‘The answer to this question we 
think depends on this, whether such appearance, or coming in, 
by himself personally, or by his authorized attorney, is necessary 
to give the court jurisdiction ; and we think that it is. ‘The 
administrator is a distinct party from the original plaintiff. He 
is not de facto a party, on the fact of the death of the testator or 
intestate being suggested, and cannot be made such, unless by 
his own voluntary act, or when he is compellable to appear, on 
summons, and has in fact been summoned. By the death of the 
original plaintiff, the suit is suspended, and must remain so, un- 
less an administrator, qualified to act in the State where the suit 
is pending, shall thus come in. Until this is done, the court 
have no jurisdiction of the person of such administrator. We 
think then it is clear, that as to this fact, thus necessary to give 
the court jurisdiction, the judgment is not conclusive ; that it is 
prima facie only ; and may be traversed, and contested by coun- 
ter proof. | 

The fact of the coming in of the defendant as administrator in- 
volves two inquiries ; first, did any person profess to appear for 
the administrator ? and secondly, was that person duly authorized ? 

In regard to the first, the entry of an appearance, it would 
generally be shown by the docket, and make part of the record ; 
and upon this point, this would be very strong, and perhaps 
conclusive evidence. Although a motion by a regular attorney 
for leave to appear for an administrator, and prosecute the suit, 
when the motion is allowed and the appearance entered, is no 
doubt good, yet as such appearance is the first act on the part 
of the administrator, by which he becomes a party, it is a more 
safe and convenient practice for all parties, that such application 
should be by petition, or motion in writing, signed by the admin- 
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Istrator or his attorney, and filed in the cause. But the more ma- 
terial inquiry is, whether the person, so professing to appear, was 
duly authorized. Such an appearance by the administrator him- 
self, or by some person by him authorized, being necessary to 
give the court jurisdiction over his person, it seems within the 
letter and spirit of the rule to hold that this fact is not conclu- 
sively proved by the record itself, which merely states an ap- 
pearance by attorney, or an appearance generally, without stat- 
ing how. 

In Robson v. Eaton, 1 T. R. 62, it was held that where a 
regular attorney brought an action in the name of A. against B., 
and B. paid into court the money due, upon an order of court, 
and the attorney of the plaintiff, by leave of court took it out, 
and paid it over, as he supposed, to the plaintiff, but in fact to 
another person, who had assumed the plaintiff’s name, and given 
a forged power of attorney ; it was held, upon another suit 
brought by the plaintiff for the same cause of action, that he was 
not bound by the act of an attorney who appeared and acted in 
his name, but without his authority, and the defendant was held 
hable to pay the money over again. And we think it very clear 
that an authority to an attorney to commence and prosecute a 
suit is revoked by the death of the constituent, and therefore 


a that such attorney has no authority, without a new retainer, to 
_ ‘appear in the suit for an executor or administrator. This point 


was very recently decided. Palmer v. Reiffenstein, 1 Man. & 
Granger, 94. Shoman vy. Allen, ib. 96, note. 

In Bissell v. Briggs, 9 Mass. 468, the court in holding that 
_ in actions on such judgments, the fact of the jurisdiction of the 
_ courts rendering them is put in issue, but not the merits of the 
a judgments, illustrate what they understand by saying that the 
court must have jurisdiction not only of the cause but of the 
_ parties, by this instance ; ‘‘ if a court of any State should ren 
der judgment against a man not within the State, nor bound by 
_ its laws, nor amenable to the jurisdiction of its courts, &c. the 
_ jurisdiction might be inquired into.” 
And the same doctrine is recognized in Hall v. Williams, 6 
Pick. 247, where the court state, as the result of their views of 
: Ave 
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the law, that on an issue on a plea of nil-debet, ‘‘if it appear 
that the court had jurisdiction, the record is conclusive evidence 
of the debt; that is, if it appears affirmatively that the defend- 
ant was duly served with process within the State, or actually 
appeared and defended the suit, or appeared by attorney duly 
authorized ; which latter fact we think may be contested, as was 
allowed in the case of Aldrich v. Kinney, 4 Connect. 380 ; the 
record being only prima facie evidence of that fact, because no 
proof is ordinarily required of authority to act as attorney.” In 
Connecticut, in the case cited, this point was directly decid- 
ed. The same point was decided, on great consideration, in 
several cases in New York. Starbuck v. Murray, and Holbrook 
v. Murray 5 Wend. 148, 161. Shumway v. Stillman, 6 
Wend. 447. These authorities are full and explicit, and, so 
far as the judicial decisions of the State of New York can go, 
they are decisive. See also Wilson v. Bank of Mount Pleas- 
ant, 6 Leigh, 570. 


Applying the rule, thus deduced, to the present case, the’ 


court are of opinion, that the judgment in the court of common 
pleas in Maine is not conclusive against the defendant, upon the 
question whether that court had jurisdiction of the person of the 
defendant, as plaintiff in that action, so as to render a judgment 
against him for costs. It nowhere states that the present de- 
fendant appeared in person, or that the attorney who appeared 
for him was duly authorized to appear for him. ‘The general 
fact, therefore, of rendering judgment against him, can amount 
to no more than prima facie evidence of jurisdiction. Such be- 
ing Jts character, it is competent for the defendant to rebut and 
encounter it by proof .tending to show that the court had no 
jurisdiction ; and the facts agreed are conclusive to show that 
the court had no jurisdiction ; it being agreed that the defendant 
never took administration in Maine, never personally appeared 
in the suit, nor authorized any person to appear for him, as ad- 
ministrator. We are therefore of opinion that there must be 
Judgment for the defendant. 
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Lewis Watson vs. THe Presipent, Directors, &c. oF 
THE New Encianp Bank. 


In an action in this State on a judgment of a court in another State, rendered for costs 
against a plaintiff in a suit commenced there, he may defend successfully by show- 
ing that he gave no authority to institute such suit, and had no knowledge thereof 
before judgment was rendered therein. 

Where the holder of a draft, indorsed in blank, writes over the indorser’s name a 
direction to pay the contents to the president of a bank in which he places it for 
collection merely, and the bank upon non-payment of the draft at maturity rede- 
livers it to the holder, without cancellingisuch direction, no authority is thereby 
given to the holder to institute a suit on the draft in the name of the bank. 


Dest on a judgment for costs, rendered by the supreme ju- 
dicial court of the State of Maine. 
The case was submitted to the court on these facts agreed by the 


parties : At a term of the supreme judicial court of Maine, held 


at Bangor, on the fourth Tuesday of October 1839, in an ac- 
tion there pending in the name of the New England Bank, as 
plaintiffs, and the said Watson, as defendant, judgment was ren- 
dered in favor of said Watson for $ 59-91 costs, upon a non- 
suit. The action, in which said judgment was rendered, was 
founded on the following draft : ‘‘ Bangor, Jany. Ist 1836. Six 
months from date please pay our own order $'761°25, value re- 
ceived, and payable to the Eastern Bank. 

To David Watson. L. Watson & Co. 

Accepted : David Watson.” 

On the back of said draft were the following indorsements : 
«¢ Pay P. Marett, Prest., or order. L. Watson & Co.” ‘ Pay 
W. H. Foster, Esq. or order. P. Marett, Prest.”? The 
name of P. Marett, Prest., as last indorser, was erased: 

‘¢ If the rules of law permit the defendants to prove the facts 
and history of said draft and said suit thereon, (which the plain- 
tiff denies,) they are to be taken as follows: Ellis & Raymond 
of Boston, being the owners of the draft, on 9th of June prior 
to its maturity, deposited the same with the New England Bank 
for collection ; the direction to ‘pay the same to P. Marett, 
Prest. or order’ being first indorsed thereon. ‘The bank then 
transmitted the draft for collection. It was not paid, but was 
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protested and returned to said bank, who redelivered the same 
to said Ellis & Raymond, first striking out the indorsement of 
its president, ‘ P. Marett, Prest.,’ but leaving the draft special- 
ly payable to said bank or its president. Subsequently, Ellis & 
Raymond sent the same, without the privity of the bank, to an 
attorney in Bangor, to be sued, but gave no directions as to the 
manner of bringing the suit. ‘The bank never authorized the use 
of its name in the said suit, unless redelivering the said draft to 
Ellis & Raymond, so made specially payable to its president, 
was such an authorization ; nor had the bank any notice that 
said draft was, or was to be, sued, or of the existence or pend- 
ency of the said suit, until after judgment was recovered against 
them, and execution presented for payment. 

‘¢ By the law of Maine, no suit could be brought on the said 
draft, as it then stood, except in the name of the bank. ‘The 
suit was instituted by the attorney of Ellis & Raymond, in the 
name of the bank, in good faith.” 

On these facts, the court of common pleas rendered judgment 
for the plaintiff ; from which judgment the defendants appealed 
to this court. 

T. P. Chandler, for the plaintiff. 

Bartlett, for the defendants. 

Witpe, J.* We have already decided, during this term, in 
the case of Gleason v. Dodd, (ante, 333,) that in an action on a 
judgment of a court of another State, the defendant may defend, 
by showing that such court had no jurisdiction of his person ; 
and that he may, for that purpose, show that he had no legal 
notice of the original suit, and never authorized any one to use 
his name or appear for him in that suit ; unless, from the record 
of such judgment, it appears affirmatively, and as a matter of 
adjudication, that he had legal notice, or duly authorized an ap- 
pearance. And we held, in that case, that the mere recital in 
the judgment, that the party ‘‘ came in,’’ did not show conclu- 
sively, that he had legal notice, or that he appeared in person 
and submitted to the jurisdiction, or that he authorized any one 


* The chief justice did not sit in this case. 
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to appear for him. ‘That case, therefore, is decisive of the 
present, unless the defendants, by redelivering the draft without 
erasing the special indorsement by which it was made payable 
to them, in legal effect authorized a suit to be brought thereon 
in their name. But we think it very clear that no such authority 
was thereby given to the holders of the draft. 

Without deciding whether the defendants could legally and 
properly cancel the indorsement made specially to them, there 
is no doubt, under the circumstances of the case, that the mere 
redelivery of the draft to Ellis & Raymond, from whom they 
received it for collection only, conferred no power on them to 
sue it in the name of the defendants. 

We understand, from the statement of facts, that Ellis & 
Raymond received the draft indorsed in blank, and that they 
wrote over the indorser’s name the direction to pay the same to 
the defendants, when they deposited it in the bank for collec- 
tion. They, therefore, might have struck out this direction, 
when the draft was returned to them, and they ought to have 
done so before they put it in suit ; unless they had obtained the 
authority of the defendants to proceed upon it in their names. 
This authority they did not obtain, as the case finds, unless such 
authority is a necessary legal inference from the mere fact that 
the defendants redelivered the draft to them with the special 
indorsement uncancelled. But no such inference can be de- 
duced from this fact. ‘The defendants had no interest in the 


draft. It was indorsed to them merely to authorize them to 


collect it. And when they had transmitted it to Maine for col- 
lection, and it was returned to them unpaid, the special indorse- 
ment was functus officio. ‘The defendants thereupon did all that 
was required to protect themselves against third persons, by 
erasing their own indorsement, and then redelivered the draft to 
the owners, in the same state in which they received it. In so 
doing, they neither intended to give, nor did they in law give, 
any new rights or power to the owners of the draft. 
Plaintiff nonsuit. 
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Clarke v. Minot & others, Executors. 


Manuius §. CrarKke vs. Witit1am Minot & others, 
Executors. 


An assignment of the estate of an insolvent debtor, under St. 1838, c. 163, vests in the 
assignee only the property, which the debtor could have sold, &c. or which coula 
have been taken on execution against him, at the time of the first publication, in a 
newspaper, of the issuing of the warrant to the messenger. Therefore, where one’ 
is charged as the trustee of such debtor, by a judgment in the trustee process, and 
pays to the judgment creditor, on execution, the sum with which he is so charged, 
before such publication of notice, he will be protected against the assignee, although 
he had personal notice, before payment, of the issuing of such warrant. 


ee ee 


AssumpsiT to recover $ 1729-02. 

The parties submitted the case to the court on the following 
facts: ‘The defendants are executors of the last will of Mary 
Ann May, who, by said will, directed them to pay $2000 to 
Abby Alcott, upon the death of Joseph May. ‘The plaintiff is 
assignee of the estate of Amos B. Alcott, the husband of said 
Abby, under St. 1838, c. 163. 

The estate of said Amos B. was assigned to the plage by 
the judge of probate for the county of Middlesex, under the 
following circumstances: After the decease of the abovenamed 
Joseph May, the amount of said legacy was attached in the 
hands of the defendants, by a trustee process in favor of a cred- 
itor of said Amos B. Alcott, in an action founded upon a 
demand which was, in its nature, proveable against the estate of 
an insolvent debtor, under the said statute. Said process was 
returnable and returned to the court of common pleas for the 
county of Suffolk, at April term, 1841. The present defendants 
charged themselves, by their answers in said process, as trustees 
of said Alcott, by reason of said legacy, and final judgment was 
rendered therein against said Alcott, as principal, and these de- 
fendants, as his trustees, for the sum of $1704-42, and costs, 
on the afternoon of April 28th 1841; being three days before — 
the last day of said term. ‘The said attachment was never dis- 
solved by said Alcott. 

After said final judgment was rendered, and on the same ‘day, 
viz. April 28th 1841, other creditors of said Alcott preferred a 
petition to the said judge of probate, setting forth the foregoing 
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facts, and praying that proceedings might be instituted, under 
said statute, for dividing and distributing said Alcott’s estate 
among his creditors. A. warrant was issyed to a messenger, by 
said judge, on the same day, directing him to take possession 
of said estate, and ‘‘ forthwith to give public notice, and also to 
said Alcott’s trustees before named,’’ [the defendants] ‘‘ that 
a warrant’ had issued against his estate, &c. by advertisement 
_ thereof, to be published in the Boston Daily Advertiser, a news- 
paper printed in Boston, three weeks successively, &c. The 
messenger gave written notice to each of the defendants person- 
ally, before 9 o’clock in the morning of April 29th 1841, and 
within 24 hours after the rendition of the judgment aforesaid, 
and before any execution had issued thereon, and caused the 
notification to be published in said newspaper, as directed in the 
warrant, on the morning of April 30th. In the afternoon of 
April 29th, execution in said suit against said Alcott, and the 
defendants, as his trustees, was issued, and the defendants paid 
to the officer the said sum of $ 1729-02, the amount which is 
claimed of them in this action. 

(Several other facts, which related to the regularity of the 
proceedings of the judge of probate, &c. were also stated ; but 
as it became unnecessary for the court to decide the questions 
arising from those facts, they are not here inserted.) 

The parties agreed that ‘‘ if it is competent in law for the de- 
fendants to give in evidence the foregoing facts, or any part 
thereof ; and if, under the facts which may be so given in evi- 
dence, the court should be of opinion that the said attachment 
was not dissolved, and the payment by the defendants, on ex- 
ecution, as above stated, was proper ; the plaintiff shall become 
nonsuit: Otherwise, judgment is to be rendered against the 
defendants for the sum of $1729, and costs.” 

M. S. Clarke, pro se. 

W. Minot, for the defendants. 

Suaw, C. J. Several questions have been argued in this 
case, which it is not necessary to decide. The question is, 
whether at the time when the assignment to the plaintiff, of the 
effects of the insolvent, under St. 1838, c. 163, took effect, so / 
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as to transfer his property and choses in action, the debt and 
sum of money, in the hands of the defendants, had been so taken . 
on execution, that the assignment did not transfer it ; or whether 
it was merely attached upon mesne process, so that the insolvent 
proceedings dissolved the attachment and left the debt to pass 
to the assignee, for the general benefit of the creditors. 

This question depends upon the provisions of the insolvent 
law, determining the time at which the assignment shall take | 
effect, so as to divest the property of the insolvent, in his real 
and personal estate and choses in action, and vest the same in 
the assignee. This clearly is not the time of the act of 
assignment, for that is always some time after the commence- 
ment of the proceedings ; and by the terms of the statute, it- 
relates back to an anterior period. One other consideration 
must be obvious ; which is, that the judge, by such assignment, 
merely executes a power devolved by law upon him ; he con- 
veys no interest of his own; the property which passes by it is 
transferred by force of the statute ; and therefore the legal effect 
of such transfer depends little upon the terms of the assignment, 
either as to the property transferred, or the time at which it shall 
take effect. But the legal effect and operation of the assign- 
ment, in these respects, must depend upon the provisions of the 
statute. It is purely a statute title under which an assignee 
claims either the goods or choses in action of the insolvent ; and 
to the statute we must look for the nature and extent of that 
title. 

The question then recurs, to what time does this assignment 
relate back? ‘The statute, § 5, thus states it: ‘* Which as- 
signment shall vest in the assignees all the property of the debtor, 
both real and personal, which he could by any way or means 
have lawfully sold, assigned or conveyed, or which might have 
been taken on execution on any judgment against him, at the 
time of the first publication of the notice of issuing the above- 
mentioned warrant.’ 'This leads directly to the inquiry, what is 
the time of the first publication thus referred to, and for this we 
go to the 2d section. ‘The first section having provided for the 
issuing of a warrant to a messenger to take possession, &c. the 
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second section provides as follows : ‘‘ The said messenger shall 
forthwith give public notice, by advertisement, in such news- 
papers as shall be designated by the judge, and also such per- 
sonal or other notice to any persons concerned, as the judge 
shall prescribe.”’ 

It seems to have been the obvious policy of the statute, to fix 
some precise point of time, at which the whole property and 
effects of the debtor shall be deemed to have passed from him, 
and vested in the assignees. The legislature appear to have 
intended that a time should be fixed,.before which all transfers 
and conveyances of property by the debtor, made in good faith, 
and not intended to give preferences, shall be valid; so of all 
payments in the ordinary course of business, and transfers of 
property, made without the concurrence of the owner, as by 
seizure, or levy on execution. 

The same time is fixed on for another purpose, in this statute, 
by § 3, which determines what debts may be proved; and it 
provides, that ‘‘ all debts due and payable from such debtor, at 
the time of the first publication of the notice of issuing the said 
warrant, may be proved.”’ It only remains then to ascertain what 
specific act was intended by these words, ‘‘ the first publica- 
tion.”? ‘The statute having previously directed that public notice 
should forthwith be given by advertisement in such newspapers, 
&c. the natural, and, in our opinion, the legal construction is, 
that it is such notice by advertisement. Whether such notice 
may be considered as made public by advertisement, when the 
advertisement, duly signed, is delivered to the printer at the 
office of publication, with orders to print it in the next paper, or 
by putting it in type and striking it off on paper, or by the first 
delivery of one of the newspapers containing it, it is not neces- 
sary in this case to decide ; nor, if the latter is required, is it 
necessary now to decide, whether the publication must await the 
regular day of publication of the newspaper, or whether it would 
be a publication by advertisement, within the statute, to antici- 
pate the day of publication, by striking off, issuing and distribut- 
ing, an extra number of such newspaper. ‘These points are not 
necessary to the present case, because there is no intimation that 
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there was any publication by advertisement, before the defend- 
ants, as trustees, paid over the amount in their hands, on execu- 
tion ; but on the contrary the personal notice given to them, 
before such payment, is relied upon to show that they paid in 
their own wrong. 

Two grounds are relied upon, in the ingenious argument of 
the plaintiff, to show that such personal notice is sufficient, in a 
case like the present. The first is, that as the whole subject of 
the mode of notice is to be directed by the judge and stated in 
the warrant — personal notice to certain persons named, and 
advertisements in certain newspapers designated —the duty of 
giving notice is but one duty, though consisting of several acts, 
and that the first act done in the performance of this duty —the 
whole being followed up and done with reasonable diligence — is 
the first publication. But this seems inconsistent with the terms 
of the statute: ‘‘ The messenger shall give public notice by 
advertisement, and also such personal or other notice,” &c. 
Such personal notice may be private and confidential, and con- 
fined to the persons named. Public notice and personal notice, 
instead of being the same thing, are plainly put in contradistinc- 
tion to each other. ‘To hold that personal notice to an indi- 
vidual, perhaps one having an interest to conceal it, is a publica- 
tion of notice, would be putting a construction upon the language, 
not conformable to its usual meaning, especially when the statute 
has directed two forms of notice, one of which is to be public. 

But such construction seems equally inconsistent with the 
policy of the statute. We are now seeking to ascertain and fix 
the point of time intended by the statute as the time at which all 
the property of the debtor is changed and his power over it sus- 
pended ; that point, in other words, prior to which all payments, 
made by him or to him, all conveyances (not fraudulent) made 
by him, all seizures, levies and extents of execution upon his 
property, shall be held valid, and all those, made after, void. It 
was competent for the legislature to have fixed any other time, 
as, for instance, the application to the judge, or the act of the 
judge in issuing the warrant, or the delivery of the warrant to 
the messenger. ither of these would have afforded security to 
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the creditors, but might have unjustly interfered with the rights 
of those who had been dealing with the debtor, in good faith and 
without notice. The time of first publication was fixed, obvi- 
ously because that act would, in most cases, afford actual notice 
to those immediately interested ; and it was intended as construc- 
tive notice to all. But no such effect can be attributed to per- 
sonal notice to one individual. 

The other, and we believe the principal ground relied on by 
the plaintiff, is, that although the time of notice to the defendants 
was not the time at which all the estate and effects of the debtor 
.vested in the assignee, yet that it bound the property in the 
defendants’ hands, and prevented them from parting with it by 
paying it on an execution against the debtor. ‘The first serious 
objection to this view is, that instead of fixing one point of time, 
at which all the »roperty passes, it may fix various times, accord- 
ing as certain individuals had notice or not. On the same exe 
cution, for instance, some trustees might have notice, and others 
not. According to the principle contended for, some would be 
bound to pay over, and others prohibited. Besides ; to whom 
shall personal notice be given, to have the supposed effect ? 
The defendants were mere stake holders ; they were to pay over 
to any person lawfully entitled. If the officer had no notice of 
the warrant, and more especially if the creditor, for whom he 
acted, had none, how was notice to the mere holder of the prop- 
erty to affect their rights? Suppose the property in the hands 
of the trustees had been chattels, to be sold on execution, instead 
of money ; would they not have been bound to expose them ? 
And if they had so exposed them, might not the officer have 
lawfully taken them ? | 

But it is further insisted, as a general rule of law, that when 
constructive notice is prescribed by statute, in order to give full 
effect to conveyances, if actual and express notice is shown, as 
to any individual, it supersedes the necessity of showing such 
constructive notice in regard to him. This brings us in fact to 
the precise point of the case. What property passed by this 
assignment ? ‘The answer is, all that the debtor had at the time 
of the first publication of notice. But if it had been rightfully 
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paid away, transferred, or taken in execution, before that time, 
then it was not his, and the assignment did not reach it. ‘The 
notice, that the defendants had, was, not that an act had been 
done, which transferred the property from the debtor, and which 
only required publication to give it effect ; but that proceedings 
had been commenced, which, if followed by a publication of 
notice and other acts, would transfer the property. ‘This is not 
the notice contemplated by the rule. The most familiar case is 
that of the registration of a deed, which is made necessary to 
secure the estate from being attached as the property of the 
grantor. But if an attaching creditor has notice that his debtor 
has conveyed his estate, though the deed is not registered, still 
he is bound by his actual notice. The reason is, that as between 
the grantor and grantee, the property has actually passed by the 
execution and delivery of the deed, and actual notice to him is 
equivalent to that registration, the purpose of which was, to give 
him notice. But the fact of which he has notice, in such case, 
is, that the estate has been actually conveyed. Notice that 
another is about to obtain a deed, though it is actually obtained, 
but not registered, before his attachment, does not defeat his 
attachment. Cushing v. Hurd, 4 Pick. 253. If the law were, 
that a deed should have no effect to transfer estate, till in fact 
registered, then notice of an unregistered deed would not prevent 
another from attaching. The only difference between that and 
the present case is this ; that would have a prospective, and this 
has a retrospective relation. The distinction between this and 
most of the cases cited is, that in them registration or publication 
is required merely for the purpose of giving notice of an act, 
which of itself transfers or affects property. In this case, the 
publication is necessary to fix a point of time, at which the deed 
shall take effect, and without which the deed is inoperative. 
Suppose a debtor should happen to be so situated that he has 
only five debtors and five creditors, and personal notice is given 
to all of them, and no public notice is ever given. Could it be 
maintained, that the mere official assignment under this statute, 
would pass the property of the debtor to the assignee, and enable 
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the latter to sue in his own name, and perform all the functions 
of an assignee under the statute ? 

This decision is not, we think, opposed to the case of Walker 
v. Gill, 2 Bailey, 105, cited by the plaintiff, in which the learn- 
ed judge says, he is ‘‘not aware of any instance in which the 
law requires an act to be done for the purpose of giving notice, 
and regards the doing of it as implied notice, that the parties 
concerned will not be affected with express notice.”’ That was 
an action by a creditor against an administrator, on a demand, of 
which, by the statute of South Carolina, he should have given 
notice, within one year after administration taken ; and the de- 
fendant, to avoid the effect of the statute, relied on the fact that 
the plaintiff had actual notice. But the court proceeded on the 
ground, that publication was not necessary, as a condition, to 
give effect to the limitation, but, like registration of a convey- 
ance, only to give notice. Had that statute, like ours on the 
same subject, made the term of limitation commence at the time 
of giving public notice, actual personal notice to an individual 
would not have made the statute take effect as to him; Emerson 
v. Thompson, 16 Mass. 429 ; nor have been a substitute for the 
publication, which alone can call the statute into effectual op- 
eration. 

But the distinction is, that the publication under the insolvent 
act of 1838, although one purpose of publication is to give 
notice of the proceedings, is not required for the purpose of 
giving notice of another substantive and efficient act, but is itself 
the act which gives effect and operation to the subsequent deed 
of assignment; fixes the time at which it takes effect; and 


without which, such subsequent assignment has no effect to 
transfer the debtor’s property. 


Plaintiff nonsuit. 
30 * 
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CoMMONWEALTH vs. SIMON FiscHBLATT. 


On the trial of an indictment for an assault on M., with an intent to ravish and car- 
nally know her, by force and against her will, the jury returned a verdict that the 
defendant was “ not guilty of an assault with an attempt to commit a rape, in man- 
ner and form,’ &c. but that he was “ guilty of an assault upon and improper and 
unlawful intercourse with the said M.,” at the time and place in the indictment 
mentioned. Held, that this was not a special verdict, and that it warranted a judg- q 
ment against the defendant for a simple assault. 


= 


Tue defendant was indicted and tried in the municipal court, 
for an assault upon Delight S. Manning, on the 30th of Sep- 
tember 1841, at Boston, with intent to ravish and carnally know 
her, by force and against her will. The following verdict was 
returned: ‘¢ The jury find that the defendant is not guilty of an 
assault with an attempt to commit a rape, in manner and form as 
set forth in the indictment. But the jury do find the defendant, 
at said Boston, in the county of Suffolk, on the night of the 
thirtieth of September eighteen hundred and forty-one, guilty of 
an assault upon and improper and unlawful intercourse with said 
Delight S. Manning.”? The defendant thereupon moved, ‘ that 
judgment of guilty be arrested, and that the clerk be directed to 
enter upon the records of the court the special verdict aforesaid, 
as a verdict of not guilty, and that judgment be entered accord- 
ingly, and that the defendant be discharged and go without day ; 
for the following reasons : 1. The verdict finds the defendant not 
guilty of every charge and allegation set forth in the indictment. 
2. ‘The verdict is bad for duplicity and uncertainty, and there- 
fore ought to be received and recorded as a verdict of not guilty. 
3. ‘The verdict does not find the defendant guilty of any offence 
alleged and described in the indictment.’’? These exceptions were 
allowed and signed by the presiding judge. But as he deemed 
them frivolous, immaterial, and intended for delay, he caused 
judgment to be entered on the verdict, and sentence awarded 
against the defendant. (Rev. Sts. c. 138, § 11.) 

Wheelock, for the defendant. 

Austin, (Attorney General,) for the Commonwealth. 

Suaw, C. J. Upon exceptions to the decision of the muni- 


ie 
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cipal court, in the nature of a motion in arrest of judgment, it has 
been argued for the defendant, that no valid judgment could be 
rendered on the verdict of the jury, set forth in the exceptions, 
because it is a special verdict and does not find the offence 
charged in the indictment, nor such part of the offence charged, 
as to warrant a judgment. 

We think the defect of this argument rests in considering the 
verdict in question, as a special verdict. It is very true, that 
upon a special verdict, the facts set) forth in it, as found by the 
jury, must be such, as by law to constitute the offence charged, 
or some substantive part of it, which does constitute an offence ; 
and that nothing can be taken by the court by implication or in- 
tendment. Such were the cases cited of Commonwealth v. Call, 
21 Pick. 509, and Dyer v. Commonwealth, 23 Pick. 402. In 
the former of these, there was no such reference to the indict- 
ment, as to show that the jury intended to find the defendant 
guilty of the offence stated in the indictment, with some excep- 
tion or limitation ; but it found certain facts, and omitted the 
material one, that the acts were done within the county. In the 
other case, that of Dyer v. Commonwealth, the jury did not find 
the defendant guilty of any of the acts charged in the indictment. 
‘They simply found him guilty of receiving stolen goods, but 
without finding that they were the goods mentioned in the indict- 
ment. But in the same case, it was stated, that if the jury find 
matter that is immaterial, it will not vitiate the verdict, if the 
issue is found ; but the material facts must be found, to warrant 
a judgment. So it was held, that a verdict may be good, as a 
general verdict, though some fact is specially found by way of 
- exception or qualification. So we think that a verdict finding 
part of the indictment true, if such part is properly charged and 
constitutes a substantive offence, or finding a defendant guilty in 
general terms, excepting or negativing a part, is a general and 
not a special verdict. See The King v. Hunt, and The King 
v. Williams, 2 Campb. 583, 646. 1 Chit. Crim. Law, (4th 

Amer. ed.) 250,638. Such is the ordinary course, when mur- 
der is charged, and the jury find manslaughter. They first find 
the defendant not guilty of murder, and add, but guilty of man- 
slanghter. 
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Let us examine the verdict in question, as affected by these _ 


Ls 


rules. The defendant was indicted for an assault, with an intent 
to ravish. Under this indictment, it was quite competent for 


the jury to find the defendant guilty of the assault, without the 


intent thus charged. So it has been held, under the Rev. Sts. 
c. 137, § 11, that upon an indictment for a rape, the party may 
be found guilty of the assault charged, with an intent to commit a 
rape, inasmuch as a charge of the intent is included in a charge 


of the act ; or he may be convicted of the assault only. Com- 


monwealth v. Drum, 19 Pick. 479. And in finding such part of 
the offence charged, the verdict may be returned in any intelli- 
gible form. No technical words are necessary. All that is 
required is, that it be clear and explicit, free from uncertainty 
and duplicity. 

In these cases, it is to be understood that when an act is 


charged with‘a particular intent, the act is the substance of the © 


offence charged, and the intent is matter of aggravation. Here 
the jury first negative that the assault was made with an attempt 
to commit a rape, in manner and form &c. ; but the jury do 
find, that the defendant was guilty of an assault, at the time and 
place mentioned in the indictment, upon the female therein 
named, with another improper and unlawful act. ‘The latter act, 
not being charged, is immaterial, but does not vitiate the ver- 


dict ; and we are of opinion that the verdict thus referring to the 
indictment and declaring the defendant guilty, with a special 
exception, does find the assault charged in the indictment, neg- _ 


ativing the intent to ravish. Considering it in this point of 
view, we think it consistent with the authorities cited, and with 
the rules of criminal law, to decide that this is a general verdict 


as to part of the indictment; that it finds matter within the 


issue, which constitutes a substantive offence ; and that the 
judgment upon it was right. | 
Exceptions overruled. 
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JosePpH TuLLy vs. THE COMMONWEALTH. 


In an indictment on the Rev. Sts. c. 126, § 10, charging the defendant with breaking 
and entering a dwellinghouse in the night time, with intent to commit a felony, it 
is not necessary to aver that the offence was committed ‘ burglariously.’ 

By the Rev. Sts. c. 126, stealing in a dwellinghouse, in the night time, property not 
exceeding the value of $ 100, is punishable as a simple larceny only, by imprison- 
ment not more than one year; and if a defendant, convicted of such offence, is sen- 

tenced to any term of solitary imprisonment, in addition to one year’s confinement 
» to hard labor, such sentence is erroneous, and will be reversed on a writ of error. 


THREE writs of error to reverse three judgments of the 
__ municipal court, rendered at the February term, 1840. 
a By the first of these judgments, the plaintiff in error was. 
sentenced to confinement in the state prison, on being found 
__ guilty under an indictment which alleged that he, at Boston, on 
the 9th of January 1840, ‘‘ in the night time of said day, with 
force and arms, did, with intent to commit the crime of larceny, 
break and enter the dwellinghouse of one Calvin Ellis, there 
situate, said ‘Tully not being armed, nor arming himself in said 
house, with a dangerous weapon, nor making any assault upon 
any person then being lawfully therein, against the peace,”’ &c. 

By the second of said judgments, the plaintiff in error was 
sentenced to three days’ solitary imprisonment, and afterwards to 
two years’ confinement to hard labor, in the state prison, for 
stealing property, of less value than $100 from a dwellinghouse, 
in the night time: And by the third of said judgments, he was 
sentenced, for a like offence, to three days’ solitary imprison- 
ment, and afterwards to one year’s hard labor in said prison. 

G. Bemis, for the plaintiff in error. 

Austin, (Attorney General,) for the Commonwealth. 
 Snaw,C. J. The indictment, which is the foundation of 
the first judgment now sought to be reversed, charges the pris- 

oner with the offence, which for convenience may be denomi- 
nated burglary in the second degree. It is founded upon Rev. 
Sts. c. 126, § 10. The next preceding section prescribed the 
punishment of death against any person who should break and 
enter any dwellinghouse, in the night time, with intent to com- 
_ tit the crime of murder, rape, robbery, larceny, or any other 
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felony, &c. being armed. ‘This has been since altered to pun- 
ishment by imprisonment in the state prison for life, by St. 
1839, c. 127. Immediately following the foregoing provision 
of the revised statutes comes the section on which the prisoner 
was indicted; and it describes the crime in the same terms, 
except, ‘‘ the offender not being armed, as charged in the 
present indictment. 'The prisoner was convicted, and sentenced 
to three years’ hard labor and five days’ solitary imprisonment 
in the state prison. The error assigned is, that the act is not 
alleged to have been done ‘‘ burglariously.”’ 

The court are of opinion that the judgment is not, for this 
cause, erroneous. It is to be observed, that in neither of these 
sections of the revised statutes — the one making the highest de- 
gree punishable with death, and the other punishable by impris- 
onment not exceeding 20 years — have the legislature used the 
term burglary, or burglarious. Each section embraces all the 
ingredients necessary to constitute the crime intended to be 
punished. Each of the facts and circumstances, necessary to 
constitute this statute offence, is alleged against the prisoner, in 
the present indictment. 

We think the distinction is this : When the statute punishes 
an offence, by its legal designation, without enumerating the acts 
which constitute it, then it is necessary to use the terms which 
technically charge the offence named, at common law. As for 
instance ; the Rev. Sts. c. 125, § 1, declare that every person, 
who shall commit the crime of murder, shall suffer the punish- 
ment of death. Here the statute does not enumerate the acts 
which constitute murder ; it refers for that to the common law. 
In such cases, the forms and technical terms, used at common 
law to describe and define the murder, must be used. But we 
think this is not necessary, when the statute describes the whole 
offence, and the indictment charges the crime in the words of 
the statute. ‘T’his judgment, therefore, is affirmed. 

The second judgment against the prisoner is upon an inaict-— 
ment in which he is charged with stealing property of less value 
than $100, in a dwellinghouse, in the night time. On convic- 
tion, he was sentenced to solitary imprisonment three days, and 
afterwards to hard labor for two years, in the state prison. 


a 
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It was decided in the case of Hopkins v. The Commonwealth, 
3 Met. 460, that stealing from a dwellinghouse in the night 
ume is not made an aggravated larceny by the Rev. Sts. c. 126. 
The result is, that the prisoner could be sentenced for the lar- 
ceny only ; and the property being under $100, the imprison- 
ment could not, by law, exceed one year. Rev. Sts. c. 126, 
§ 17. This judgment being for a longer period, is in that 
respect erroneous, and must be reversed. 

The third judgment, now brought before us, is also upon an 
indictment for stealing in the night time, in a dwellinghouse, 
property of less value than $100 ; and it presents distinctly the 
question whether solitary imprisonment is a part of the entire 
term, for which a prisoner, convicted of stealing less than $ 100, 
is liable. Being of opinion that it must be so considered, the 
sentence for three days more was not warranted by law. This 
judgment is therefore erroneous, and must be reversed. 


JosepH HutcuHinson vs. THE CoMMONWEALTH. 


If an indictment for stealing, in a shop, property of a value not exceeding $ 100, do 
not allege that the offence was committed in the day time, the defendant, on con- 
viction, can be sentenced only for a simple larceny ; and a sentence for more than 
one year’s imprisonment will be reversed on a writ of error. 

Where a convict brings two writs of error at the same time, one to reverse an original 
judgment, and the other to reverse a sentence to additional punishment founded 
on an information which sets forth such original judgment as one of the grounds of 
such additional punishment; if the original judgment is reversed, the sentence 
on the information falls with it, and will also be reversed, if the error assigned be 
a matter of mere law, apparent on the record, although the original judgment 
was in full force when the writ of error was brought to reverse the sentence on 
the information. 


Suaw, C. J. The prisoner sued out two writs of error, 
returnable at the same time, to reverse two different judgments 
against him. In the first, he was indicted for stealing less than 
$ 100 from a shop — the theft not being alleged to have been in 
the day time — and was sentenced to two years and three days 
imprisonment. As he could be sentenced for the simple larceny 
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only, as decided in Hopkins v. The Commonwealth, 3 Met. 
460, this judgment was erroneous, and is now reversed. 

The second is to reverse a judgment against the prisoner on 
an information, by which he was sentenced to an additional pun- 
ishment as a second comer to the state prison. One of the 
judgments, set forth in the information, and relied upon to sus- 
tain it, was the foregoing judgment now reversed, which how- 
ever was in force when this writ of error was brought. The 
only question which can be raised is, as the above judgment was 


in full force, when this writ of error was sued out, and has re- 


mained so, till this day reversed, whether this judgment can be 
reversed on this writ. As the error depends upon mere matter 
of law on the record, and as the record and the parties are now 
before us, we are of opinion that since the first judgment is 
reversed, the second judgment, which was in legal effect a mere 
award of further punishment on that conviction, falls with it. If 
the writ relied upon were error in fact, to be traversed and tried, 
it might perhaps be more plausibly insisted, that it must depend 
upon the facts, as they existed at the time of suing out the writ, 
or of assigning errors ; but of this we give no opinion. It is 
now apparent, upon the whole record, that the judgment is 
erroneous. 
Judgment reversed. 
G. Bemis, for the plaintiff in error. 
Austin, (Attorney General,) for the Commonwealth. 


Joun Stevens vs. Toe ComMMONWEALTH. 


By the Rev. Sts. c. 143, § 19, a convict, who is liable to be punished by solitary im- 
prisonment and confinement to hard labor in the state prison, three years or more, 
may be sentenced to the house of correction for a term not exceeding three years, 
although he is not liable to be sentenced to the county jail, for the same offence, 
for a term exceeding two years : The house of correction, in such case, is a substi- 
tute for the state prison, and not for the county jail. 

It is not necessary, in order to warrant a sentence of imprisonment in the house of 
correction or county jail, under the Rev. Sts. c. 143, § 19, that it should appear on 
the record that the convict had not been before sentenced to a like punishment. 

A conviction on an indictment for larceny, which contains three counts, eavh de- 


‘ 
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scribing different property and different owners, but each alleging the offence to 
have been committed on the same day, is not a conviction of three distinct larce- 
nies, within the meaning of the kev. Sts. c. 126, § 19, and therefore does not require 
that the convict should be sentenced as a common and notorious thief. 

Wherever the revised statutes direct that a convict “shall be punished by imprison- 
ment in the state prison, not more than” a certain limited term, without distribut- 
ing the term specifically into periods of solitary imprisonment and confinement at 
hard labor, the court cannot sentence him to hard labor, for such maximum term, 
and add thereto days of solitary imprisonment; but the aggregate of confinement to 
hard labor and solitary imprisonment must be kept within such maximum term. 

Under the Rev. Sts. c. 143, § 49, if a prisoner, who is sentenced to the house of cor- 
rection for successive terms of imprisonment on several convictions, breaks prison 
and escapes before the expiration of the sentence on his first conviction, he may be 
sentenced, on conviction of such escape, to suffer, in the state prison, the unex- 
pired term to which he was sentenced on all the previous convictions. 

By the Rev. Sts. c. 139, § 8, a sentence to imprisonment in the state prison must be 
partly to solitary imprisonment and partly to confinement at hard labor; and a 
sentence, which directs no solitary imprisonment, is erroneous and may be reversed 
on error at the suit of the convict. 


THREE WRITS OF ERROR. ‘The opinion of the court shows 
the whole matter. 

G. Bemis, for the plaintiff in error. 

Alustin, (Attorney General,) for the Commonwealth. 

SHaw, C. J. In the first of these cases, it appears by the 
record that the prisoner was convicted of simple larceny, at the 
January term of the municipal court, 1839, and that the value 
of the property stolen by him was more than $100. Upon this 
he was sentenced to two years’ hard labor and three days’ soli- 
tary imprisonment in the house of correction. The error assign- 
ed is, that the sentence to three days’ solitary imprisonment is 
not warranted by jaw ; and generally, that the judgment is erro- 
neous and void. 

The ground taken in behalf of the prisoner is, that by the Rev. 
Sts. c. 126, § 17, it is provided that one convicted of stealing 
property of the value of more than $100 ‘ shall be punished by 
imprisonment in the state prison not more than five years, or by 
fine not exceeding $600, and by imprisonment in the county 
jail, not more than two years.’? We are then referred to the 
Rey. Sts. c. 143, § 17, which provide, that ‘‘ any person con- 
victed of an offence, punishable wholly or in part by imprison- 
ment in the county jail, may be sentenced to suffer such impris- 

VOL. Iv. dl 
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onment in the house of correction, instead of the jail.” It is 
then argued, that as the imprisonment in the county jail cannot — 
exceed two years — when the place is changed from the jail to 
the house of correction, ‘‘ such imprisonment” cannot exceed 
two years, which is the maximum of punishment in the county 
jail, and therefore that the three days’ solitary imprisonment is 
‘an excess. If there were no other provision, there would be 
strong ground to maintain this proposition. But we think the 
validity of the sentence depends upon another provision. By 
the Rev. Sts. c. 143, § 19, it is provided, that ‘* when the pun- 
ishment of solitary imprisonment and confinement at hard labor 
for a term not exceeding three years, shall be awarded against 
any convict, who has not been before sentenced to the like pun- 
ishtnent, by any court in this State, or within the United States, 
such sentence may be executed, either in the house of correc- 
” This convict 
was precisely within the terms of this provision. He was con- 
victed of larceny over $100; he was liable to be sentenced for 


tion, or in the county jail, or in the state prison. 


a term exceeding three years, viz. five years in the state prison. 
He therefore might be sent to the house of correction for three 
years, but he was in fact sentenced for two years and three 
days ; which is within the term. 

But it is argued, that as the punishment for such larceny i is 
either in the state prison, not more than five years, or in the 
county jail, not more than two years — if he is sent to the house 
of correction, it must be presumed to be a substitute for the jail. 
But this does not follow. It is in fact a substitute for the state 
prison, where he might be sent for five years. 

It is, however, further argued, that this is not the true construc- 
tion, because by this § 19, one who is liable, by the terms of 
the act limiting the sentence to two years, might, by force of this 
section, literally construed, be sentenced to the county jail for 
three years. We think it will not bear this construction. The true 
mode of construing this section is this : We are to look to other 
parts of the revised statutes to see what length of imprisonment 
a convict is liable to be sentenced to ; then, if it is three years 
or less, either in the county jail or state prison, it may be ex- 
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ecuted in the house of correction. But if, by such other law, 
he is not liable to a sentence over two years in a county jail, 
then by force of this statute, ‘* such sentence’’ may be exe- 
cuted in the house of correctivn, instead of the county jail ; that 
.is, an imprisonment not exceeding two years — and so of a less 
time. But in the case of tlns prisoner, as he was liable, under 
the law giving an alternative sentence, either to the county jail 
or state prison, and to the latter for a term over three years, he 
was liable to be imprisoned iu the house of correction for a term 
not exceeding three years. 

Another exception to this conviction and judgment, not as- 
signed for error, but taken at the hearing, was, that it does not 
appear by the record, that the prisoner had not been before 
sentenced to a like punishment by any court of this State, or 
within the United States ; aud soa sentence to the house of 
correction, instead of the state prison, was not warranted by 
law. But the court are of opinion that this does not affect the 
validity of the judgment, and that it need not appear by the 
record, that the prisoner had not before been sentenced to the 
like punishment. 

To reverse a judgment for error, it must appear erroneous on 
the face of the record. A judgment is entitled at least to so 
much respect as to be deemed good, unless some error is shown. 
If a party has any exception to take to the proceedings in his 
trial, arising out of any fact which does not regularly appear in 
the record, he should make and file his bill of exceptions, which, 
being allowed by the judge, becomes a part of the record ; and 
the party may then avail himself of it, either on a summary 
hearing, or by a writ of error. Otherwise, it is impossible that 
the court for the correction of errors can judicially know that 
such matter of exception exists. If the plaintiff in error intend- 
ed to object to a sentence to the house of correction, and insist 
on a punishment in the state prison or elsewhere, on the ground 
that he had been before sentenced to a like punishment, he should 
have offered evidence of the fact; and if it had been rejected, 
or overruled as insufficient, he should have taken his exception 
at the time, and then he might have had the benefit of it after- 
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wards. As the matter now stands, we cannot know that he 
has ever before been convicted and sentenced. It is not a fact a 
to be presumed without proof; and therefore there is no ob- 
jection to the sentence on that ground. This judgment is | 
affirmed. | 


The second of these writs of error brings before us one in- 
dictment with three counts, for stealing property on the same 
day, alleged to be the property of three different persons ; each 
count being for one person’s property, and the whole amounting 
to a less value than $100. Upon this indictment there was a 
general verdict of guilty, at the January term of the municipal 
court, 1839, and thereupon the prisoner was sentenced to three 
days’ solitary imprisonment and one year at hard labor in the 
house of correction. 

The error assigned is, that the prisoner was, in effect, con- 
victed of three distinct larcenies, at the same term of the court, 
and therefore should have been sentenced as a common and 
notorious thief, under the Rev. Sts. c. 126, § 19; and the au- 
thority of the case of Haggett v. The Commonwealth, 3 Met. 
457, is relied on to show that such a judgment is erroneous. 
But the cases are different. In that case, there were three distinct 
indictments and three several convictions. In this case, there 
is one indictment and one conviction. ‘T'o bring the case within 
the statute cited, there must be three distinct acts of larceny. It 
is not necessary to decide that three distinct acts of larceny may 
not be included in one indictment. ‘That question may well 
remain, till it judicially arises. Davis’s Justice contains prece- 
dents of one indictment with several counts laying the property 
in different persons, like the present. ‘Then in the present case, 
there is nothing in the record, indicating that the theft was not 
one act, done at one time; taking, by that one -act, the prop- 
erty of different persons. In such case, the court are of opin- 
ion that it would not be three distinct larcenies, within the pro- 
vision of the statute requiring the person convicted of three 
distinct larcenies, at the same term of the court, to be punished 
as a common and notorious thief. 
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But it is then contended, that if the convict was not liable to 
be sentenced as a common and notorious thief, and was liable to 
be sentenced as for one larceny only —as the property stolen 
did not exceed $100 in value, he could not be sentenced to con- 
finement over one year, and the sentence, being for one year 
and three days, was erroneous. 

This brings directly before the court, for its adjudication, a 
question upon the construction of the revised statutes, which has 
often been alluded to, but never decided by the court. The 
question is, whether in cases where the statutes defining or de- 
scribing an offence, and prescribing a punishment by imprison- 
ment in the state prison, but without distributing the term spe- 
cifically into periods of confinement to hard labor and solitary 
imprisonment, it is competent for the court, in awarding punish- 
ment, to sentence the convict, for the prescribed term, to hard 
labor, and add thereto days of solitary imprisonment ; or whether 
the aggregate of confinement to hard labor and solitary imprison- 
ment together must not be kept within the term limited. This 
is a very important question, deeply and extensively affecting the 
practice of all the courts of criminal jurisdiction in the Common- 
wealth, and extending to almost every part of the criminal code. 

Under the statutes which preceded the revised statutes, and 
after solitary imprisonment in the state prison was adopted as a 
distinct and substantive mode of punishment, it was the common 
course, in statutes prescribing this mode of punishment, to pre- 
scribe one certain term of solitary imprisonment, and another 
distinct term of confinement to hard labor. Soon after the erec- 
tion of the state prison, the statutes, generally, were revised in 
this respect, and in many instances very long terms of solitary 
imprisonment were prescribed. ‘The general tendency of legis- 
lation, since that time, and up to the revision of all the statutes, 
was to shorten the period of solitary imprisonment ; and when 
any discretion was left to the judges, they pursued the same 
policy. Indeed, I believe it was found by experience, that such 
long terms of solitary imprisonment had so injurious an effect 
upon the mental and physical powers of prisoners, that they 
operated with an unintended severity, and were contrary to the 


dictates of humanity. 
) 31? 
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In examining the revised statutes, it will be found, I believe, 
throughout the whole criminal part of the code —at least it is 
so, as far as I have examined —that in the chapters annexing — 
punishments to offences, where imprisonment in the state prisou 
is the prescribed punishment, the terms used are, such convict 
‘¢shall be punished by imprisonment in the state prison, not more 
than years,”’ without stating whether to hard labor or to soli- 
tary imprisonment. But by c. 139, § 8, it is provided, that ‘*in 
every case in which the punishment of imprisonment in the state 
prison is awarded against any convict, the form of the sentence 
shall be, that he be punished by confinement at hard labor, and 
he shall also be sentenced to solitary imprisonment, for such 
term as the court shall direct, not exceeding twenty days at one 
time ; and in the execution of such sentence, the solitary im- 
prisonment shall precede the punishment by hard labor, unless 
the court shall otherwise order.’”? ‘The question arises upon the 
construction of this clause ; and that question is, whether the 
solitary imprisonment is to be a part of the term of imprisonment 
in the state prison, limited by law, or in addition to it: If the 
latter, then the whole term of imprisonment may be greatly ex- 
tended beyond the term prescribed by the legislature as the pun- 
ishment of the offence, without any other limit than this ; that it 
shall not exceed twenty days ata time. It can hardly be pre- 
sumed that the legislature intended to leave the law thus unde- 
fined. Still, it is argued, on the other side, that the general 
practice heretofore has been to award a round period of hard 
labor, and add a short term of solitary imprisonment. But it is 
to be considered that the practice grew up under the former 
statutes, upon which such a practice was not only regular but 
necessary. 

In looking at the revising commissioners’ report, in their note 
to this section, we find the object of this change. They say, 
‘¢ this section contains a general provision, requiring the court to 
sentence to solitary confinement, not exceeding twenty days at a 
time, any convict who is punished by imprisonment in the state 
prison. The chief object of this change is to avoid the constant 
repetition of the clauses relating to solitary confinement, when 
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the punishment of imprisonment in the state prison is directed.” 
This, we think, strongly corroborates the conclusion to be de- 
rived from the terms of the clause, that it was intended, by the 
generic term ‘‘ imprisonment in the state prison ”’ to limit the 
extent of confinement for the particular offence ; leaving the 
court, by its sentence, to distribute it, at its discretion, and direct, 
by its sentence, what part shall be to hard labor, and what to 
solitary imprisonment. 

Some doubt of this construction was raised by the use of the 
word form: ‘‘ The form of the sentence shall be” &c., as if it 
was not intended to affect the substance of the judgment. There 
would be some weight in this consideration, if the revised stat- 
utes, in other parts, had prescribed solitary imprisonment. But 
as they have not, this is the only clause which warrants and re- 
quires solitary imprisonment at all; and as it is plain and explicit 
in its direction, it makes such solitary imprisonment a necessary 
part of the judgment. 

But in looking at the original report of the commissioners, we 
find that the words, ‘‘ the form of the sentence ”’ were not used 
by them. ‘The section, as reported by them, was thus: ‘ In 
every case in which the punishment of imprisonment in the state 
prison is awarded against any convict, he shall also be sentenced 
to solitary imprisonment for such term as the court shall direct,” 
&c. The other words were afterwards introduced by the re- 
vising committee of the legislature, so as to make the sentence 
read as it now stands in the revised statutes. ‘This change of 
the phraseology,-we think, causes a slight ambiguity in the whole 
section, but does not substantially alter the meaning. 

On the whole, from as careful a collation of the various parts 
of the revised statutes, taken in connexion with this specific pro- 
vision, as we have been able to make, we are of opinion that the 
effect of the revised statutes is, in the case of each particular 
crime and offence, to prescribe a maximum term of imprison- 
ment, without designating any portion as hard labor, or solitary 
confinement ; leaving the court to designate what portion of it, 
not exceeding twenty days at a time, shall be passed in solitary 
confinement, and the residue at hard labor ; but that no period 
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of solitary imprisonment, or of hard labor, can be added to the 
whole term of imprisonment thus prescribed. It follows, there- 
fore, that where the greatest term of imprisonment is one year, a 
sentence to one year’s hard labor and three days’ solitary con- 
finement is erroneous. 

The prisoner, in this case, was liable to the punishment of 
imprisonment in the state prison for one year. By Rev. Sts. 
c. 143, § 19, the court was authorized to sentence him, and did 
sentence him, to the house of correction. But this does not 
affect the question we have been considering. 

The judgment in this case is reversed. 


On the return of the record in the third case brought before 
us by the prisoner, it appears, that he was convicted at the mu- 
nicipal court, January term, 1839, on two distinct charges of 
larceny, and sentenced, upon the first, to two years’ hard labor 
and three days’ solitary imprisonment, in the house of correction ; 
and, upon the second, to three days’ solitary imprisonment, and 
one year at hard labor in the house of correction, after the expi- 
ration of the first sentence: ‘That on the 6th of July 1839, 
before the expiration of the first of those sentences, he forcibly 
broke out and escaped from the house of correction ; that he 
afterward was retaken, brought to trial, and upon conviction was 
sentenced to hard labor in the state prison, for two years, five 
months and ten days ; that being the unexpired portion of the 
term, for which he was sentenced, at the time of his escape ; 
and that, for the offence of so escaping, he was sentenced to 
confinement at hard labor one year in the state prison. 

The first error assigned is, that the prisoner, on his escape 
from the house of correction, could not be lawfully sentenced, 
for the unexpired portion of his term, to the state prison. 

It appears to us, that this judgment was not erroneous in this 
respect. ‘The Rev. Sts. c. 143, § 49, declare, that ‘‘ if any per- 
son, lawfully imprisoned in any jail or house of correction, under 
sentence of confinement at hard labor, shall break such prison 
and escape, he shall be punished by imprisonment in the state 
prison or county jail not more than three years, in addition to 


MARCH TERM, 1842. 369 


Stevens v. The Commonwealth. 


the unexpired portion of the term, for which he was originally 
sentenced.”? Sect. 50 provides a milder punishment for a like 
escape, when imprisoned for any other cause. It is very cer-. 
tain, that the additional punishment may be in the state prison. 
The statute so expressly declares. And it seems equally cer- 
tain, that the additional term, and the unexpired term to which 
it is additional, are all to be suffered together under one sentence, 


_and may therefore be in the state prison. ‘This provision was 
a revision of Sf. 1834, c. 151, § 14, which required that a con- 


vict, sentenced to hard labor in the house of correction, who 
should escape therefrom, should be punished by hard labor in 
the state prison, for the remainder of the term for which, &c. 
and also for a further term of solitary imprisonment and confine- 
ment to hard labor, also in the state prison. It was explicit as 
to the place, in regard to both portions of the term of imprison- 
ment. ‘The only material difference is, that the St. of 1834 
was imperative, whereas the revised statutes leave it discretion- 
ary with the court, to sentence to the state prison or county jail. 
Both are founded on the same consideration of fitness and jus- 
tice, that he who has abused the lenity of the law, and refused to 
submit to the milder custody of the house of correction, shall 
afterwards be subject to the closer custody and stricter discipline 
of the state prison. 

The next supposed error assigned is, that if the prisoner was 
liable thus to be‘ sentenced to the state prison, it could only be 
for the unexpired term of. the first sentence which he was work- 
ing out at the time.of the escape, and could not extend to the 
second sentence, which he had not begun to work out. But the 


court are of opinion, that there is no error in this. The term of 
confinement, to which he is to be sentenced, manifestly has refer- 


ence to the remaining time, for which he was liable to be held 


to labor, under sentence of the law, at the time he made his 
escape. It is ‘‘ the unexpired portion of the term for which he 
was originally sentenced’; that is, the term for which he was 
liable to be held to hard labor under sentence, when he was first 


sent there. ‘This appears to us to be the reasonable construc- 
tion of thé statute, and the only one which will accomplish its 
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obvious intent. On any other construction, the convict must 
be subject, on a conviction for such escape, to two sentences, 
one to the state prison, and one to the house of correction ; or 
else he would escape suffering the punishment of the second 
sentence altogether ; neither of which, we think, could have 
been contemplated by the legislature. 

Another error assigned is, that supposing the defendant liable 
to both portions of the unexpired sentences, still the judgment 
was erroneous, because the time for which he was so sentenced 
exceeded such unexpired term. But it appears to us, that this 
is a question of fact, depending upon matter not appearing on 
the record, and that it cannot be assigned for error. The coun- 
sel went into a calculation, to show that the number of years, 
months and days, which remained unexpired, when the prisoner — 
_ escaped, did not exceed a certain term, and then argued that the 
sentence was erroneous, because it exceeded such term. But 
this computation depends on the assumption, that the day charg- 


ed in the indictment was the actual day of escape proved. But 


it does not legally follow from the conviction, that the day laid 
was the day proved ; because the day was not material, and it 
would have been no defence, if it had appeared that the escape 
was on a day earlier or later. ‘There is, therefore, nothing on 
the record, by which it can legally appear that the sentence 
for the unexpired term of the prisoner’s sentence, at the time 
of his escape, was less than that for which he was sentenced, - 
by this judgment. 

The last error assigned is, that the prisoner was sentenced to 


confinement at hard labor in the state prison for one year, in — 


addition to the unexpired term, to which he had been before 
sentenced, without any sentence to solitary imprisonment. We 
are of opinion that this error is well assigned, and that, on this 
ground, the judgment must be reversed. It is provided by the 
Rev. Sts. c. 139, § 8, that in every case, in which the punish- 
ment of imprisonment in the state prison is awarded, the sen- 
tence shall be to solitary imprisonment, not exceeding twenty 
days, at one time, and the residue at hard labor. We had occa- 
sion to put a construction upon this provision, in the second 
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— 


of the writs of error brought before us by this prisoner. The 
effect of this clause is, to put a construction upon the terms, 
‘¢ imprisonment in the state ‘prison,’’ wherever it is used in the 
“revised statutes, in annexing punishment to crime, and it is 
equivalent ‘to a direction in each case, that that imprisonment 
shall be spent partly in solitary confinement, and partly at hard 
labor ; the proportion of each to be determined by the sentence. 
_ That part of the term shall be in solitary imprisonment, is thus. 
made an essential ingredient in the legal sentence to be awarded ; 
and a sentence directing the whole to be at hard labor, though 
regarded as milder and less penal, is not the judgment, which 
the law affixes to the crime, but other and different. The King 
v. Read, 16 East, 404. Rex v. Harling, 1 Mood. Cr. Cas. 39. 
Rex v. Fletcher, Russ. & Ry. 58. The Queen v. Hartnett, 
Jebb’s Cr. Cas. 301. State v. Smith, 2 Yerg. 272. There 
are cases, where there may be an alternative sentence, or where 
the whole or part of the punishments awarded are left to the 
discretion of the court, or a provision of the statute is merely 
directory. In all these cases, an omission of part would not 
render the judgment void. But where two things are required, 
both essential to the judgment prescribed by law, and together 
making one judgment, a sentence to part is not the legal judg- 
ment. Such judgment, therefore, is erroneous, and though 
more favorable to the prisoner, may be avoided and reversed at 


his suit. See The King v. Bourne, 7 Adolph. & Ellis, 58 


This judgment is reversed. 


ALEXANDER BERGEN vs. JoHN JONES. 


Under the Rev. Sts. c. 81, § 34, if an appeal from the court of common pleas is not 
entered in the supreme judicial court at the prescribed term, by reason of any mis- 
take or accident, it cannot legally be entered at any other term of said court, ex- 
cept upon a written petition for leave so to enter it, and after notice of such petition 
regularly served upon the appellee. 


Motion by the defendant to dismiss the action. The fol- 
lowing agreed statement of facts was submitted to the court : 
At the January term, 1840, of the court of common pleas, 
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judgment was rendered for the defendant, on a common de- 
murrer, and an appeal taken by the plaintiff to this court. No 
entry was made, on the docket of the court below, of an inten- 
tion to enter the appeal at an adjourned term of this court, and 
no notice of such intention was given to the defendant’s attor- 
neys ; but the action was entered in this court on the 8th of 
February 1840. There had been an adjournment of this court 
(November term 1839) from the 11th to the 20th of January 
1840, and the juries had been dismissed. The court sat in 
bank from January 20th to February 3d, when new juries were 
ordered in, and the court resumed its sittings for trials by jury, 
and continued the same until the 24th day of February. 

The action was entered in this court, as above stated, on the 
ground that the facts aforesaid constituted an adjourned session 
thereof. At the same term, a motion to dismiss the action was 
filed by the defendant’s attorneys, founded on the above men- 
tioned facts. At March term 1840, of this court, the action 
was put on the law docket, but was not reached in course. At 
November term 1840, the plaintiff's attorney, after giving writ- 
ten notice to the defendant’s attorneys of his intention so to do, 
moved the court that the action should be struck from the dock- 
et, as a misentry, and entered anew at that term. This motion 
was made orally, and no written petition for leave to make such 
entry was presented to the court or filed in the clerk’s office. 
The judge, who presided at the time this motion was made, 
ordered that it be granted. A record was then made of the 
misentry, the action was struck from the docket, and was reén- 
tered at said term. At a subsequent day in said term, the 
present motion to dismiss was filed, and at March term 1841, 
it was put on the law docket, but was not reached. It is now 
in order before the court. 

If the court are of opinion, on the facts, that the motion ought 
to be granted, the action is to be dismissed : If otherwise, the 
motion is to be overruled. Costs according to law. 

Aylwin & Paine, for the defendant. 

Greenough, for the plaintiff. 

Suaw, C. J. It is of great importance, that all the rules ot 
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law, whether prescribed by statute or otherwise — regulating the 
sitting of courts, the return of process, and the entry of actions, 
the time and place for entering appeals, for entering exceptions, 
and also for entering causes in a court below, which have been 
remanded there for trial— should be plainly expressed, well 
understood and strictly complied with. It is this which gives 
the court jurisdiction of the parties ; and when a court has juris- 


diction of the parties, and of the subject matter, such is the 
liberality of modern practice, that almost every other kind of 


error and defect may be corrected by amendment. But when 
it is left doubtful, either by the uncertainty of the law, or by the 
irregularity of the proceedings, when and where the parties are 
to have day in court, for the judicial contestation of their rights, 
no amendment can remove such uncertainty, or enable the court 


safely to proceed. Bell v. Austin, 13-Pick. 90. 


The present case comes before the court on a motion to dis- 
miss the action, on the ground that the plaintiff, having taken 
an appeal to this court from the court of common pleas, has 
failed to enter his appeal, in any of the modes warranted by law ; 
that he has thereby discontinued his action, has no day in court, 
and therefore that the court can give no judgment. ‘The facts, 
on which the motion is founded, appear by the records and 
docket of the court ; and they are summed up, in the agreed 
statement of facts. Judgment was entered in the court of .com- 
mon pleas in Jantiary 1840, on common demurrer, from which 
the plaintiff claimed an appeal in general terms, not giving notice 
of his claim to enter it at any adjourned term of this court. By 
the general rules of law in this Commonwealth, an appeal to a 


superior court, in civil actions, is an appeal to the appellate 


court, at its next regular term, as fixed and stated by law. But 
there is a provision in the Rev. Sts. c. 81, § 48, that appeals 
from the court of common pleas, in civil actions, may, at the 
option of the appellant, be entered at any session of the supreme 
judicial court held by adjournment, before the stated term ; pro- 
vided that the appellant, at the time of claiming the appeal, 
give to the adverse party written notice of his intention so to 
enter the appeal. J! am not aware that there has been any judi- 
VOL. Iv. 32 
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cial exposition of this statute, determining what shall be deemed 
a session of the supreme judicial court, held by adjournment. 
Shall it be a case where the appellate court has adjourned, 
before the time of the appeal taken, to some day then future ? 
Or shall it be deemed a session by adjournment, for this purpose, 
when the court may adjourn from day to day, or from Saturday 
to Monday, or if that should happen to be a day of election, or 
other public day, to Tuesday ? The provision from which this 
enactment in the revised statutes was adopted, (St. 1820, c. 14, 
§ 9,) does not throw much light on the subject; it authorizes 
such an appeal, ‘‘ whenever the supreme judicial court, at any 
term thereof, shall be adjourned to any future day.”’ ‘This 
clause in the earlier statute rather favors the idea, that itis a 
day, to which the appellate court stands adjourned, and can be 
so known and understood by its record, at the time when the’ 
appeal is so taken. Perhaps it would be competent for the 
court, and a convenient practice, to pass an order, and enter it 
of record, fixing a certain day, or days, before the next regular 
term, on which the court would hold a session, by adjournment, © 
for the purpose of receiving appeals, in both civil and criminal 
cases, brought up by exception, and for the return of orders of 
notice, and perhaps some other process. : 
But this question is immaterial in the present case. If on the 

Sth day of February, on which the appeal was entered, there was 
a session by adjournment, the entry of the appeal at that session 
could not be good, because the appellant, at the time of the 
appeal, had given no notice in writing to the adverse party of 
his intention so to enter it. Such notice, being in the nature of 
process, by which a party is called into court, to answer judi- 
cially, the rule requiring it is to be construed with reasonable 
strictness. A verbal notice, when a written one is required, 
would be no more sufficient, than a verbal notice by a person 
to another of his intention to enter an action against him, without 
service and return of legal process. Besides ; the appellee is 
entitled to such notice, under the hand of the other party, to 
enable him, when he attends at the time and at the court speci- 
fied, and the appellant does not enter his appeal, to enter his 
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complaint, and have an affirmation of his judgment. We are 
strongly inclined to think it would be a reasonable construction 
of the statute, a construction arising from reasonable implication, 
that notice of such special appeal to an adjourned session should 
be entered on the docket, or filed with the papers, or in some 
way notified to the clerk, to enable him to take the recognizance, 
and make up the judgment, prepare the papers, and perform the 
various duties incumbent on him. 

We therefore consider the entry made on the 8th of Februa- 
ry a mere void act, of which the appellee was not bound to take 
notice. ‘I'he appeal then was to the next regular term of this 
‘court, March 1840. The plaintiff might then have entered his 
appeal, and failing to do so, the defendant might have entered 
his complaint for affirmation of judgment. But neither was 
done. It stood over, without farther action, to November term 
1840. At that term, the appellant moved the court, sitting at 
nist prius, for leave to strike off the action, by stating it as a 
- misentry, and to enter it again, as of that term. Written notice 
of this motion was given to the defendant’s attorneys, who did 
not appear; and, without opposition, the motion was allowed. 
This was in effect two motions by the plaintiff, one to dismiss 
his appeal, as a misentry ; the other for leave to enter his appeal, 
after the time allowed by law, on the ground that it had been 
omitted by mistake or accident. In regard to the former, there 
could be no objection to the dismissal of the appeal, on his own 
motion ; but it was an admission on his part, that the entry of 
the appeal in February 1840 was wrong; and it was a voluntary 
act, by which he waived the right of asking the opinion of the 
court upon its regularity. 

Whether the entry of the appeal as of that term could be 
allowed on that motion, is the question. ‘The authority of the 
court to allow an appeal, after the term to which it is regularly 
taken, and when the parties are out of court, by discontinuance, 
by a failure then to enter it, is a statute power, and the terms 
-of the statute must be complied with. The appellant contends 
that these terms were substantially complied with. 

The provision, by the Rev. St. c. 81, § 34, is, that when 
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‘¢ by reason of any mistake or accident, an appeal shall not be 
duly entered at the supreme judicial court, the court may, on 
the petition of the appellant, allow the appeal to be entered at 
any other term.’’ Sect. 36 declares, that no such petition ‘* shall 
be maintained, unless it be presented to the court, or filed in the 
clerk’s office, within one year after the term at which it ought 
to have been entered.”’ 

The word ‘‘ petition,’ as used in judicial proceedings, and 
uniformly, as we believe, in the revised statutes, is used to de- 
scribe an application in writing, in contradistinction to a motion, 
which may be viva voce. ‘This meaning, we think, is implied by 
the terms, ‘‘ presented ”’ and “‘ filed.””, The same is more dis- 
tinctly implied in St. 1791, ce. 17, § 1, from which this provis- 
ion of the revised statutes is taken. ‘There it was provided, that 
such petition should be ‘‘ exhibited”? &c. In the analogous 
case of petition for review, it is required that the petition be 
indorsed ; c. 99, § 29; which would put the matter beyond doubt 
in that case, if doubt existed. 

But further ; we think it must be an application in writing, 
because notice is to be issued thereon to the adverse party. By 
the discontinuance, the cause is at an end; the parties are out 
of court ; the authority of the attorney of record in the cause, in 
contemplation of law, ceases with the termination of the suit. 
The course indicated by the statute is intended to bring them 
before the court by a new process. ‘The foundation of the pro- 
ceeding is the petition ; an order of notice is to go to the party, 
to be regularly served and returned. We are not aware that 
there is any express direction that notice be given ; but notice, 
in such case, is of common right. In the analogous case of peti- 
tion for review, we believe there is no direction that notice be 
given, except by implication. The Rev. Sts. c. 99, § 21, provide 
that the petition may be filed before the court in one county, and 
that the order of notice issued thereon, may be made returnable 
in another. But in one of the earlier statutes, on the same 
subject, St. 1788, c. 11, § 1, the court ‘‘ on due notice to the 
adverse party, are empowered,’”’ &c. The same statute, § 3, 
first provided for the case where an appeal had been or might be 
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prevented or lost by accident or mistake, and the party should 
petition, in manner aforesaid, the court might grant a review 
‘¢in manner aforesaid,” that is, ‘‘ on due notice to the adverse 
party.”’ If no such express direction is given in the later enact- 
ments, we think it is because notice is of common right, and 
must necessarily be implied. The revised statutes were passed, 
after there had been a long and uniform course of practice, upon 
which notice had been given upon such petitions, whether special- 
ly required by statute or not, and this course of practice was well 
known to the commissioners and to the legislature, and must be 
considered as constantly understood and referred to, in expound- 
Ing those statutes. Such notice, being in the nature of an origi- 
‘ nal summons — there being no cause pending, and of course no 
attorney of record — must be given to the party whose rights 
are to be affected by the judgment; and notice to the former 
attorneys is insufficient. 

Such being, in our opinion, the requisites of the statute, it is 
very clear that a viva voce motion, and a notice to the former 
attorneys, was not a compliance with them ; the case was 
coram non judice, and the order, allowing the entry of the 
appeal at that term, was void. Whether the plaintiff has any 
remedy, or whether his case comes within any of the saving 
clauses of Rev. Sts. c. 120, § 11, we give no opinion. The 


case is dismissed from the docket, without costs to either partv. 
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Hussarp Barruett & others vs. Laura Nye & others. 


aad 


A devise of real estate to an unincorporated society, for charitable uses, is valid. The 
estate, in such case, descends to the heirs of the testator, subject to a trust created 


by him, which they are bound to execute ; and if they do not execute it voluntarily, — 


the court will regulate and enforce the execution thereof. 


Tus was a bill in equity, which set forth that Tamme 
Adams, late of Lee, deceased, by her last will, which had been 
duly proved and allowed, after giving divers legacies, gave and 
bequeathed the remainder of her estate, both real and personal, 
to the American Board of Commissioners for Foreign Missions, 
and to the American Bible Society ; the avails of said estate 
to be divided equally between the said societies: That said 
Bartlett, one of the complainants, was appointed sole executor 
of said will, and had taken upon himself the execution thereof : 


That the said American Bible Society, at the time of the death — 
of the testatrix and of the probate of said will, was a voluntary 


association, established for good, benevolent and charitable pur- 
poses, and not a society established by law ; and that upon the 
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decease of said testatrix, the real estate, so devised by her to the 
American Bible Society, descended to her heirs at law, (naming 
them) but subject, in equity, to the said devise : That said heirs 
and their assigns claim to be seized of an indefeasible estate in 
fee simple in the lands so devised to said Bible Society, and 
assert that the said devise to said society is inoperative and void. 

The prayer of the bill was, that the devise to said Bible So- 
ciety might be established and carried into execution by and 
under the direction of the court ; that the real estate of the tes- 
tatrix might be conveyed, as the court should direct, for the ben- 
efit of the said charity, and that her heirs at law, or all proper 
patties, be directed to join in the conveyance ; and finally, that 
such other orders and decrees might be passed, and such other 
relief given, as the nature of the case requires. 

The defendants demurred to the bill, and the argument on 
the demurrer was had at the last September term. 

Porter, in support of the demurrer. 

Wells §& G. J. Tucker, for the plaintiffs. 

Witpe, J. (After stating the contents of the bill.) The 
only question raised by the demurrer to the bill is, whether the 
allegations therein contained show such a trust as this court can 
take cognizance of and enforce. It is contended for the defend- 
ants, some of the heirs at law of the testatrix, that the said 
devise to the American Bible Society is wholly void; that no 
valid trust was created by said devise; and that the said heirs 
now hold the real estate of the testatrix by an indefeasible title. 

This question, we think, has been virtually decided in the 
case of Burbank v. Whitney, 24 Pick. 146. The devise and 
bequest, in that case, were to the same American Bible Society 
and to other societies. The question arose as to the personal 
estate of the testator ; and it was decided that a bequest for 
charitable uses to an unincorporated society might be enforced 
by virtue of St. 43 Eliz. c. 4, if not independently of that stat- 
ute. ‘* By the will,” it is said, ‘‘a trust was created ; and on 
the death of the testator, the legal estate vested in the executor, 
and not in the legatees. He held it in trust for them, and was 
bound to collect and pay over the money according to the direc- 
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tions of the will. And this trust the executor might be com- 
pelled to perform, by this court, as a court of equity, if he had 
not performed it voluntarily.” The same principle applies to 
the present case. A valid trust having been created by the 
testatrix, the real estate descended to her heirs subject to the 
trust, which they are bound to execute. 

In the case of McCartee v. Orphan Asylum Society, 9 Cow. 
484, Chancellor Jones says, ‘‘it is the settled doctrine of the 
court, in the construction of wills and the administration of trusts, 
that a trust shall never be permitted to fail, through the failure or 
disability of the trustee to execute the trust, but shall be sup- 
ported upon the intention of the testator ; that the trust is attach- 
ed and fastened to the land, and that the land remains chargeable 
with it in the hands of the heir or devisee.” 

It is also a well settled doctrine under the statute of Elizabeth 
for charitable uses, that an appropriation or dedication of pro- 
erty for such uses will be upheld, although there were no specific 
grantee or trustee. In all such cases arising under wills, the ex- 
ecutor or heir, as the case may be, becomes the trustee of those 
for whose use the donation or appropriation is intended, and may 
be compelled by a court of equity to execute the trust. Beatty 
v. Kurtz, 2 Pet. 583. Pawlet v. Clark, 9 Cranch, 292, 331. 
So Chancellor Walworth says, in Potter v. Chapin, 6 Paige, 
649, 650, ‘‘although some doubt was thrown upon the question 
of charitable donations, for the benefit of a community of body 
not incorporated so as to be capable of taking and conveying the | 
legal title to property, by the decision of the supreme court of 
the United States in the case of the Baptist Association v. 
Hart’s Executors, 4 Wheat. 1, I believe it is generally ad- 
mitted that the decision in that case was wrong. And it may 
now be considered as an established principle of American law, 
that the court of chancery will sustain and protect such a gift, 
bequest or dedication of property to public or charitable uses, 
provided the same is consistent with local laws and public policy, 
where the object of the gift or dedication is specific and capable 
of being carried into effect according to the intention of the 


donor.”’ See also 1 U. S. Digest, Charities & Charitable Uses. 
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The‘ principle thus laid down appears to us well founded and 
well supported by the current of the authorities, both in this 
country and in England. And it is decisive in the present case. 
In what manner the trust is to be enforced, it is not necessary 
now to decide. That question will be for consideration upon a 
hearing on the coming in of the answer, if the defendants should 
be advised any further to defend the suit. 

Demurrer overruled. 


OuiveR Dewey vs. Mattuew D. Fietp & another. 


Goods were attached as the property of A: B., knowing all the facts relating to his 

' own title to the goods, gave the attaching officer a receipt therefor, and a promise 
to deliver them on demand, and gave no notice that he claimed them as his own: 
When the goods were attached and the receipt given, there were other sufficient 
goods of A., which the officer would have attached, if B. had claimed those which 
were attached, and had refused to give the receipt. Held, in an action against B., 
on his receipt, that his conduct should operate in the nature of an estoppel, and 
prevent him from controverting A.’s title to the goods. 


AssumpsiT on the following written promise: ‘‘ Received, 
Feb. 20, 1839, of Oliver Dewey, deputy sheriff, 800 reams 
crown wrapping paper, valued at $1 per ream, attached on 
writs, H. Sabin and others against L. D. Brown, and H. Sabin 
and others against L. D. Brown and H. B.- Hill ; which prop- 
erty we agree to deliver to said Dewey, on demand, or the 
value in money. | L. D. Brown, 

M. D. Fiexup.” 

It was admitted, at the trial before Dewey, J. that judgments 
were rendered in the suits on which said paper was attached ; 
that executions issued on those judgments, and were put into 
the plaintiff’s hands ; that a legal demand was made on the de- 
fendants for said paper, and that they refused to deliver it. 

The defendant, Brown, gave in evidence a discharge under 
the insolvent law, (St. 1838, c. 163,) and the jury were in- 
structed to render a verdict, in his favor. Field, the other de- 
fendant, offered evidence tending to prove that the said paper 
was not the property of said Brown, at the time when it was 
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attached, but was the property of said Field and one Phelps, 
who were partners in business ; and the plaintiff offered evidence 
tending to prove the contrary. ‘The plaintiff furthermore insisted 
that said Field could not be allowed to take this ground of de- 

fence. : 

The case was submitted to the jury under the following in- 
structions : ‘That if the jury should find, that at the time when 
said Field gave the said receipt to the plaintiff, said Brown was 
in possession of other property, and of sufficient value, which 
might have been attached, and would have been attached, if said 
Field had asserted his right to the paper described in said re- 
ceipt, and had refused to give such receipt ; and if the jury 
should further find that said Field, when he executed said re- 
ceipt, knew all the facts and circumstances relating to his title 
and interest in the property described in the receipt, and the 
nature thereof, and no new facts in relation thereto had since 
been ascertained, and, with this knowledge, withheld all notice 
of his claim to the property, and executed the receipt, it would 
constitute no sufficient defence for the said Field to show that 
said property was not, at the time of giving said receipt, the 
property of said Brown, but was the property of said Field & 
Phelps. And the jury were further instructed, that if they did 
not find such facts to be proved, they would consider the evi- 
dence as to the owhership of the property, and if they found that 
the property was not in Brown, they should return a verdict for 
the defendant Field. 

The jury returned a verdict against Field. New trial to be 
granted, if the above instructions, so far as they were adverse to 
- said Field, were erroneous ; otherwise, judgment to be rendered 
on the verdict. 

This case was argued at the last September term. 

Porter, for Field. 

Wells, for the plaintiff. 

Dewey, J. It has been repeatedly decided by this court, 
that it is competent for an officer against whom a suit is instituted 
for not levying an execution upon property attached on mesne — 
process, to show in his defence that the property, returned as 
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attached, was in fact the property of a third person. Denny v. 
Willard, 11 Pick. 519. Canada v. Southwick, 16 Pick. 556. 
The same principle has been extended to the case of a receiptor 
of property thus attached, when an action has been instituted 
upon his receipt, for the benefit of the attaching creditor. 
Learned vy. Bryant, 13 Mass. 224. Questions of this nature 
have more usually arisen in cases where the persons giving such 
receipt for the property, accompanied with a promise to deliver 
the same to the officer on demand, jhave not themselves claimed 
any interest in the property, but have rested their defence upon 
showing that the judgment debtors had no legal title or interest 
in the goods attached, the same being in some third person. In 
the present case, the party giving such receipt, places his defence 
to an action against him for not delivering the property, agreea- 
bly to the terms of the receipt, upon the ground that at the time 
of the making of the attachment and giving the receipt, he was in 
fact the legal owner of the property attached, and that the debtor 
had no attachable interest therein. 

The defendant contends that in such a case, under the de- 
cisions of this court, the receiptor, after making a formal delivery 
of the property, might immediately reclaim it, and appropriate it 
to his own use ; or if he omits to make such delivery of it, when 
demanded, he is only liable to nominal damages. 

In the case of Johns v. Church, 12 Pick. 557, cited by the 
defendant’s counsel, it was held that the giving of such receipt 
did not preclude the receiptor from asserting his title to the 
property, as owner thereof, and reclaiming the same, by a suit 
at law, after he had made a formal delivery of it to the officer 
upon his demand upon the receipt given to him. But it appears 
from the facts stated in that case, that the creditor, before mak- 
ing his attachment, had notice of the claim of the receiptor, and 
that he asserted the right of property in the articles attached to 
be in himself and not in the debtor. 

In the case of Bursley v. Hamilton, 15 Pick. 40, it was 
also held, in an action against a receiptor for non-delivery of the 
articles attached, that he might show in evidence that he was the 
real owner of them at the time of the attachment, and that he 
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might avail himself of this defence, so far as to preclude the 


plaintiff from recovering any thing more than nominal damages. 
It does not appear, in that case, that the creditor had lost any 
other opportunity of acquiring security for his debt, or had other- 
wise been damnified in consequence of the giving of such receipt 
by the defendant. 

These cases undoubtedly establish the position advanced by 
the defendant’s counsel, so far as to allow the receiptor to set 


up aright of property in himself under certain circumstances. — 


They show that the receiptor of property attached is not in all 


cases estopped to assert his right of property in the articles 


attached, by reason of having executed such accountable receipt 
for the same to the officer. But there is a broad and marked 
distinction between the cases above cited and the case before us. 
There are several material facts found in the present case, which 
are not disclosed in either of those cases: 1. That the defend- 
ant, at the time when he executed the receipt, knew all the facts 
and circumstances relating to his own interest in the property 
attached: 2. T'hat the defendant made no disclosure of such 
interest, nor any assertion of title to the property in himself: 
3. That Brown, the debtor, was, at the time of the giving of 


the receipt, in possession of other property of sufficient value to 


secure the debt ; which property might and would have been 
attached by the officer, if the defendant had asserted his title to 
the property described in the receipt, and had refused to give 
such receipt to the officer. ‘These facts present a very different 
case from that of a party offering to show a mistake of facts 
under which a promise was made or a liability assumed, or that 
admissions made were in fact erroneous and untrue, and have 
not been prejudicial to the party now relying upon. them. 

Nor does the case turn upon the question, how far the mere 
silence of a party in interest, or an omission to assert his claim 
to property attached, he being present and having knowledge of 
the attachment, might operate to discharge any lien he might 
have on such property, or any interest therem. The present 
case goes much farther, and connects the party, now asserting 
title to the property, directly with the attachment, and aiding in 
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apparently rendering it effectual, and thus inducing the officer to 
rely upon it as adequate security ; concealing, in the mean time, 
all claim of property in himself in the articles thus attached and 
receipted for. ‘This, we think, he could not properly do, and 
especially when the other party has, by reason of such acts of 
the owner, been induced to forego making an attachment of other 
property belonging to the debtor, which would have furnished 
adequate security for the debt. Under such circumstances, the 
giving of a receipt to an attaching officer should operate in the 
nature of an estoppel, and be held sufficient to prevent the party 
from controverting the debtor’s title to the property mentioned 
in the receipt. 

There are many cases in the books, illustrating and applying 
the general principles bearing upon the case before us. I will . 
refer to one in which, with the general doctrine stated in con- 
formity to the views taken in the defence, there are also distinct- 
ly stated the exceptions and limitations upon which our decision 
rests, in the case at bar. It is Heane v. Rogers, 9 Barn. & 
Cres. 577. In the opinion of the court, stated by Bayley, J. 
it is said, ‘there is no doubt that the express admission of a 
party to the suit, or admissions implied from his conduct, are 
evidence, and strong evidence, against him ; but we think he is 
at liberty to prove that such admissions were mistaken or were 
untrue, and is not estopped or concluded by them, unless 
another person has been induced by them to alter his condition ; 
in such a case, the party is estopped from disputing their truth 
with respect to that person and those claiming under him, and 
that transaction.”” ‘The principle thus stated is, we think, sound, 
and the present case falls within the exception. See also 1 
Saund. Pl. & Ev. 44, 46, and cases there cited. 

The result to which we have come is, that the instructions to 
the jury were correct, and that judgment must be entered upon 
the verdict.* 


* See Pitt v. Chappelow, 8 Mees. & Welsb. 616. Sanderson v Collman, 4 
Scott N. R. 638. Dezell v. Odell, 3 Hill, 215. 
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James Foor, Executor vs. Joun Know tes. 


A pension was granted to the widow ofan officer, conformably to the acts of con- 
gress, passed on the 4th of July 1836, and the 3d of March 1837, and she died 
before the pension certificate was issued, having disposed of her pension by will: 
Held, that the pension was payable to her executor, and not to her children, 
and that he was entitled to recover the same from the children, to whom it had 
been paid by order of the officers of the United States, who had charge of the 
matter of pensions. , 

An objection to a writ, that it is not under the seal of the court from which it issued, 
is waived by the defendant’s submitting his cause to the court on the merits, and 
he cannot afterwards avail himself of the defect by motion in arrest of judgment. — 


AssUMPSIT to recover money paid to the defendant by the 
United States, as part of the pension granted to Prudence Foot, 
‘ the plaintiff’s testatrix. 

The case was submitted to the court on the following facts : 
A pension was granted to the testatrix, as the widow of her first 
husband, James Knowles, conformably to the third section of 
the act of congress, passed on the 4th of July 1836, and the 
act explanatory thereof, passed on the 3d of March 1837. The 
pension certificate was issued to her from the war department, 
August 21st 1839, stating that she was entitled to receive 
$ 204-19 per annum, commencing March 4th 1831, and to con- 
tinue while she should remain unmarried. 

The testatrix died on the 17th of August 1839, leaving a will 
which has been duly proved and allowed, and by which she 
bequeathed her pension to the plaintiff and others, giving no part 
of it to the defendant. She left two children of her first mar- 
riage, of whom the defendant was one, and also two children of 
her last marriage. The defendant received one fourth part of 
the amount of said pension, under the orders of the officers of 
the United States, who had charge of the matter of pensions © 
and directed it to be paid to the four children of the testatrix. 

Defendant to be defaulted, if the action can be maintained ; 
otherwise, the plaintiff to become nonsuit. 

This case was argued at the last September term. 

Briggs § Lanckton, for the plaintiff. 

Wells § Rockwell, for the defendant. 
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Dewey, J. The plaintiff, in his capacity of executor of 
the will of Prudence Foot, seeks to recover of the defendant 
certain money received by him from the United States, under 
the pension laws ; which money the plaintiff alleges was received 
to the use of the estate of his testatrix, and ought to be paid to 
him as her legal representative. 

By a statute of the United States, passed June 7th 1832, 
pensions were granted to certain surviving officers and soldiers, 
who served during the war of the revolution ; and by the act of 
July 4th 1836, and an explanatory act of March 3d 1837, the 
widows of such officers and soldiers whose marriage took place 
before the expiration of their service, and who were widows at , 
the time of the passing of the act of June 7th 1832, were enti- 
tled to receive, during the time they remained unmarried, the 
annuity or pension which would have been allowed to their hus- 
bands, if living at the time the said act was passed ; and the 
payment of said pensions was to be made from March 4th 1831. 
The testatrix, as the widow of James Knowles, filed her appli- 
cation for a pension under the provision of the acts above stated, 
accompanied with the proper evidence to show to the war de- 
partment that she was legally entitled to the same ; which evi- 
dence was deemed satisfactory by that department. ‘The 
official certificate of the Secretary of War, certifying that the 
said Prudence Foot had been placed on the pension list, and 
was duly entitled to receive a pension from March 4th 1831, 
bears date August 21st 1839, which was four days after the de- 
cease of Mrs. Foot. This fact being made known to the com- 
missioner of pensions, he, under orders from the war department, 
directed the paying agent of the United States to pay the amount, 
stated in said certificate to be due and payable to Mrs. Foot, 
in equal shares to her four children, of whom the defendant was 
one. 

The plaintiff insists that the sum thus paid by the United 
States was properly a part of the estate of the testatrix ; that it 
was the proceeds of an annuity or pension allowed her by the 
government of the United States ; that the fact of her legal right 
to have received such pension is established by the pension 
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certificate ; and that the amount received thereon should go into 
the hands of her executor, to be distributed or disposed of as a 
part of her estate. And this seems the proper view of the 
matter, unless the objections urged by the defendant shall be 
found of so controlling and decisive a character as to justify the 
defendant in retaining that portion of the money received by 
him. 

The leading objection we understand to be, that upon a 
proper construction of the act of 1836, in the event of the de- 
cease of a widow thus entitled to receive a pension, before actu- 
ally receiving the money due her for an antecedent period, the 
right to the same vests in her children and not in her legal rep- 
resentative. ! | 

It was attempted to maintain this position by the provision in 
§ 4 of the statute of June 7th 1832, that in case of the death of 
any person, entitled to a pension under said act, between the 
time of the semi-annual payments directed by said act, ‘‘ the 
proportionate amount of pay, which shall accrue between the last — 
preceding semi-annual payment, and the death of such person, 
shall be paid to his widow, or, if he leave no widow, to his child- 
ren.”’ ‘This provision, it will be seen, applies, in terms, only to 
the payment of pension money accruing after the last preceding 
semi-annual payment, and cannot therefore in any case exceed 
six months. The argument is, however, that from the general 
analogy of the two cases, the rule thus prescribed in the statute 
of 1832 should be held to apply to cases under the statute of 
1836. But the acts of 1836 and 1837 have no such provision, 
nor any allusion to it. It might have been more conformable to 
the general course of legislation on this subject, thus to have 
provided in those acts; but not having been so enacted, the 
former provision, bearing on a different state of things, cannot 
have any controlling influence in deciding whose was the prop- 
erty in the pension money due to the testatrix. ‘The whole 
provision of the statute directly bearing on the question before 
us is that contained in the third section of the act of 1836, in 
these words: ‘‘ If any person, who served in the war of the 
revolution, in the manner specified in the act passed June 7th 
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1832, have died, leaving a widow whose marriage took place 
oefore the expiration of the last period of his service, such 
widow shall be entitled to receive, during the time she may 
remain unmarried, the annuity or pension which might have been _ 
allowed to her husband by virtue of the act aforesaid, if living at 
the time it was passed.” 

By force of this act, the pension in such case is to enure ta 
' the widow, and the right to receive any money due her on the 
same would seem to vest in her as a part of her estate, to the 
extent of the entire amount accruing on the same prior to her 
death ; certainly as to all that part falling due prior to the last 
semi-annual pay day. 

It is then further objected, that by the act of 1836, § 4, it is 
provided ‘‘ that any pledge, sale, assignment, or other transfer 
of any right, claim or interest in any money granted by this act, 
shall be utterly void and of no effect” ; and it is urged that this 
provision ought to defeat the right of the plaintiff to recover in 
this case. It seems to us, however, that this provision was 
solely intended to secure the pension for the personal benefit of 
the pensioners, and to place them beyond the reach of those 
who might improperly influence them to alienate the bounty of 
the government. 

But the present plaintiff places his mght to recover upon no 
title derived through any pledge, assignment, or transfer. If he 
has any legal claim, it is as the representative of the pensioner 
herself, and to reduce the same to possession as her estate. 
Nor is there any suggestion, that a recovery here is sought for at 
the instance or for the benefit of the creditors of the pensioner. 
It was assumed in the argument, and seems to be conceded, 
that the estate of the testatrix is a solvent estate, independent 
of any recovery in the present action ; and the only matter in 
controversy is, whether the pension money in question is to be 
collected and distributed as a part of her estate, or vests directly 
in her children, to the exclusion of the right of the executor to 
administer the same. 

It is also further objected, that the money in controversy 
was paid over to the defendant under the order of the proper 
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officer representing the United States, and that considering the 
nature of the demand, and the source whence the money was 
received, it should not be here questioned but that it was properly 
received by the defendant, for his own use. If this were an 
attempt to bring in question an adjudication of the war depart- 
ment as to the person originally entitled to the pension, or, in 
other words, in whose favor the pension certificate ought to have 
issued originally, the objection would certainly have great weight, 
and would probably be decisive. But the case does not present 
the question in that aspect. It was held by the war department, — 
and is conceded here by all parties, that the testatrix was the 
person originally entitled to the pension money. She had prop- 
erly presented her claim to it, and furnished the necessary evi- 
dence to sustain her claim: All which is shown by the pension 
certificate. Under these circumstances, we think the right to 
receive the arrearages attached to her estate, and that the same — 
was assets in the hands of her legal representative. ‘The de- 
fendant received no pension certificate, nor was his name borne 
on the roll of pensioners. ‘The money that he’received was a 
portion of the pension money due to the testatrix ; and his only 
ground of demanding payment to himself was, that he was one 
of the four heirs at law of the testatrix. He must, therefore, 
have received the money under her original right, and must hold 
it subject to the proper claims of any other person who can 
establish a better title to it. : 
Suppose the money to have been received by some person 
who falsely claimed to have taken letters of administration upon 
the estate of Mrs. Foot, and upon whose application the pension 
department had ordered the money to be paid to him; would it 
be any defence to an action by a lawful administrator against him 
to recover back the money, that he received it by orders of the 
pension department ? It is true that the case supposed is one of 
fraud in procuring the payment of the money, and therefore 
differs from the present case, where the payment appears to 
have been made with a knowledge of the real facts, and the only 
wrong done, if any, was that a party demanded the money who 
was not legally entitled thereto. I put the supposed case, merely 
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to illustrate the principle, and to show that cases may occur, where 
the court would look into the merits of the case, and ascertain 
the legal rights of the parties, and not be estopped from so doing 
merely because the pension department had directed the money 
to be paid to the party from whom it was sought to be recov- 
ered. 

The application of a principle somewhat analogous may be 
found in various cases of payments made by the United States to 
claimants under the Spanish treaty, and also under the French 
treaty, making provision for damages sustained by our citizens, 
and for which the governments of Spain and France were respon- 
sible. After the money had been paid by the United States to 
the persons specified in the awards of the commissioners as en- 
titled to recover the same, questions have arisen between those 
who received the money and third persons, as to the right to 
retain such money. Conflicting claims have been set up, found- 
ed on the allegation that the property, for which compensation 
had thus been made, was in fact in another person than the indi- 
vidual specified in the list of those to whom the money was 
awarded. And in such cases, the rule adopted has been, that 
the fact of receiving the money from the United States, by the 
party to whom it was ordered to be paid, was not conclusive in 
his favor, but that it was still open to the judicial tribunals to 
decide in whom in fact was the legal title in the property. for 
which compehsation had been awarded, and to whom the money 
rightfully belonged. Comegys v. Vasse, 1 Pet. 193. Frevall 
v. Bache, 14 Pet. 95. Lee v. Thorndike, 2 Met. 318. 

The court are of opinion that none of the objections urged by 
the defendant can avail him, or will entitle him to withhold the 
money demanded by the plaintiff in his capacity of executor of 
‘Mrs. Foot. Defendant defaulted. 


A motion was afterwards made in arrest of judgment, on the 
ground that the writ was not under the seal of this court, in 
which the action was commenced, but under the seal of the 
court of common pleas. 

By tue Court. The motion, if otherwise well founded, 
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comes too late. ‘The objection is merely formal, and affects 
the regularity of the process only. If a defect in form is relied 
on, the objection must be taken in due season, before expense is 
incurred. ‘The defendant shall not take his chance on the mer- 
its, and upon failure there resort back to an early defect in the 
process, by which he was brought into court. This does not 
depend on the rule of positive law, that a plea in abatement must 
be made at the first term ; but upon the broad ground, that when 
a party pleads to the merits, he waives the exception and tacitly 
consents to abide the decision of the court upon that issue. 
Ripley v. Warren, 2 Pick. 592. Carlisle v. Weston, 21 Pick. 
535. Simonds v. Parker, 1 Met. 508. Carpenter v. Aldrich, 
3 Met. 58. 


CHESTER CLAFLIN & others vs. Erastus Beacu & others. 


The provisions of St. 1838, c. 163, § 19, respecting proceedings against a debtor, on 
the application of a creditor, cannot be enforced against a debtor who is not a resi- 
dent in the Commonwealth when such application is made. 

Several creditors attached property of their debtor, and he thereupon removed from 
the Commonwealth, carrying with him all his property which was not attached, and 
became a resident in another State, before the term of the court to which the writs, 
on which his property was attached, were returnable: He never again resided 
within the Commonwealth, nor did he dissolve the attachments on or before the 
last day of said term: On an application made by other creditors within ninety days 
of the end of said term, a master in chancery issued a warrant directing a messen- 
ger to take possession of such debtor’s estate, and assignees of his estate were 
afterwards chosen. Held, that the master in chancery had no jurisdiction of the 
case, and that the proceedings before him did not dissolve the attachments. 


THis was a petition of certain creditors of Roswell Canfield, 
who were aggrieved by proceedings against him under S¢. 1838, 
c. 163, and prayed the court, as a court of chancery, to make 
such orders and decrees in the premises, as law and justice might 
require. 

The petitioners set forth that they were severally creditors of 
said Canfield, who was formerly of Sandisfield in this county, 
and that before the 20th of March 1841, they had severally 
secured their claims against him, by attachments of his prop- 
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erty: That said Canfield, on or about said 20th of March, left 
this Commonwealth, and has never since returned, but then be- 
came, and has ever since been, a resident in Homer, in the State 
of New York: That long after said attachments were made, 
and after said Canfield had ceased to be a resident in this Com- 
monwealth, viz. on the 5th of July 1841, certain other of his 
creditors, ‘‘ because of attachments made and pending on his 
_ estate,’’ petitioned a master in chancery, under St. 1838, c. 
163, for a warrant appointing a messenger to take possession of 
said Canfield’s estate ; which warrant said master in chancery 
issued on that day: ‘That said warrant had been executed ; 
that Erastus Beach and Lemuel K. Strickland had been ap- 
pointed assignees of said Canfield’s estate ; and that said master 
in chancery and said assignees claimed authority to proceed, 
under said statute, to dispose of said Canfield’s estate, and there- 
by to dissolve the said attachments made by the petitioners. 

This petition was presented at the last September term, when 
the court ordered notice thereof to be given to all persons inter- 
ested therein. After the service of the order of notice, the case 
was submitted to the court upon the following facts, agreed upon 
by the petitioners, and the said Beach and Strickland, assignees 
of said Canfield : 

Before said Canfield left Sandisfield, as stated in said petition, 
he was a resident there, doing business ; on the 26th and 27th 
of February 1841, the petitioners and others attached all the 
property of said Canfield, both real and personal, that could be 
come at to be attached, and he had notice of such attachments, 
and gave the key of his store to the attaching officer: About 
the 20th of March next following, said Canfield left the Com- 
monwealth, and took with him all his effects which were not 
attached, and his family left said Sandisfield in the montn of 
May 1841: Atthe June term 1841, of the court of common 
pleas in this county, the attorney of said Canfield appeared in 
the several actions against him, in which said attachments were 
made, and caused the same to be continued until the next term, 
when said attorney again appeared in said actions: A petition 
for an assignment, under St. 1838, c. 163, § 19, was made 
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within ninety days after the last day of the term to which the 
processes, on which said attachments were made, were return- 
able ; and upon this petition a warrant issued, assignees were 
chosen, and all the proceedings had on said petition were in due 
form of law, if an assignment could be made under such circum- 
stances ; and the facts stated in the petition were correct. 

The counsel presented written arguments to the court, in Jan- 
uary 1842. 

Sumner, for the petitioners. | 

Filley, Byington & Strickland, for the respondents. 

Dewey, J. By the provisions of St. 1838, c. 163, § 18, 
this court has a general superintendence and jurisdiction, as a 
court of chancery, of all cases arising under that statute, and the 
power is conferred on it, upon the filing of a bill, petition, or 
other proper process, by any party aggrieved by any proceed- 
ings under the statute, to hear and determine the same, and to 
make such order or decree therein as law and justice shall 
require. 

The petitioners, as creditors of Roswell Canfield, and claim- 
ing to have acquired a lien upon his estate by attachment on 
mesne process, now ask the court to set aside and stay all 
further proceedings in a matter arising under § 19 of the afore- 
said statute, and by virtue of which a warrant has been issued 
by a master in chancery, directing a messenger to take posses- 
sion of said Canfield’s estate, and such further proceedings have 
been had, that assignees of his estate have been appointed, and 
the estate is in progress of settlement and distribution, as an 
insolvent estate. 

The objection, taken to the validity of the proceedings before 
the master in chancery, is a want of jurisdiction. This want of 
junsdiction is supposed to be shown by the facts appearing in 
the case stated by the parties ; to wit, that said Canfield, prior 
to the institution of the proceedings before the master, had left 
the Commonwealth, abandoning his domicil here, and taking 
with him his family and all his estate, except that which was 
attached by the petitioners. The authority to take such juris- 
diction over the property of a debtor, operating to dispossess 


SEPTEMBER TERM 1842. 395 


Claflin & others v. Beach & others. 


him of all control over his estate, as well as to dissolve all liens 
of creditors by attachment of his estate, must be supported by 
some Clear statute enactment, before we can give effect to it. 
It is contended that sufficient authority therefor is found in St. 
1838, c. 163, § 19; and it is conceded that if the proceedings 
were unauthorized by this statute, they have no legal validity. 

We cannot adopt the construction contended for by the re- 
spondents, merely because we may suppose the legislature would 
have thus provided, if the precise case now before the court had 
been presented distinctly to their consideration. Our adjudica- 
tion must necessarily be made with reference to the provisions 
of law, as they now exist ; and if these shall not be found ade- 
quate to secure the general purposes of the statute, it will be for 
the legislature to supply, by further enactments, any defect which 
may be found in the existing laws upon this subject. 

The question is, whether the provisions of § 19 of St. 1838, 
- ¢. 163, can be enforced against any other person than an actual 
resident within the Commonwealth at the time of the making of 
the application to the master in chancery. Section Ist, which 
authorizes proceedings in insolvency upon the voluntary applica- 
tion of the insolvent, expressly limits the application to cases 
of debtors ‘‘ residing in this Commonwealth.” The 19th sec- 
tion, which authorizes proceedings against an insolvent debtor, 
upon the application of a creditor, although using more general 
words in the introductory part of the section, yet taken together 
is equally restrictive, as it provides that the proceedings shall be 
instituted by an application of a creditor ‘‘ to the judge of probate, 
or to any master in chancery, for the county in which the said 
debtor resides.” All the subsequent proceedings and acts to. 
be done on the part of the debtor, and the power of the mas- 
ter in chancery to require his attendance, and to compel a dis- 
closure, with the further power of commitment, upon the debt-— 
or’s refusal to appear before him, clearly indicate that in all cases 
arising under the statute, the debtor is supposed to be within the 
Commonwealth, and amenable to its process. 

The position assumed by the respondents is, that after an 
attachment of property, the debtor cannot, by a removal from 
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the Commonwealth, avoid the effect of the statute, if a proper 
case arises for its future application by reason of his neglecting 
to dissolve an attachment of his estate, made while he was a 
resident. It is said that a different rule of construction would 
enable the debtor, by means of such removal, to secure prefer- 
ences to the attaching creditors, and thus virtually to defeat the 
objects of the statute. It may be so ; but this would not author- 
ize us to extend the provisions of the statute beyond the cases 
fairly embraced within it. 

It is also urged, that the statute contemplates two distinct 
objects, viz. the distribution of the estate of the insolvent debt- 
or, and his discharge ; and that although the latter may not be 
effected by means. of such proceedings against a non-resident, 
who fails to comply with the various requisitions of the statute 
on his part, yet it may well have its full force and effect in 
effectuating a pro rata distribution of his property which remains 
here among his creditors. It is undoubtedly true that cases may 
occur, where the latter object may be accomplished, although 
the debtor has removed without our jurisdiction. Such would:s 
be the effect of a removal of the debtor out of the Common- 
wealth, after the actual filing of a petition and the institution of 
proceedings under the statute, accompanied with a neglect of 
the debtor to attend the meetings of the creditors, when ordered 
so to do, or his omission to perform any other acts legally re- 
quired of him. We by no means suppose that such removal, 
under the circumstances last stated, would oust the master in 
chancery of his jurisdiction, or prevent the distribution of the 
debtor’s effects among his creditors. In the case last supposed, 
the jurisdiction would have attached while the debtor resided in 
the Commonwealth. But ina case like that now before the court, 
the object of compulsory proceedings in insolvency in a great 
measure fails. The jurisdiction, at most, extends only to the 
property held under the attachment of the creditors, who are the 
complainants before us. The debtor had removed, carrying 
with him all his other property, which might embrace a large 
proportion of his estate ; so that instead of a distribution of the 
whole of his property, as in the case of a resident debtor, the 
distribution will be only of his attached property. 
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Upon a careful consideration of the provisions of the statute 
on this subject, we do not think that its language will bear a 
construction which will include the cases of persons resident 
here at the time an attachment of their property is made, but who 
have changed their domicil, removing to another State, taking 
with them all their property not under attachment, before the 
entry of the action in which such attachment was made. It is 
not the attachment of the goods and estate of a defendant in an 
action, that subjects him to this proceeding in insolvency ; but 
it is his not dissolving the attachment on or before the last day 
of the term of the court to which the process is returnable, which 
authorizes an application by his creditors for this compulsory 
proceeding. When such event has occurred, his creditors may 
apply to a ‘‘ master in chancery for the county in which the said 
debtor resides.’’ But in the case before us, the debtor did not 
reside in the county of Berkshire, at the time of making the 
application to the master in chancery. ‘The master in chancery, 
therefore, had no jurisdiction of the case, and the proceedings 
before him were unauthorized, and cannot have the effect to 
discharge the lien acquired by the petitioners under their attach- 
ment. 

The court will therefore order that all further proceedings 
before the master in chancery be stayed, and that the assignees 
be enjoined from interfering with the property attached by the 
petitioners. — 


Georcre Barciay & others vs. George H. Puetps 
JonaTHan Goopuue & others vs. Tue Same. 


When the property of one, who has been a member of a partnership that is dissolved, 
is assigned under St. 1838, c. 163, the creditors of such partnership are entitled to 
prove their claims against him, and an account is to be kept, distinguishing between 
his separate and joint debts, which are so proved. 


Appeats from decisions of the judge of probate rejecting the 
claims of the appellants, respectively, against George H. Phelps, 
an insolvent debtor, under St. 1838, c. 163. 

VOL. IV. 34 
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On the 18th of November 1840, Matthew D. Field made 
three promissory notes, each payable to the order of Phelps & 
Hill, which were indorsed by them to the appellants, Barclay & 
others. On the 16th of February 1841, said Field made an- 
other note, payable to the order of Phelps & Hill, which they 
indorsed to the appellants, Goodhue & others. All these notes 
were given for the proper debts of said Field, and were indorsed 
by Phelps & Hill as his sureties. At the time they were given 
and indorsed, Phelps & Hill were partners in business ; the 
firm consisting of said George H. Phelps, the appellee, and 
William H. Hill. 

Before November 1839, said Phelps had been in partnership 
with said Matthew D. Field, but that partnership was dissolved 
in that month. Said Phelps & Hill were partners in business 
from the year 1837 to April 1st 1840, when their partnership 
was dissolved. 

On the 15th of June 1841, said Phelps petitioned the judge 
of probate for the benefit of St. 1838, c. 163, and the judge, 
on the same day, issued his warrant to a messenger, under the 
statute. An assignee was chosen at the first meeting of the 
creditors, on the 12th of July 1841, and the property of said 
Phelps was assigned to him by the judge. The warrant afore- 
said was issued against the private property of Phelps, and no 
partnership property, of either of the firms of which he had been 
a member, was taken by the messenger or assigned by the judge. 

At a second meeting of the creditors, on the 9th of July 
184], said Phelps took and subscribed the oath prescribed by 
said statute, and the said judge gave him a certificate of dis- 
charge. Ata third meeting of the creditors, on the 2d of Sep- 
- tember 1841, the judge received proof of several creditors’ 
debts, and the appellants, respectively, presented their notes 
aforesaid for allowance ; but the judge rejected them. ‘The 
assignee stated his account, and the judge ordered a dividend to 
be paid to the creditors whose claims had been allowed at that 
and the two former meetings. There was no proof that there 
was, on said 15th of June 1841, any existing property of the 
firm of Phelps & Field; but there was proof that there was, on 
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that day, property which belonged to Phelps & Hill. On the 
5th of August 1841, @personal property was attached as theirs, 
in a suit against them which is still pending. On the 2d of Aug- 
ust 1841, said Phelps & Hill assigned to William A. Phelps 
and Robert Worthington, notes, accounts and other property of - 
their partnership, to the amount of several thousand dollars, in 
trust to pay all debts: payable by them, which were contracted 
_ for their benefit, and in the course of their business ; to pay all 
notes and bills given by them or due, to any bank, which were 
made or drawn for the benefit of said Phelps & Hill, as part- 
ners, upon which said William A. and Robert were parties ; and 
after such payments, to pay any surplus to said Phelps & Hill. 
No creditors became parties to said assignment; but said Wil- 
liam A. and Robert accepted the same. 

Byington, for the appellants. 

G. J. Tucker, for other creditors of Phelps. 

Suaw, C.J. The facts, briefly stated, are these: Phelps, 
the insolvent, had been a member of the firm of Phelps & Hill, 
and during the existence of that partnership, they had indorsed 
four notes of Field, for his accommodation, which were receiv- 
ed by the appellants, respectively, and which they claimed a 
right to prove, under this proceeding, as a deht due from 
Phelps. Can they be so proved ? 

There is no question made that these notes constitute a valid 
claim against Phelps & Hill, whose partnership was dissolved 
before Phelps applied for the benefit of the insolvent act. We 
must presume, that though indorsed by Phelps & Hill for the 
accommodation of Field, yet that they were taken in due course 
of business by the appellants ; that they were dishonored on due 
presentment to the promisor, and that seasonable notice thereof 
was given to the indorsers. 

The court are of opinion that these notes ought to have been 
admitted to proof, and a separate account kept of such debts as 
the insolvent owed alone, and of such debts as he owed jointly 
with Hill, as a member of the firm of Phelps & Hill, or with 
Field, as a member of the firm of Phelps & Field. A separate 
account of all funds, if any, which the assignee may receive of 
either of these firms, should be also kept. 
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It is quite a different question, whether the creditors of Phelps 
& Hill, or Phelps & Field, can come intg, competition with the 
separate creditors of Phelps, in a dividend of the separate prop- 


erty of Phelps. But after the separate creditors are fully paid, 


there may be a surplus ; and to that surplus the joint creditors 
would be entitled, before any claim could be made by Phelps 
himself, the debtor. ‘This is a sufficient reason why the appel- 
lants should be allowed to prove their claims. The case is 
within the reason, if not within the letter, of the provisions of the 
insolvent law, where the insolvent is in partnership. St. 1838, 
c. 163, § 21. ‘The only difference is, that the statute applies 


literally to a case where the insolvent is in partnership, at the 


time of his becoming insolvent. There the operation of the 
insolvent proceedings extends to the partnership dealings, and 
binds the partnership property. But where the partnership is 
dissolved, the provisions of the statute cannot apply to the part- 
nership literally ; but so far as the rules of proceeding are appli- 
cable, they may properly be applied to analogous cases. ‘This 
rule is strengthened by the consideration, that if this, which is 
an acknowledged debt of Phelps, could not be proved under 
this commission, the claimants would lose all claim resting upon 


the separate property or separate responsibility of Phelps ; inas- 


much as the discharge extends to all his debts, joint as well as 
several, with a saving clause, not discharging the responsibility 
of any partner or joint debtor. St. 1838, ¢c. 163, § 7. 

It is therefore ordered, that a certificate be sent to the judge 
of probate, requiring him to admit the appellants to prove any 
debt due to them by the said Phelps, jointly with the said Hill ; 
that a separate account be kept, distinguishing the separate debts 
of said Phelps, from such joint debts, if any are proved ; and 
that the proceedings, with such certificate, be remitted to the 
judge of probate for further proceedings. 


Ss — 


* 
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Beita Jupp ws. Isaac C. Ives & others. 


The United States bankrupt act, which went into operation on the Ist of February 
1842, did not supersede nor suspend proceedings which were commenced against 
an insolvent debtor, before that day, under S¢. 1838, c. 163. 


Huszarp, J. This is a petition by Bela Judd, an insolvent 
debtor, to have the proceedings set aside which were instituted 
before a master in chancery under Sj. 1838, c. 163, for the 
relief of insolvent debtors. 

Two objections to these proceedings have been taken by the 
petitioner : The first, that though his application for the benefit 
of the act purported to be voluntary, yet such application was 
forced upon him by his creditors ; and the second, that the law 
of the United States, entitled an act to establish: a uniform sys- 
tem of bankruptcy throughout the United States, is in force, 
which supersedes the insolvent law of Massachusetts, and takes 
from the master in chancery the power of proceeding in the 
premises. 

The first objection was abandoned at the hearing; and in 
regard to the second, the following facts were agreed by the par- 
ties : On the 24th of December 1841, application was made by 
the said Judd to William Porter jr. Esq., a master in chancery, 
for the benefit of the act for the relief of insolvent debtors ; upon 
which application a warrant issued to a messenger, on the 25th 
of said December, returnable on the 24th of January 1842. A 
meeting of creditors was called upon that day, and said Judd not 
being prepared to furnish a schedule of his creditors, the meet- 
ing was by consent adjourned to February Ist, at which time a 
meeting was held, and a part of the creditors proved their debts ; 
others not being prepared, the meeting was adjourned to the 
7th of February, at which meeting sundry. debts were proved, 
and the petitioner made his objection to any further proceedings 
under the petition, for the reasons above stated. But the master 
in chancery overruled them ; after which, the creditors, who had 
proved their claims, chose Isaac C. Ives assignee of the estate, 
who accepted the trust ; he being the same person who had beer. 


34 * 
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appointed messenger. ‘Thereupon the master executed a deed 
of assignment of the estate of the petitioner to the said assignee ; 
and at the May term of this court, an application was made to 
set aside the proceedings in this case, and notice was ordered 
to be given to the assignee and all others concerned, that they 
might appear and show cause, at the present term, why said 
application should not be granted. 

The question presented for the decision of the court is, 
whether the bankrupt law of the United States suspends the 
insolvent laws of this State, and operates as a repeal or stay of 
all proceedings under them. 

We are of opinion that the act of congress to establish a uni- 
form system of bankruptcy throughout the United States does 
suspend the operation of the law of this Commonwealth, entitled 
‘¢ an act for the relief of insolvent debtors and for the more equal 
distribution of their effects,”’ as to all persons and cases that are 
within its provisions ; and we agree fully with the opinion ex- 
pressed by Story J. in the matter of Eames, (5 Law Reporter, 
118,) which has been cited by the petitioner’s counsel. And 
the same is in accordance with the authorities quoted, and with 
the opinion of Parker, C. J. in Blanchard v. Russell, 13 Mass. 
1. But we are nevertheless of opinion, that this consequence 
of the act is limited to cases instituted under the insolvent law 
subsequent to the period when the bankrupt law went into ope- 
ration, and that it cannot supersede or suspend proceedings 
rightfully commenced under the insolvent act, prior to the time 
of its going into operation. ‘The counsel for the petitioner 
admits that it could not, if the property of the insolvent had 
been actually assigned prior to the first of February, when the 
bankrupt law went into operation ; but he contends, that as the 
assignment in this case was not actually made until the 7th of 
February, the whole proceedings were suspended or superseded. 
Upon consideration, we are of opinion that the proceedings under 
the commission are not to be thus separated, but that they are 
to be treated as the parts of one whole ; that the assignment 
not only relates back to the first publication of the notice, and 
vests all the property of the debtor, both real and personal, ip 
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the assignee, but that the debtor is divested of his property, 
before such assignment, by virtue of the warrant to the messen- 
ger and the taking of the property of the debtor into custody, by 
force of which a qualified property in the estate vests in the 
messenger, insomuch that no act of the debtor, after the due 
service and publication of the warrant, can be lawfully done to 
make any transfer of his property, or to affect the rights of any 
of his creditors : That the property is, by the act of publica- 
tion, placed in the custody of the law, in the person of the mes- 
senger ; and that the judge or master alone can dispose of the 
same, by the appointment of an assignee to receive it, or by dis- 
solving the process. The process then, in the present case, 
having been legally commenced, and the debtor being dispos- 
sessed of his property, and the same being in the custody of 
the law; the rights of creditors also, who have proved their 
debts, and others who may prove them, being fixed ; the taking 
effect of a law of the United States, at a subsequent period, can- 
not, in our judgment, disturb these proceedings, nor take away 
the jurisdiction of the state tribunals. And not only no evil will 
result from such a decision, but, on the other hand, we believe 
much mischief would follow the suspension of proceedings by 
the mere force of the bankrupt law. For we see not how any 
particular point of time can be seized upon, as the true period 
for suspending these proceedings, if they are to be suspended at 
all after having been once commenced. 

The counsel for the petitioner contends, as has been before 
observed, that the true point is the time prior to the assignment ; 
but as the divesting of the property in fact takes place, and the 
rights of the creditors to it are fixed, before that event, there 
seems to be no reason for assuming that point in preference to 
any other. And the consequence of a decision that the bank- 
rupt act affects cases under the insolvent law, commenced prior 
to its going into force, may lead to the suspension of every ex- 
isting case of insolvency, in whatever stage of its progress it may 
be. We think such a result would be productive of much evil. | 

The effect of suspending the insolvent law as to prior cases 
will be to change the tribunal, to divest the messenger or assignee 
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of his rights, for the mere purpose of giving the same trust to 
others, with new provisions respecting creditors, and without 
benefit to either debtor or creditor, and with the certainty of les- 
sening the avails of the property, by the increase of expenses 
consequent upon such a change. 

Even if we had doubts upon this subject, we should think it 
unwise to dissolve these proceedings, upon the mere suggestion 
of a party, and with the possibility that some proceedings might 
be commenced under the bankrupt act against this petitioner. 
It will be time enough to yield in this matter of state jurisdiction, 
when the question of right has been determined by the highest 
tribunal. 

To confine the operation of she bankrupt act to the prohibit- 
ing of those cases commenced after that law went into force, is, 
for the reasons given, both wise and just, and is entirely in con- 
‘ sonance with the opinion expressed by the learned judge, in the 
matter of Eames. We therefore overrule the objection of the 
petitioner, and the proceedings are to be remitted to the master 
for his further action thereon. 

Byington, for the petitioner. 

G. J. Tucker, for the respondents. 


ExuisuHa JENKs vs. JoHN Warp & others. 


A description of land, in the levy of an execution thereon, by a reference to a deed 
thereof, which is on record, is sufficient, although the levy does not state that it is 
on record. 

In the levy of an execution on land, appraisers may deduct from the appraised value 
the incumbrance of the inchoate right of the judgment debtor’s wife to dower; and 
the omission of the appraisers in their certificate, and of the officer in his return, © 
to mention such deduction, will not vitiate the levy. 

Where fifty acres of land were conveyed on condition that the grantee should pay a 
mortgage made by the grantor on ten acres thereof, and on other land of the gran- 
tor, it was held that, in extending an execution against the grantee on the fifty 
acres, the appraisers might deduct from the value thereof the whole mortgage debt 
of the grantor, although such deduction was Sh than the value of the ten 
acres that were subject to the mortgage. 

In extending an execution on Jand that is subject to a mortgage, appraisers may de- 
duct all the interest which the judgment debtor is liable to pay on the mortgage 
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debt, although part of such interest has been paid to the mortgagee by a third per- 
son, at the request of the judgment debtor’s assignees under the insolvent 1 but 
not at the iad or with the consent of such debtor 


WRIT OF ENTRY to recover a parcel of land in Adams. 
The demandant claimed title under a levy of an execution 
against Caleb B. Turner and Wells Laflin, who were acknowl- 
edged by both parties to have been the former owners of the 
land. The tenants claimed title under a previous levy of an 
execution against the same owners. ‘The validity of the ten- 
ants’ levy was denied by the demandant ; and as the decision of 
the case turned on this point, the other points, which were made 
and discussed, are here omitted. 

The appraisers, appointed by the officer who held the tenants’ 
execution aforesaid, made and signed the following certificate 
thereon: ‘*October 12, 1838; We, having been choseh to 
appraise such real estate as should be shown to us as the prop- 
erty of the within named Turner and Laflin, or either of them, 
to satisfy this execution, and having viewed the following de- 
scribed premises, have appraised the same at $ 10,225-33, from 
which sum is to be deducted the sum of $742, half the amount 
of a mortgage on a portion of the same to the Life Insurance 
Company, on that portion that the said Caleb B. Turner pur- 
chased of David Estes, hereinafter described ; leaving to apply 
on this execution the sum of $9,483-33; which premises we 
have appraised to the said John Ward and sons, at said last 
mentioned sum, and. described in manner following, namely : 
One undivided half, being the interest of said Caleb B. in the 
place where he now lives, which formerly belonged to Benjamin 
Sibley, and known as the Sibley place, consisting of house, 
barn, &c., bounded on the west by the road from North Village 
to Clarksburgh ; on the south by the Union Road. Also one 
other piece, being the same which the said Caleb B. bought of 
David Estes, by deed of March 24th 1828. Also one -other 
‘piece, being the same the said Caleb B. bought of Benjamin 
Sibley, by deed of March 31st 1834. Also one other piece, 
being the same the said Turner bought of Richard P. Hart and 
Theodore. F. French, by deed of 10th December, 1824 
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Also one other piece bought of Gideon Mixter, February 14th — 
1827. Also one other piece bought of Isaac Brown, October — 
20th 1821. Also one other piece bought of Giles Tinker and 
William E. Brayton, by deed of December 19th 1821. Also — 
one other piece bought of James Cumings, by deed of Septem- — 
ber 24th 1833. Also a piece bought of Benjamin and James 
Hathaway, by deed of January 6th 1831. Also a piece bought — 
of Josiah Nichols and Robert W. Smith, by deed of May 2d 
1835. Also a piece bought of Christopher French, by deed — 
of January 15th 1822. Also a piece bought of Israel Jones, — 
December 2d 1825. Also a house and lot on the west side of 
the road leading from said village to Clarksburgh, containing — 
about twenty-five square rods of land, and the same described in ~ 
the deed from Benjamin Sibley to Orin Witherell, of February — 
25th 1817; reference to be had to said deed for a more full and 
particular description. Also all the interest of said Turner and — 
Laflin in a piece of land which they purchased of Willard — 
Gould jointly, by deed of March 27th 1833. Also the whole — 
interest of said Turner and Laflin in the Clarksburgh farm and _ 
reservoy, so called, being two fifteenths, bought of Daniel Al- — 
drich, by deed of 30th of March 1836. The foregoing pieces — 
- of land, with the exception of the Clarksburgh farm and the 
house and lot, before mentioned, on the north side of the road, 
adjoin each other and lie in a body, and are known as the Print — 
Works Ground, on which the print works now stand, as well as _ 
the Eagle Factory, the dwelling connected with said factory, 
&c., the brick store, brick furnace, brick office, machine shop, 
satinet factory, &c., &c., bounded on the west, northwest, and 
north, by the old road leading from North Adams Village, Main — 
Street, to Stamford ; excepting from the foregoing a small lot — 
sold off to Isaac Hodges, by deed of September 24th 1834, q 
and a small lot to James Hatch and John Marion, by deed of 
June Ist 1832.” 

The return of the officer, who held, the tenants’ said execu- _ 
tion, stated that he had, by virtue thereof, seized ‘¢ all the estate 
above described, and caused the same to be appraised and set 
off,’’ as in the appraisers’ certificate set forth, and had delivered 
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seizin and possession of the same to the judgment creditors’ 
attorney of record. 7 

The demandant objected to this levy: Ist. Because the 
description of the land was not sufficient, it being, as to part of 
it, by reference to deeds only. 2d. Because the appraisers 
deducted, in fact, $656 for dower, which the wives of the 
judgment debtors might claim in the land, such deduction not 
being mentioned in their certificate, nor in the officer’s return. 
3d. Because the appraisers, instead of deducting a mortgage 
debt from the estimated value of the whole of the premises 
mortgaged, deducted it from an entire parcel of land, a small 
portion only of which was covered by the mortgage deed; the 
amount thus deducted exceeding, by several hundred dollars, 
the value of the mortgaged portion. 4th. Because the apprais- 
ers computed and added more interest to said mortgage debt 
than was due thereon. 

It appeared at the trial before Dewey, J. that the mortgage, 
mentioned in the demandant’s third and fourth objections to the 
tenants’ levy, was made by David Estes to the Hospital Life 
Insurance Company, to secure payment of §$ 1400 and inter- 
est, and embraced about ten acres of the land included in the 
levy, which were worth about $300 at the time of the levy, and 
also embraced other parcels of land worth six or seven thousand 
dollars, which parcels, at the time of the levy, were owned by 
said Estes and by several individuals, who were his grantees. 
It also appeared that interest was paid on said mortgage, by Evy- 
enal Estes, up to January 6th’ 1838, at the request of the as- 
signees (under the insolvent law) of said Turner and Laflin, 
and not at the request of David Estes, the mortgagor ; and that 
the appraisers did not deduct the interest thus paid at the pequest 
of said assignees. 

The tenants introduced evidence tending to show that David 
Estes, when he made the aforesaid mortgage to the Hospital 
Life Insurance Company, was the owner of the land mortgaged 
by him, and that he subsequently conveyed about 50 acres of 
land to Caleb B. Turner, one of the judgment debtors aforesaid, 
about ten acres of which was of the said mortgaged land ; that 
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the deed from said Estes to said Turner, (which was not pro- 
duced at the trial,) was upon condition that said Turner should 
pay. said mortgage; that the consideration of said deed was 
$2200, and that the mortgage of $1400 was part payment, 
and that 'l'urner gave his notes to said Estes for the balance ; 
that said deed was given 14 or 15 years ago; that said ‘Turner 
thereupon went into possession of said fifty acres; paid the in- 
terest on said mortgage, yearly, until the time of his failure im 
1837 ; erected expensive buildings on the land for a calico print 
manufactory ; sold an undivided half of the print works’ property 
to Abner Perry, and took his bond to pay one half of said 
mortgage to the Life Insurance Company. | 

It was also shown or admitted, that the aforesaid 50 acres 
were all included in the tenants’ levy ; and that all the deeds, 
referred to in the certificate of the appraisers, were on record 
at the time of the levy, except that from David Estes to Caleb 
B. Turner; and that deeds were then also on record of the 
lands, said in the levy to have been bought of Gideon Mixter, 
of Isaac Brown, and of Israel Jones. 

The case was taken from the jury, on an agreement of the 
parties that if the above exceptions to the tenants’ levy were 
well taken— assuming that the demandant’s levy was good in 
form and substance, and that he could prove by parol evidence, 
if permitted, the second objection above made by him to the 
tenants’ levy —then judgment should be rendered for the de- 
mandant, unless the foregoing evidence, as to the said mortgage 
and the deed from David Estes to Caleb B. Turner, would, in 
the opinion of the court, authorize a verdict for the tenants ; in 
which case, the action should be submitted to a jury. 

Bishop & Byington, for the demandant. 1. The lands are 
not sufficiently described in the tenants’ levy. ells v. Day, 
4 Connect. 96. The reference, in the return, 1s not to records 
of deeds, as it was in Boylston v. Carver, 11 Mass. 515, but 
only to deeds. Some of the pieces are described only by the 
name of the person of whom they were purchased on a certain 
day, without even the mention of a deed. The general descrip: 
tion, at the conclusion, is insufficient, as it gives the boundaries 
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only on the west, northwest, and north. It is also entirely un- 
certain, from the return, whether the whole or one half only of 
all the pieces, except that which is first mentioned, was set off 
to the tenants. 

2. The deduction which was made for dower, if it could 
properly be made, should have been specified in the return. 
Rev. Sts. c. 73, § 8. Carpenter v. Sutton, 7 Pick. 52. But 
_ the wife’s inchoate right of dower is not a proper subject of de- 
duction ; it being as contingent and uncertain as the right acquir- 
ed by attachment, which has been held not to be a subject of 
deduction. Barnard yv. Fisher, 7 Mass. 71. 

3. The deduction of half the amount of the mortgage made 
by D. Estes, being taken from a small parcel only of the land 
levied on, was unwarranted. ‘The provision in the Rev. Sts. 
ce. 73, § 31, for the deduction of the value of incumbrances, 
and the amount of mortgage debts, applies only to cases in which 
the whole land mortgaged or incumbered belongs to the same 
person. Part of an equity of redemption cannot be taken on one 
execution, and part on another ; for in such case, the judgment 
debtor cannot know the value of his remaining equity. See 
Warren v. Childs, 11 Mass. 222. If Turner & Laflin would 
have redeemed the estate levied on, they must have paid the 
whole sum for which it was set off, and must therefore have re- 
deemed for the benefit of other mortgagors. See Fletcher v. 
Stone, 3 Pick.: 250. The deduction should have been made 
only from the land mortgaged, and for such proportion of the 
judgment debtors’ land as was mortgaged. 

4. The amount deducted exceeded the value of the mort- 
gaged portion of the lands owned by the debtors, and therefore 
_ such deduction vitiated the levy. ‘There was no equity of re- 
_ demption, on which a levy could legally be made. Root v. 
Colton, 1 Met. 345. Pickett v. Breckenridge, 22 Pick. 297. 
Holbrook v. Burt, 22 Pick. 546. 

5. The computing of more interest on the mortgage than was 
due also vitiated the levy. Cases last cited. 

The evidence introduced by the tenants, if admissible, leaves 
most of the objections to the levy wholly unanswered. 

VOL. IV. 35 
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Robinson & Rockwell, for the tenants. 1. The Rev. Sts. — 
c. 73, § 5, authorize a levy by such a description of the land as — 
is necessary or proper in a common conveyance. The descrip- 
tion in the tenants’ levy would be sufficient in a deed. The 
reference to the various deeds is sufficient. Boylston v. Career, 
11 Mass. 515. Maeck v. Sinclear, 10 Verm. 103. In the 
latter case it is true that the levy itself described the deeds as 
of record ; but it is not certain from the report of the former, 
that it was so there. And the principle which applies to the 
one case is applicable to the other ; viz. id certum est, &e. 
Galusha v. Sinclear, 3 Verm. 395, 399. Even the reference to 
land bought of Mixter, Brown and Jones, is sufficient, as there are 
in fact corresponding deeds. Gilman v. Thompson, 11 Verm. 
643, 649. But however this may be, the general description 
of the whole, as lying together, and known as the Print Works, 
&c. is unexceptionable. Worthington v. Hylyer, 4 Mass. 205. 
Buck v. Hardy, 6 Greenl. 162. Hedge v. Drew, 12 Pick. 
141. Morse v. Dewey, 3 N. Hamp. 535. 

2. Appraisers may and should always estimate the value of 
land subject to the contingent right to dower. Sturdivant v. 
Sweetsir, 3 Fairf. 520. But no statute or rule of law requires 
the fact, in such case, to be noticed in the return ; and if it were 
set out in the return, the court could not correct the appaisers’ 
proceedings. This objection to the levy is not fairly before the — 
court. It arises from parol evidence only, and is in the nature — 
of a contradiction of the return. Waterhouse v. Gibson, 4 
Greenl. 230. The case cited from 7 Mass. 71, is wholly unlike 
this. ‘There the levying creditor might have waited without any 
loss or risk, until the other attaching creditor had recovered judg- 
ment, or failed in his suit. But in the case at bar, there is no 
such way of avoiding the incumbrance of an inchoate right to 
dower. 

3.4. The Rev. Sts. c. 73, § 31, do not, as the demandant’s 
counsel seem to assume, provide merely for the case of a mortgage, 
but also for other incumbrances. ‘‘ The appraisers shall deduct 
the value of the incumbrance, or the amount of the mortgage 
debt.”’ If the 50 acres were conveyed to Turner, subject to a 
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condition that the mortgage, which was on 10 of those acres and 
on other land, should be paid by him, then there was an incum- 
brance on the whole 50 acres, and the value of it was rightly de- 
ducted. If no deed of the 50 acres was made to Turner, then the 
levy was on land not of the judgment debtors, and the demandant 
cannot disturb the levy, unless he can show affirmatively that the 
deduction was made from other land than those 50 acres. Kel- 
leran v. Brown, 4 Mass. 444. Erskine v. Townsend, 2 Mass. 
497. 4 Kent Com. (3d ed.) 120, 122. Stewart v. Hutchins, 
13 Wend. 485. Allen v. Clark, 17 Pick. 47. 

5. No more interest was allowed on the mortgage than was 
due. Payment by the assignees of ‘Turner & Laflin was unau- 
thorized. ‘Turner was bound to pay it, and it was due from 
him. 

Witpe, J. This case depends on the validity of the ten- 
ants’ title, which is derived from the levy of an execution upon 
the demanded premises, against ‘Turner & Laflin, the former 
owners, it being admitted that if this levy was made according 
to law, the tenants have the elder and better title. 

The first objection to the levy is, that the description of the 
land taken is not sufficient, it being by reference to certain 
deeds, which were on record, and not to metes and bounds. 
The statute does not require that land levied upon should be 
described in every case by metes and bounds. The provision 
is, that it ‘‘ shall be described by metes and bounds, or other- 
wise, with as much precision as is necessary or proper in any 
common conveyance of land, and in such manner that the prem- 
ises may be known and identified.”” Rev. Sts. c. 73, $5. In 
Boylston v. Carver, 11 Mass. 515, it was decided that the 
description of land levied upon, by reference ‘‘ to deeds of the 
same land upon record,”’ was a sufficient description: And we 
can have no doubt of the correctness of that decision. Whether 
it appeared from the levy itself, in that case, and in Galusha v. 
Sinclear, that the deeds referred to were on record, is not cer- 
tain from the reports.* But we are of opinion, that if it did so 


* It is found, on inspection of the record, in thecase of Boylston v. Carver, 
that the levy, on which the demandant relied, did describe the land as * butted 
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appear, yet there is no distinctior between that case and this 
In the case at bar, reference was made, in the levy, to deeds 
that were in fact on record, and the prinziple of the decision is 
the same in this case as in that, viz. that is cectain, which can 
be made so. 

The second objection is, that the appraisers deducted from 
the appraised value of the premises a certain sum for the incum- 
brance of the rights of dower of the wives of the judgment debtors 
without mentioning such deduction in the certificate of appraise 
ment. ‘This objection also does not appear to be well founded 
The appraisers had a right to make such deduction ; an inchoate 
right of dower being an incumbrance, as was decided in Shearer 
v. Ranger, 22 Pick. 447. And the omission to certify the 
deduction is not such a defect in the proceedings as would vitiate 
the extent. The defect, if it be one, is merely formal; and 
parol evidence is not admissible to impeach the certificate of the 
appraisers, or the return of the officer, when in fact the appraise- 
ment was fairly made. 

Another objection to the levy relates to the deduction of an 
incumbrance, by mortgage, on a small proportion of the land 
taken on execution, and which included other lands of great 
value. The objection is, that only a portion of the amount dite : 
on this mortgage ought to have been deducted. But we think | 
the whole amount was rightly deducted, because Turner was . 
bound to pay off this mortgage, and consequently he could have | 
no right to claim contribution from the owner of the other lands 
mortgaged. It is said that the portion of the premises included 
in the mortgage ought not to have been taken on execution, 
because the amount due on the mortgage much exceeded the 
estimated and real value of that portion of the premises, and 
consequently there was no necessity of including that portion in 
the levy. But whether there were any such necessity or not, 
we think the judgment creditor had a right to take this portion 
of the debtor’s property, as well as his other property — what- 


and bounded as is specially described in a deed from Jonathan Bullard to 
Moses Gill, dated October 31, 1787, and Feonrieus in Middlesex rece Book 
96, p. 622, as by reference thereto will appear.” 
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ever may have been his title or the incumbrance. But it ap- 
pears that there was evidence, that the whole fifty acres were 
conveyed by Estes to Turner, on condition that Turner should 
pay the said mortgage. 

It was argued by the demandant’s counsel, that this was not 
such an incumbrance as would justify a deduction from the, 
estimated value of the land. We think, however, very clearly, 
that there is no foundation for this objection. It is true, the 
conveyance was not a mortgage ; but the condition to be per- 
formed by the grantee, for the non-performance of which the 
estate would be forfeited, was most certainly an incumbrance. 
And the land was liable to be taken on execution; for it was 
the land of the judgment debtor, Turner, subject to the mort- 
gage, in part, and the other part was liable to be defeated only 
by the non-performance of the condition. ’ 

As to the computation of interest, we think no more was 
computed than Turner was liable to pay. The payment, made 
at the request of the assignees of Turner and Laflin, was gratu- 
itous, and not at the request or with the consent of either Turner 
or Laflin. 

Upon the whole matter, therefore, we are of opinion that the 
evidence reported would authorize a verdict for the tenants; and 
according to the agreement of the parties, a new trial is granted. 


Gites C. Catuoun vs. Exvitas Curtis. 


Where one of several tenants in common of land, without leave or objection from his 
cotenants, occupied it exclusively, and sowed it with grain, and partition of the 
land was made while the grain was growing; it was held that the grain, growing on 
the purparty of each owner of the land, became the property of each in severalty. 


Trespass for taking and carrying away a quantity of rye. 
The parties submitted the case to the court on the following 
facts : | 

‘¢ The land whereon the rye grew descended to the defendant 
and ten others, as heirs at law of Giles C. Curtis, the defend- 
ant’s brother. While the land was held by said heirs in com- 

35 * 
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mon and undivided, the defendant sowed a part thereof with rye. 
This was done without any leave or any objection from his co- 
tenants. While the rye thus sowed was growing, a partition 


and distribution of the real estate of said Giles C. was duly — 


made, under the order of the court of probate, and was ac- 
cepted by said court. A part of the land on which the rye was 


growing was set to the defendant ; a part to three minor chil- — 


dren, heirs at law of one of the sisters of said Giles C.; anda 
part to Cornelia Gardner, another sister of said Giles C. The 


father of said minors was duly appointed their guardian by the 


court of probate. He afterwards purchased that part of the 
land which was set to said Cornelia Gardner, and sold to the 
plaintiff all the rye growing upon the land set to his minor chil- 
dren and to said Cornelia ; reserving to the defendant one half 
of saidrye. The plaintiff cut and carried away one half of the 
rye growing on the land so set to said minor children, and placed 
itin his barn. The defendant cut and carried away the other 
half. The defendant cut all the rye growing on the land so set 
to said Cornelia, and the plaintiff took one half thereof from the 
field and placed it in his barn ; the defendant removing the re- 
mainder, and appropriating the same to his own use. The 


defendant took all the rye, so placed in the barn of the plaintiff, — 


and carried it away and converted it to his own use.” 
It was agreed that the plaintiff should have judgment, if he 


could recover on these facts; otherwise, that the defendant 


should recover his costs. 

Byington, for the plaintiff. 

Sumner, for the defendant. 

Suaw, C. J. It might well be contended, that after the 
plaintiff had taken one half of the rye and placed it in his own 
barn, under a claim of right, he had at least a lawful possession 
which the defendant could not invade; that the taking was 
therefore unlawful, and that trespass de bonis asportatis would 
lie. But upon another ground, the court are of opinion that the 
action well lies. 

The defendant, as tenant in common, had a lawful right to 
enter upon the land and to improve it; and such improvement 
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would necessarily be exclusive, unless some cotenant had chosen 
to occupy with him, or claim partition. Sargent v. Parsons, 
12 Mass. 149. If therefore the other cotenants had acquiesced 
in his separate occupation, until the crop of rye had been gath- 
ered, we entertain no doubt that the rye would have been his, 
and without liability to account. But the cotenants may inter- 
rupt such exclusive occupation by one tenant in common, either 
by occupying with him, or by having partition. A right of par- 
tition is one of the incidents of an estate in common. 

A growing crop is part of the freehold ;.and the general rule 
is, that the right to a growing crop follows the right of soil, 
unless in special cases, where by contract, or custom, or by 
special rules of law, one person can claim an interest in the soil 
of another. Chandler v. Thurston, 10 Pick. 210. 1 U.S. 
Digest, Crops and Emblements: When, therefore, partition is 
made, that which was before common becomes several —as 
well the incidents, as the soil itself; and the crop, growing on 
the purparty of each, becomes the property of each, in sever- 
alty. ‘The defendant brings himself within no exception. He 
made no Contract, express or implied, with his cotenants, either 
to cultivate the land for his own benefit, or to purchase the 
crop, or otherwise. He entered upon and improved the land 
solely on his own right as tenant in common. He could not 
claim emblements; for he was not tenant for life, nor at will. 
His case is not within the equitable principle on which emble- 
ments are allowed by law to an outgoing tenant, because, when 
he sowed the rye, he knew that the land was at any time subject 
to partition, on the application of his cotenants, or any of them, 
and of course might be divided and assigned to another cotenant, 
in severalty, before the crop could come to maturity. 

So far as the defendant had any equitable claim for service in 
cultivating the land for others’ benefit — which, however, cannot 
affect the question of ownership of the piain raised — the de- 
fendant obtained it, by being allowed to r«ke half the rye, with- 
out objection. 

Judgment for the pleintiff. 
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FRANKLIN SHEPARD vs. JACOB SPAULDING. 


A lessee who erects on the demised premises a building, which he has a right to re- 
move, renounces that right by surrendering his leasehold interest to the lessor, 
without reservation ; and the right is not revived by his subsequently taking another 
lease of the same premises, from the same lessor. _ 

Where a lessee for years conveys his leasehold interest to his lessor, who is owner 
of the fee, by an instrument in the form of the lease which he received from him, 
the legal operation of such instrument is a surrender of the lease, and a merger of 
the term. 


THis was an action by a deputy sheriff, to recover damages 
of the defendant, for taking away and converting to his own use 
a house which the plaintiff had attached as the personal property 
of a third person. 

The case was submitted to the court on the following facts : 
Asher Danolds heretofore had a lease from Daniel Spaulding 
of a certain mill privilege, saw mill &c. Said lease was similar 
to the lease in the margin,* which was afterwards given of the 


same premises, by said Daniel to the defendant. While said Dan- _ 


olds was in possession under his lease, he erected a small house 
on the demised premises, and by a similar lease afterwards recon- 


* This indenture made and agreed on this 8th day of June 1837, between © 


Daniel Spaulding of Canaan, county of Litchfield, and State of Connecticut, 
of the one part, and Jacob Spaulding of New Marlboro’, county of Berkshire, 
and State of Massachusetts, of the other part, witnesseth ; that for and in con- 
sideration to be hereafter mentioned, I, the said Daniel, have demised, granted, 
and to letten, and do hereby demise, grant, and to let unto the said Jacob, his 
heirs, executors, administrators, and assigns, a certain saw mill, with privileges 
and appurtenances thereunto belonging, situated in the south part of New Marl- 


boro’ aforesaid; with the privilege of occupying, for the benefit of said mill, 


twelve rods east, west, north, and south from said mill, with logs and lumber, 
and the privilege of a dam across the stream, for the benefit of said saw mill; 
and all privileges sufficient to carry on said mill; the privilege to. continue so 
long as a saw mill shall stand on said land, by building and repairing the same. 

To have and to hold the said demised premises, with appurtenances, for and 
during the time the said mill shall stand, by repairing and rebuilding the same ; 
whereas the consideration of this lease is fifty dollars, which I, the said Daniel, 
have received to my full satisfaction. 

In witness whereof, I, the said Daniel Spaulding, have hereunto set my hand 
and seal, the day and year aforesaid. 

Daniel Spaulding. (Seal.) 


if 
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veyed to said Daniel Spaulding, his lessor, who remained in 


_ possession some years, and then, by the lease in the margin, 


conveyed to the defendant, who afterwards conveyed, by a sim- 


a 


ilar lease, to said Danolds. ‘This last lease was never recorded. 
The defendant took a mortgage to secure the consideration 
money of this last lease to Danolds, which mortgage was re- 
corded in the registry of deeds, after the attachment heremafter 
stated. Danolds went into possession of the premises, and 
while he was in possession, John Elmore jr. sued out a writ 
against him, on which the plaintiff, as deputy sheriff, on the 18th 
of March 1839, attached the house above mentioned, as the 
property of said Danolds ; which attachment was recorded in 
the clerk’s office of the town of New Marlborough, on the 


2st of the same March. After this attachment was made, 


Danolds reconveyed said property to the defendant, and the 
reconveyance was placed on record in the registry of deeds, be- 
fore any return or registry of said attachment in the office of 
the clerk of the court, but subsequently to the said registry in 
the town clerk’s office. ‘The defendant took possession, and 


afterwards sold the premises to George Smith, reserving the said 


house, &c., and subsequently took and appropriated the house 


to his own use. Said Elmore recovered judgment, in his suit 


against said Danolds, in which the house was attached, and the 
plaintiff demanded the house of the defendant, within thirty days 
after said judgment was rendered. 

On these facts, the parties agreed that judgment should be 


rendered for the plaintiff, or that he should become nonsuit, ac- 


cording to the direction of the court. 
Sumner, for the plaintiff. 
- Porter, for the defendant. 

Suaw, C. J. It is somewhat difficult to understand the 
facts of this case. ‘The house which the plaintiff claims, as 
having attached the same as the personal property of Danolds, 
the builder, seems to be a dwellinghouse. If it was a perma- 
nent dwellinghouse, built in the usual way, by a tenant for 
years, it would seem to be an essential part of the freehold, and 
could not be removed, even by a tenant, during or at the expi- 
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ration of his term, under the liberal rules adopted in modern — 
times in favor of tenants. But we presume from the circum- 
stances, that it was a small wooden house, standing on blocks, 
capable of being removed. Supposing the tenant had a right to 
remove it during his term, the court are of opinion that he re- 
nounced his right to do so, by the surrender of his lease to the 
landlord, without reservation. ‘This surrender, as we are to — 
presume, was made for a valuable consideration. 

Daniel Spaulding was the owner of the soil. He leased the 
mill and mill privilege, with a small tract of land, to Danolds, 
for an indefinite time, during which Danolds erected the house, 
and afterwards, for a valuable consideration, . surrendered his 
lease ; for though the words are that he ‘‘ reconveyed”’ the 
premises to his lessor, by a lease similar to that under which he 
held them, the legal effect was a surrender of the lease and a 
merger of the term. The conveyance, by a lessee for years of all 
his leasehold interest to the lessor and owner in fee, is, in legal 
operation, a surrender. ‘The term for years merges in the larger 
estate, which thus. becomes absolute. Cruise’s Digest, Tit. 8, — 
c. 2, §§ 23, 30. By this surrender, the house erected by the 
tenant, and conveyed without reservation, became permanently 
annexed to the freehold, as effectually as if it had been built by ~ 
the owner of the soil. When he made a new lease, it was 
a demise of the whole estate, including the building ; and al- 
though, through mesne assignments, the same term came to Dan- 
olds, it gave him no right in the building, as personal property ; 
nor did it revive a right which he once might have had, and 
which he had legally parted with. The attachment of the house, 
therefore, as the personal property of Danolds, was void. 

Plaintiff nonsuit. 
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Harvey Houmes vs. Levi Hari & another. 


‘A levy of execution on real estate is not rendered invalid by the officer’s including 
fees and charges, which are not authorized by law, in the amount for which the 
levy is made. 


Writ or entry. David Alexander, one of the tenants, 
was defaulted. Hall, the other tenant, pleaded nul dissetzin, 
and a trial was had before Dewey, J. at the last May térm. 
The demandant claimed title under a levy of execution, made 
on the 30th of April 1832. The fees and expenses of said 
levy, as taxed by the officer who made it, and which were in- 
cluded in the amount for which it was made, were ¢ 20:95. 
The tenant, Hall, insisted that certain fees and charges so taxed 
by said officer, to the amount of $7-80 were illegal, and that 
the levy was thereby rendered void. ‘The question, whether 
said tenant’s objection to the levy should prevail, was reserved 
for the consideration of the whole court. 

Bishop, for the demandant. 

Sumner, for Hall. 

Dewey, J. It is contended that the levy of the execution, 
under which the demandant claims title, is invalid by reason of 
certain illegal charges for fees and disbursements, made by the 
officer who levied the execution. No case has been cited from 
our own decisions, which sustains the objection here taken and 
avoids a levy for such cause. Pickett v. Breckenridge, 22 Pick. 
297, was a case where the value of the land set off in satisfac- 
tion of the execution exceeded, by the sum of three dollars, the 
whole amount of the execution and the taxed costs and charges 
of levy, and where there seemed to be no other mode by which 
the judgment debtor could obtain redress, but by declaring the 
levy invalid. The case before us arises under different circum- 
stances, and is one in which the alleged error has arisen wholly 
from the over taxation of the officer’s fees. 

We have not found it necessary to determine or consider to 
what extent, if to any, the fees taken in the present case were ille- 
gal; because, assuming them to be so, we are of opinion that 
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the levy cannot be avoided for that cause. This question has 
been fully considered by the courts of our sister States, in three * 
cases, and the result to which they came is entirely satisfactory — 
tous. The cases of Burnham v. Aiken, 6 N. Hamp. 306; © 
Sturdivant v. Frothingham, 1 Fairf. 100; and Eastman v. — 
Curtis, 4 Verm. 621 ; are directly in point to show that a levy 
is not void by reason of the officer’s taxing fees which are not 
authorized by law, and returning such fees in the amount of the 
levy.* 

In cases like the present, the debtor is not without other — 
means of redress. He may maintain an action against the offi- 
cer for money had and received, to recover back the amount of 
all such illegal fees ; and where such illegal fees are wilfully and 
corruptly demanded and received, an action of debt might be 
resorted to for the penalty provided by the Rev. Sts. c. 122, 
§ 19. 

To hold the entire levy invalid, because illegal fees are includ- 
ed, would operate unjustly upon the rights of the creditor, with- 
out any fault on his part ; and the effect would be to punish — 
him for the fault of the officer, where the officer’s illegal acts 
were solely for his own benefit, and where the creditor could 
not be supposed to have any control over those acts. We 
think, therefore, that the levy may well be sustained. 

Judgment for the demandant. __ 


* See also Odiorne v. Mason, 9 N. Hamp. 24 
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FRANKLIN O. Sayxes vs. Peter Bricgas. 


In an action for a malicious prosecution, the plaintiff must prove by the record, ora 
copy thereof, the proceedings in the prosecution against him, and his acquittal. 

In an action for malicious prosecution, the plaintiff counted on three distinct prose- 
cutions, on the same day, before a justice of the peace, and three acquittals ; but 
the justice’s record showed an arraignment and discharge of the plaintiff in one 
case only. Held, that parol evidence was not admissible to show that the plaintiff 

. was prosecuted, arraigned and discharged on three complaints, although the justice 

_ was no longer in office and had declined to make up any further record of the pro- 
ceedings. 


Trespass upon the case for malicious prosecution. The 
_ declaration contained three counts, charging three distinct prose- 
cutions of the plaintiff by the defendant. 

To support the first and second counts, the plaintiff gave in 
evidence two several complaints to a magistrate, signed and 
sworn to by the defendant ; one of them charging the plaintiff 
with forging an execution in favor of the defendant against Henry 
Burton, and the other charging the plaintiff with forging a com- 
plaint and warrant against John Reed and his wife; also two 
several warrants, issued by the magistrate, on said complaints, 
upon which warrants the plaintiff was arrested. ‘These com- 
plaints and warrants were dated February 12th 1839. 

To support the third count, the plaintiff gave in evidence a 
complaint to a magistrate, signed and sworn to by the defendant, 
_ charging the plaintiff with forging a record of a magistrate ; but 
he did not give in evidence any warrant issued on said complaint, 
nor prove that he was arrested and held to answer to the com- 
plaint, except by parol testimony. 

The plaintiff was arraigned before a justice of the peace, who 
made the following record, and no other, of the proceedings 
before him: ‘‘ Berkshire ss. At a justice’s court holden before 
me, at house of Franklin Bartlett, in Adams, on Wednes- 
day, 13th day of February 1839, at one of the clock in the 
afternoon, Commonwealth vs. Franklin O. Sayles, on the com- 
plaint of Peter Briggs, Esq., for forgery. After full hearing in 
the case, the complainant withdrew his prosecution, and it was 
thereupon ordered by me the said justice, that the said Franklin 
O. be disc harged.”’ 

VOL. IV 36 
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The plaintiff offered parol testimony of the said justice and ; 


others, that he was arraigned on all the aforesaid complaints, and 
pleaded to the same, and that a hearing thereon was had before 


said justice, who discharged the plaintiff. ‘The defendant ob- 


jected to the admission of this testimony. But, as it appeared 
that no record had been made, by said justice, of the proceed- 
ings had before him, except that above set forth; and as it 
further appeared that said justice was no longer a justice of the 
peace under the commission held by him at the time of the trial 
and hearing of said cases before him, and that he had declined 
to qualify himself as a justice under a new commission which he 


had since received, and had also declined to make any further — 
record in relation to said proceedings ; the judge, before whom 


the trial was had, ruled that it was competent for the plaintiff to 
introduce parol evidence, if not contradictory to said record, to 
prove the issuing of the warrant on the third complaint, and also 


that the plaintiff was arraigned on all said complaints, and 


pleaded to the same, and that, upon 4 hearing before said justice, 
he was, by said justice, discharged therefrom. ‘The proposed 
evidence was thereupon admitted, and a general verdict was re- 
turned for the plaintiff, which is to be set aside, and a new trial 
granted, if said ruling was erroneous. 

Porter & Rockwell, for the defendant. 

Bishop & Byington, for the plaintiff. 

Huszarp, J. To sustain an action for malicious prosecu- 
tion, it is necessary for the plaintiff to give evidence, by the 


production of the record, or a true copy of it, of the proceed- — 
ings and an acquittal of the charge, with the further proof that — 


the accusation was malicious and without probable cause. Bul. 
N. P. 13-15. Stone v. Crocker, 24 Pick. 87. 7) oa 

In the present case, the plaintiff has alleged three distinct 
prosecutions against him, which he has set forth in several 


counts. ‘T'o support the first and second counts, he introduced — 


the complaints, signed and sworn to by the defendant, (charging 
him with the crime of forgery,) the warrants and the arrest of the 
plaintiff thereon, and the entry of the magistrate, stating that 
after a full hearing of the case, the complainant withdrew his 


— 
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prosecution, and it was therefore ordered that the said Franklin 
O. (the plaintiff) be discharged. | 

To support the third count, the plaintiff introduced a com- 
plaint only, and showed no warrant or arrest, and no other 
record of a discharge than the one above mentioned. But he 
was allowed to prove by parol testimony, that he was arraigned 
on the three complaints and pleaded to the same, and was dis- 
charged by the examining magistrate. No evidence was offered 
tending to show that the warrant or record had been lost, and no 
minutes of the proceedings were produced, other than the entry 
or record aforesaid. And the magistrate, before whom the ex- 
amination took place, declined making any other or further 
record. ‘Ihe jury returned a general verdict for the plaintiff. 
The parol evidence, which was admitted to prove the issuing of 
the third warrant, the arraignment on all the complaints, and the 
discharge therefrom, was objected to by the defendant, and the 
question for consideration is, whether it was properly admitted. 
The ground of the admission was, that it was not contradicto- 
ry to the record. ) 

A record is a memorial or history of the judicial proceedings 
in a case, commencing with the writ or complaint, and terminat- 
ing with the judgment ; and the design is, not merely to settle 
the particular question in difference between the parties, or the 
government and the subject, but to furnish fixed and determinate 
rules and precedents for all future like cases. A record, there- 
fore, must be precise and clear, containing proof within itself 
of every important fact on which the judgment rests; and it 
cannot exist partly in writing and partly in parol. Its allegations 
and facts are not the subject of contradiction. They are re- 
ceived as the truth itself, and no averment can be made against 
them, nor can they be varied by parol. Co. Lit. 260 a. Com. 
Dig. Record, A. F. A departure from this rule, in permitting 
the introduction of parol testimony, to add to the record, in 
cases where it professed not to contradict it, would not only lead 
to uncertainty and confusion, but would end in the subversion of 
the excellent system of law which rests upon established pre- 
cedents | 
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But records, like other documents, are exposed to casualties, 
and, like them, may also be misplaced or lost ; or owing to the 
accidents which continually occur, the record may not, in a 
given instance, have been extended from the minutes of the 
proceedings. And the cases are abundant to show that a lost 
record, like a lost deed, may be proved by parol; and that the 
minutes may be introduced, where the record has not been drawn 
out in extenso, as containing the elements of the record, and, in 
truth, for the time being, the record itself. 2 Saund. Pl. & 
Ev. 661. Davidson v. Slocomb, 18 Pick. 466. 

If this were not the rule, substantial injustice might be done 
to innocent parties, who had no duty to perform in making up 
the records, and were not charged with the care of their pres- 
ervation. 

To avoid the objection, that this was an attempt to vary the 
record by the introduction of parol evidence, it has been argued 
that the record may be presumed to be lost, and so parol evi- 
dence should be admitted to prove its contents. The doctrine 
of presumptions proceeds upon the existence of acknowledged 
facts and circumstances, which suppose the preéxistence of 
other facts not capable of proof—usually from length of time © 
— but which are necessarily connected with those that are as- 
certained, and so may legally be inferred. But in the present 
case, no facts or circumstances were introduced tending to prove’ 
either the loss of records, or the existence of any other record 
than the one produced; nor any minutes, from which another 
record might be completed. On the other hand, it appears that 
no record, other than the one in evidence, was ever made, and 
that no minutes were taken, at the time of the alleged trial, from 
which such further record could be made. It is impracticable, 
therefore, to support the introduction of this testimony on the 
ground that the record or a part of it was lost. 

Again it is argued, that this testimony should be received 
from necessity, as there is no way by which the plaintiff can 
obtain redress ; and that this is the best evidence which now ex- 
ists. But in my judgment, it will be productive of far less mis- 
chief for an individual to suffer from the neglect or misfortune 
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of an officer in not making a judicial record, than to establish 
a precedent that the record itself, or a part of it, may be proved 
by parol —that it may speak one language today and another 
tomorrow, depending on the different witnesses who are called, 
or on their changing recollections. And without prescrib- 
ing a rule for a case, where a magistrate might, by the act of 
God, be deprived of the opportunity of making even any min- 


_, utes of proceedings before him, from which a record could be 


made, (if such a case should ever occur,) we are of opinion that 
the want of a judicial record cannot be supplied by parol evi- 
dence ; and that the rules which apply to the admission of testi- 
mony to prove the contents of a lost record, or to the introduc- 
tion of minutes by which the record may be extended, have no 
real bearing on a case like the present, where no such loss ever 
took place, and no such minutes were ever made. 

A party who is to be affected by the record, will, in the ex- 
ercise of ordinary care, see that it is correctly made up ; and if 
the officer should neglect or refuse to perform his duty, he can 
be compelled by mandamus to make the true record. 

The plaintiff, to sustain his allegations of acquittal from the 
charges against him, resorted to the record of discharge, actually 
made by the magistrate, contending that it applied as well to the 
two last prosecutions as to the first. But we are satisfied that 
this record, by the terms of it, is applicable to one complaint 
and one prosecution, and cannot be extended to more than one 
complaint. The other complaints cannot be connected with it, 
unless the’record itself is altered and enlarged by parol evidence, 
which, if admitted, would be a permission to aver and prove 
contrary to the record ; which cannot be allowed. 

There is, then, no record of an acquittal on the charge con- 
tained in the second count, nor of the issuing of a warrant, or 
of an acquittal, on the third count ; and, for the reasons given, 
the want of such a record cannot be supplied by parol proof. 

It has been argued that the plaintiff’s action cannot be main- 
tained, because it appears by the record that the complainant 
withdrew his prosecution, and it was thereupon ordered that the 
said Sayles be discharged ; and that this furnishes no legal proof 
36 * 
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of an acquittal. But we are of opinion, that, as from the lim- 
ited nature of the jurisdiction, the magistrate could only bind 
over, or discharge the person accused, the discharge im this 
case is equivalent to an acquittal, and that the plaintiff is enti- 
tled to avail himself of it, as evidence to sustain the allegation, 
in the first count of the declaration, of his being acquitted of the 
charge against him. 

As the parol testimony ought not to have been admitted, the 
verdict must be set aside, and a new trial granted. 

We think the record of the trial contains satisfactory proof of 
the prosecution by the defendant, and of the plaintiff’s acquittal ; 
and, upon proper evidence being given of malice on the part of 
the defendant, and want of probable cause, the action can well 
be supported on the first count. 

Verdict set aside and a new trial granted. 


Gersuom M. Fircu & another vs. JonaTHAaN C. STEVENS. 


Under the Rev. Sts. c. 116, no person can avail himself of the privileges of a mill 
owner thereby conferred, or bring himself within the protection thereby secured, 
merely by erecting a dam across a stream that runs through his land: Unless a mill 
is built in connexion with the dam, or the party has an intent forthwith to erect 
such mill, he is not a mill owner within the purview of the statute, and is liable 
at common law only for flowing others’ lands by means of such dam. 

In an action against the owner and occupant of a mill, founded on the Rev. Sts. c. 116, 
§ 24, to recover the gross damages which had been assessed on a complaint against 
the owner of a dam, it was proved that the owner of the dam never erected a mill, 
but that the defendant, after the complaint was filed against the owner of the dam, 
erected a mill on his own land, at a distance from the dam, and took the water from 
the pond which was raised by said dam, through a trench, to drive his mill. Hed, 
on these facts, that the proceedings, by complaint, against the owner of the dam, 
were void, as against the defendant, and that he was not liable to pay the damages 
assessed under said complaint. 


Desr to recover the gross damages assessed for the plaintiffs, — 
by a sheriff’s jury, against Stephen Stevens, under proceedings” 
upon the Rev. Sts. ce. 116, making provisions respecting the 
erection and regulation of mills. The action was founded on 
§ 24 of said chapter, which authorizes a party, who has obtained 
a verdict for annual compensation, or gross damages, for the 
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flowing of his lands by means of a mill dam, to recover such 
damages, in an action of assumpsit or debt, ‘‘ against the per- 
son who shall own or occupy the mill when the action is 
brought.”’ | 

At the trial before Dewey, J. at the last May term, the facts, 
which are hereinafter stated in the opinion of the court, were 
proved or admitted, and the case was taken from the jury, un 
der an agreement of the parties, that if the plaintiffs, on those 
facts, were entitled to maintain the action, the defendant should 
ye defaulted: Otherwise, that the plaintiffs should become 
1onsuit. 

Bishop §& Wells, for the plaintiffs. 

Sumner, for the defendant. 

Hussarp, J. ‘This is an action of debt, founded on the 
Rev. Sts. c. 116, § 24, and is the same case which is reported 
m 2 Met. 505. It was originally commenced against Stephen 
Stevens and Jonathan C. Stevens, but leave was given to dis- 
continue against Stephen, and to prosecute the suit against Jon- 
athan C. alone. From the facts proved on the further hearing 
of the case, it appears that in the spring or summer of 1836, 
Stephen Stevens built a dam on his own premises, but never 
erected any mill upon it; that in 1837, the plaintiffs instituted 
their complaint against him for flowing their lands in consequence 
of erecting the dam ; that afterwards, in 1838, the present de- 
fendant, Jonathan C. Stevens, built a saw mill on his own land, 
about half a mile below the said dam, and drew water from the 
pond raised by it, by means of a trench, for the driving of his 
mill. After various proceedings on the plaintiffs’ complaint, 
they finally obtained a verdict against Stephen for damages 
—the jury assessing both the annual and gross damages — 
which verdict was accepted and recorded by the court of com- 
mon pleas, to which court it was returned ; (2 Met. 506, 507;) 
and within the time prescribed by the statute, the plaintiffs 
elected to take the gross damages. The defendant, Stephen, 
_ refusing to pay, the present suit was brought, and the attempt is 
now made to recover the amount of the damages from Jonathan 
C. Stevens, as the owner and occupant of the mill, though the 
same was not erected when the original complaint was instituted. 
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The present action, we think, does not call for a minute ex- 
amination of the various mill acts and a comparison of past 
provisions with those of the revised statutes, as was done at the 
argument by the learned counsel for the plaintiffs. 

It is obvious that these acts were originally framed for the 
general benefit of the citizens, being intended to encourage the 
erecting and working of water mills ; and to promote this object 
liberty was given to persons, having rights in running streams, to 
raise heads of water, and to overflow adjacent lands ; and pro- 
vision was made for the owner of such lands to institute com- 
plaints against the mill owners, to recover damages for the injury 
actually sustained by the flowing. 

These laws have been continued with various’ modifications 
for more than a century, having the same end in view, namely, 
the protection of mill owners in the enjoyment of heads of water 
necessary to drive ‘their mills, subject to the claim for damages 


for overflowing the neighboring lands. And it was decided in | 


this court, in the case of Stowell v. Flagg, 11 Mass. 364, after 
a careful and able examination of these statutes, that no action, 


since the St. of 1795, c. 74, would lie at common law against 


a mill owner for flowing the land of another. 


While we accord entirely with the reasoning and decision of ~ 


that case, we think the position is to be received with some 
qualification ; and we are of opinion, that, upon a true construc- 
tion of the spirit and intent of the statutes, no person can avail 
himself of the privileges conferred by them, nor bring himself 
within their protection, merely by erecting a dam across a stream 
running through his land. ‘There must be coupled with such 
erection the building of a mill for use, or there must exist the 
intent, which shall be capable of proof, forthwith to erect one. 


And so, in like manner, if a mill is abandoned by its owner, and } 


he continues to maintain the dam, or does not remove it, he is 
no longer a mill owner within the purview of the statutes, but is 
liable to an action at common law. 

And in the case at bar, upon the facts stated, we are of opin- 
ion that the complaint for flowing was prematurely brought, and 
that an action would have well lain at common law, at the suit 
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of the plaintiffs, for the injury sustained by them. And howev- 
er it might have been, if the dam and mill had been built at the 
same time, though by different persons, yet here no intent was 
proved on the part of Stephen Stevens to erect a mill at any 
time ; none was erected on his land, and the space of two years 
actually intervened between the building of the dam by Stephen 
and the erection of the mill by Jonathan C. on his own land. 
_ We come to the conclusion, therefore, that Stephen Stevens 
was not liable, at the time of the filing of the original complaint, 
to be proceeded against under the statute, and that if he had 
pleaded in bar to the process, he would, under the facts as now 
presented, have prevailed in his defence. And whatever might 
have been the decision, if the complaint had been filed against 
both Stephen and Jonathan C. after the erection of the mill — 
as the case now stands, we consider the proceedings void. as 
against the present defendant, because Stephen Stevens neither 
built nor occupied the mill; and it is open to the defendant to 
take the objection that the original party was not liable, and that 
he is not bound by the verdict and judgment against Stephen, 
being neither party nor privy to it. 

For these reasons the plaintiffs must be nonsuit, and judgment 
be entered for costs for the defendant. 
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DANIEL DoNELSON vs. INHABITANTS OF COLERAIN. i | 


Where the official bond, given to a town by a collector of taxes and his sureties, is 
several as well as joint, and the collector brings an action against the town on a 
demand which is itself the subject of set-off, the defendants may set off their claim 
on such bond for money which the plaintiff has received on tax bills comm tees to 
him for collection, and which he has not accounted for nor paid over. 


AssumpsiT to recover the amount of two orders, drawn by 
the selectmen on the treasurer of the town of Colerain, in favor 
of the plaintiff, and dated January 31st 1840. Several matters 
of defence were interposed at the trial, but the case now came 
before the court on a single question, which was thus presented 
on the report of Dewey, J. before whom the trial was had : 

The defendants relied upon a set-off, and filed in the case a 
joint and several bond, executed by the plaintiff, with sureties, 
dated July lst 1837, the condition of which was, that the plain- 
tiff, having been duly chosen and appointed a collector of taxes 
within and for the said town of Colerain, for the year aforesaid, 
should with all due fidelity collect and pay over &c. the several 
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sums named in all and singular the tax bills and warrants, which 
should be duly committed to him during the said year, &c. 
The defendants thereupon proposed to offer evidence of various 
breaches, by the plaintiff, of the condition of said bond, in his 
neglect to account for and pay over money received by him on 
_ the tax bills committed to him for collection. 

The plaintiff objected to the competency of this demand, and 
the evidence proposed to be offered as to the same, by way of 
set-off ; and the question was reserved for the whole court, 
both parties agreeing, that if such a demand could be properly 
offered by way of set-off, an auditor should be appointed to 
state the amount that may be due from the plaintiff, by force of 
said bond, and that whatever sum should be found due thereon 
should he allowed in set-off to the demand of the plaintiff: 
Otherwise, that the plaintiff should have judgment for the amount 
of said orders. 

This case was argued at the last September term. 

H. G. Newcomb, for the plaintiff. No demand can be set 
off, which is not strictly within the Rev. Sts. c. 96, §§ 1-8. 
Stowers v. Barnard, 15 Pick. 224. The demands, in this 
case, are not mutual between the plaintiff and defendants. The 
bond is executed not only by the plaintiff, but also by three 
sureties. It is therefore not a subject of set-off against the de- 
fendant alone. Fuller v. Wright, 18 Pick. 403. Walker v. 
Leighton, 11 Mass. 140. Ladue v. Hart, 4 Wend. 583. 
Sherman v. Crosby, 11 Johns. 70. Dale v. Cooke, 4 Johns. 
Ch. 11. Warren v. Wells, 1 Met. 80. 

The demand on the bond cannot be set off, because it is not 
liquidated. Burgess v. Tucker, 5 Johns. 105. Weigall v. 
Waters, 6'T. R. 488. Tuttle v. Tompkins, 2 Wend. 407. 
Collins v. Butts, 10 Wend. 399. Brown vy. Cuming, 2 Caines, 
33. 

Grennell § Davis, for the defendants. The Rev. Sts. c. 96, 
§ 6, authorize the set-off of a ‘‘demand founded on a bond, or 
other contract having a penalty,” with a proviso, that ‘‘ no more 
shall be set off than the sum equitably due.”? And by § 19 of 
the same chapter, it is provided that when a defendant files a 
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demand in offset, it ‘* shall be tried in like manner as if, it had 
been set forth in an action brought by him ; and the plaintiff 
shall be entitled to every ground of defence against it, of which 
he might have availed himself in an action brought against him 
on the same demand.’’ Under this section, whenever a question 
comes before the court or jury, it may be determined to what 
extent the damages due, and what kinds of damages, may be 
set off. 
_ In the case at bar, the bond is several, as well as joint ; so 
that the demands are mutual between the plaintiff and defend- 
ants: ‘The offset proposed is only of money received by the 
plaintiff on the tax bills committed to him; so that the sum 
demanded by the defendants is ‘‘ one that may be ascertained 
by calculation,’ and comes within the terms of the.Rev. Sts. 
c. 96, § 3, although it is not ‘¢ liquidated.” 

Dewey, J. The only question raised in the present case is 
as to the right of set-off insisted upon by the defendants. ‘Two 
objections are taken to the allowance of the set-off: 1. That 
the demands are not mutual: 2. That the defendants’ demand 
has not been liquidated. 

Before the enactment of the provisions of the Rev. Sts. c. 96, 
the right of set-off was more restricted ; but it being found to be 
a very equitable and reasonable mode of adjusting the mutual 
demands of parties upon each other, it has been extended to 
cases not apparently embraced in the former statutes. 

We perceive no sufficient reason for rejecting this set-off for 
want of mutuality in the respective demands. Considering it 
as arising wholly by force and effect of the bond, the case would 
stand thus: ‘The defendants hold a bond executed by the plain- 
tiff and third persons as his sureties. The bond is a joint and 
several one ; and being the several bond of the plaintiff, it might 
be enforced against him alone: And neither the plaintiff, who is 
principal in the bond, nor his sureties, can have any interest aris- 
ing from their being parties to the bond, that should prevent the 
allowance of a set-off. The plaintiff cannot, because there can 
be no claims that require to be adjusted between him and his 
sureties as to this matter ; and the sureties can have no interest 
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adverse to the diminishing of the extent of their liability on the 
bond — which will be the effect of granting the motion of the 
defendants and allowing the set-off. 

Nor can the other objection avail the plaintiff, that the de- 
inand sought to be set off is unliquidated. The set-off asked by 
the defendants is in terms restricted to the claim for money 
actually received by the plaintiff, as a collector of taxes. No 
claim is made for any allowance, by way of set-off, on account 
of any breach of the condition of the; bond by reason of the 
plaintiff’s neglect of duty in not enforcing the collection of taxes. 
Thus restricted, the demand of the defendants is one that may 
easily be ascertained ; as easily, at least, as any account filed in 
offset for money received by the adverse party. 

That a demand may be the subject of set-off, though it is 
founded on a bond or other contract with a penalty, seems to be 
expressly provided in Rev. Sts. c. 96, § 6. And as the de- 
mands, on which the plaintiff’s action is founded, are themselves 
the subject of set-off, according to the requisition of § 7 of the 

same chapter, the defendants’ motion for a set-off must prevail. 


INHABITANTS OF NORTHFIELD vs. INHABITANTS OF 
TAUNTON. 


‘ 

Under the Rev. Sts. c. 46, § 19, a notification, signed by ‘‘ J. D. chairman of the board 
of overseers of the poor” of a town, and sent to the overseers of the poor of an- 
other town, requesting them to remove a pauper, is sufficient, if otherwise in due 
form. ; 

Although a notification, given by overseers of the poor, stating that A. and his wife 
and four children have become chargeable, &c. is defective, if A. have more than 
four children in his family, yet if such notification be answered, without objectien 
to its generality, that objection is thereby waived. 

An erroneous statement, made by the overseers of the poor of the town of A. in a 
notification sent by them to the town of B., respecting the means by which a pauper 
therein mentioned acquired a settlement in B., does not estop the town of A., ina 
suit against the town of B. to recover for the support of such pauper, to show that 
he acquired a settlement in B. by different means from those which were stated in 
the notification, unless that statement was made with a design to mislead. 


AssumpPsiT to recover expenses incurred in the support of 
paupers whose settlement was alleged to be in Taunton. ‘The | 
VOL. IV. 37 
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parties agreed that such judgment should be rendered, as law 


and justice require, on the following statement agreed upon by 


them : 

The plaintiffs, at the trial of this case, offered in evidence a — 
notice, dated March 5th 1838, signed by ‘*‘ John M. Dickin- 
son, chairman of the board of overseers of the poor of North- 
field,”’ and sent to the overseers of the poor of ‘Taunton, in 
these terms : ‘‘ Charles Reed, and his wife and four children, 
whose lawful settlement is in Taunton, and now are in this town 
sick and in need of assistance. We have furnished them relief, — 
to the amount of $80, which you are requested to pay, and — 
cause the removal of said paupers, as they are now the proper — 
charge of your town. Charles Reed is son of Isaac Reed. He 
never gained a settlement of his own, in any town in this Com- 
monwealth. Of course he must follow the settlement of his — 
father.”’ 

To this notice the overseers of the poor of Taunton replied, — 
on the 16th of March 1838, stating that upon due inquiry they 
were satisfied that their town was not the place of the lawful — 
settlement of said Charles Reed, and his wife and four children, 
and that they therefore should not cause their removal, nor con- _ 


tribute any thing towards their support, nor pay any expense 


which had already accrued for their support. Ina posteript to 
this reply, it was stated that Isaac Reed’s father lived either in 
Bridgwater or Middleborough, and died when his son Isaac was 
a small child, and that though Isaac probably lived in ‘Taunton, 
at different times, yet that he never gained a settlement in that — 
town. | Bt 
It was in evidence that said Charles Reed had eight children — 
living in Northfield, at the time when said notice was given to 
the defendants, six of whom were minors, and four of them on — 
expense as paupers. It was agreed that the mother of said — 
Charles Reed had a settlement in Taunton, and that he had ac- 
quired no settlement of his own within the Commonwealth. 

The defendants offered the deposition of Isaac Reed, father 
of said Charles, tending to prove that said Isaac, and said 
Charles, through him, had a settlement in Middleborough. The 
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plaintiffs also offered the deposition of said Isaac, in which he 
deposed that he married Hannah Smith, and after an absence at 
sea, returned and found that she had eloped ; that he then mar- 
ried Bethia Smith, and was indicted therefor and was convicted 
of bigamy ; and that said Charles was the son of said Isaac 
and Bethia. 

_ It was admitted that the plaintiffs could show, if allowed, that 
until the time of the commencement of the present action, said 
Charles Reed was reputed to be the legitimate son of said 
Isaac ; but the defendants objected to the admission of such 
evidence, and also to the evidence of the illegitimacy of said 
Charles. 

If the plaintiffs are entitled to recover for the support of said 
Charles Reed, and his wife and four children, judgment is to be 
entered for $ 230-50 ; if for the support of said Charles and his 
wife only, then judgment is to be entered for $ 126°50: Other- 
wise, judgment to be entered for the defendants. 

This case was argued at the last September term. 

Wells §& Davis, for the plaintiffs. 

I. C. Bates & Huntington, for the defendants. 

Dewey, J. Various objections are taken to the sufficiency 
of the evidence offered to maintain this action. 1. It is con 
tended that the notice was informally signed on the part of the 
overseers of the poor of Northfield ; it not being subscribed with 
the names of a major part of them, nor directly purporting to 
be signed by their order, as was the case in Westminster v 
Bernardston, 8 Mass. 104. But we think this objection un- 
availing ; as we hold, that a signature by ‘“‘ A. B. chairman of 
_ the board of overseers,’’ does, on its face, purport to be an act 
emanating from the board, and to be done under their authority. 
As such act, it was received and acted upon by the defendants 
in returning their answer thereto. 

2. It is insisted that a notice that Charles Reed and his wife 
and four children were in need of assistance, and had received 
support, &c., is a defective notice as to the children ; it being 
admitted by the plaintiffs that the said Charles Reed had, at the 
date of the notice, eight children, six of whom were under the 
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age of twenty-one years, and living in Northfield. The case of 
Walpole v. Hopkinton, 4 Pick. 358, is a direct authority to this 
point, and would be conclusive, if the case rested solely upon — 
the notice given by the plaintiffs. But a notice defective in itself, 
and which, if unanswered, would be wholly insufficient, may 
become effectual by an acceptance of it by the other party, and 
a waiver of the want of sufficient particularity, by returning an 
answer, placing their objections to the removal of the paupers, 
and to the payment of the expenses incurred in their support, — 
upon the broad ground of the want of a legal settlement of the 
paupers in the town sought to be charged. Such was held to 
be the rule of law in the case of Embden v. Augusta, 12 Mass. 
307, where a notice that the family of J. S. had become poor 
and were in need of relief &c., was held sufficient ; the over- 
seers of the poor of the town of Augusta having replied, denying 
the settlement of the paupers to be in that town. And also in the — 
case of Shutesbury v. Oxford, 16 Mass. 102, where a notice, 
defective for its generality, and which would have been insufii- 
cient, if unanswered, was held good, being replied to generally, 
and without any exception to it for want of greater particularity. 
See also Orange v. Sudbury, 10 Pick. 22. York v. Penobscot, 
2 Greenl. 1. ae 

3. The remaining objection was apparently more relied upon, _ 
and is certainly one of more difficulty. The defendants insist 
that they are not chargeable upon this notice, as by its terms it 
has restricted the plaintiffs to establish the legal settlement of the 


paupers in one particular mode, which mode was not sustained 


by the proof offered in the case. ‘The notice from the plaintiffs 
to the defendants, requesting the removal of Charles Reed and — 
his wife and family, and the payment of the expenses already 
incurred in their behalf, after stating the legal settlement of Reed 
and his family to be in Taunton, proceeds to state the manner in 
which said Reed acquired his settlement in Taunton ; reciting that 


he is the son of Isaac Reed, and never having gained any settle- 


ment in his own right, he would follow the settlement of his 
father. The defendants now offer to prove that the settlement 
of said Isaac Reed was in Middleborough and not in ‘Taunton ; 
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and they insist that ‘inasmuch as by the notice given them by 
the plaintiffs, they claim to charge the defendants by a settlement 
of the paupers through Isaac Reed, if it appears that he had 
no legal settlement in 'T'aunton, then Charles Reed could not de- 
rive any settlement in Taunton through him. It is conceded by 
the plaintiffs, that upon a further investigation of the facts, since ~ 
the date of their notice, it has been ascertained that Charles 
Reed was an illegitimate child, and that he must therefore follow 
the settlement of his mother. And they now produce evidence 
to show that the mother of Charles Reed had her settlement 
in Taunton, and seek thus to charge the defendants with the 
support of the paupers. ‘To this evidence the defendants ob- 
ject, and contend that the plaintiffs are estopped to set up a 
derivative settlement through the mother, under the notice they 
have given that the pauper, Charles Reed, had his settlement 
in Taunton, through Isaac Reed, his putative father ; and they 
insist that they were bound to inquire only as to the settlement 
of Isaac Reed, and if they found that he had no such settlement 
‘ in Taunton, that fact would, under the present notice, constitute 
a good and sufficient defence, and that the plaintiffs should not 
be allowed to show a settlement derived from any other source. 
However plausible this view at first may seem to be, we are 
Satisfied, upon consideration of the point, that the defendants 
cannot sustain a defence to this action, upon that ground. The 
statute does not require that a notice from the overseers of the 
poor should contain any specification of the evidence upon 
which the party, giving such notice, will rely to prove the legal 
settlement of the paupers to be in the town to which the notice 
is given. ‘The Rev. Sts. c. 46, § 19, authorize the overseers 
of the poor to ‘‘send a written notification, stating the facts 
relating to any person actually become chargeable to their town, 
to one or more of the overseers of the place, where his settle 
ment is supposed to be,” &c. ‘The construction of the statute 
seems to have been judicially settled in the case of Quincy v. 
Braintree, 5 Mass. 86, where the question arose upon St. 1793, 
e. 59, § 12, which contained a provision similar to that of the 
‘Tevisea statutes just referred to; and it was held that it was 
aT is 
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unnecessary to state the facts which would show a legal settle- — 
ment in the town to which the notice was sent, or the manner — 
in which such settlement was derived ; it being a sufficient com- 
pliance with the requisitions of the statute to state that the 
persons supported had needed assistance and relief, that the 
same had been furnished by the town giving the notice, and that 
the legal settlement of such persons was in the town receiving 
the notice, and requesting the removal of the paupers, and the 
payment of the expenditures made on their account. No infor- 
mation or statement beyond this is required by statute, and if 
further statements are made which prove to be erroneous, they 
will not operate to the prejudice of the party making them, 
unless designed or intended to mislead. If so, of course the © 
notice would be fraudulent and deceptive, and would not avail 
the party giving it. But there is no suggestion of any such 
fraudulent purpose in the present case. The general notice 
required by the statute was duly given, and the residue of the 
notice was an unofficial representation from the overseers of the 
poor of Northfield, of certain facts connected with the subject 
of their communication, and if made according to their belief — 
of the facts, and not for the purpose of misleading the other 
party, although erroneous, this will not vitiate the notice. 
Judgment is therefore to be rendered for the plaintiffs for — 
$ 230.50, the whole amount claimed as damages. 


IsraeL Crarts & another vs. Exras Hissparp & another. 


A. and B., being tenants in common of a tract of land of 47 acres and 28 rods, A. 
conveyed to B. a part thereof, bounding it, in the deed, “north on land this day 
deeded to A. by B.;” and on the same day, B. conveyed the other part of the same 
tract to A., bounding it, in the deed, “‘south on land this day deeded to B. by A.; to 
contain 24 acres, more or less.” Held, that the deeds were not void for uncer- 
tainty ; that the deed from B. to A. was not to be construed to convey any precise 
quantity of land; but that there was a latent ambiguity as to the boundary between 
A.and B., which might be removed by extrinsic evidence. Held also, that evidence 
that A. and B., two years before said deeds were executed, had agreed to divide 
said tract, and caused a survey to be made of it, and had made a wall from the east 
to the west side of it, on the line of division indicated by the survey, and had ever 
afterwards severally occupied on each side of the wall, was sufficient to prove that — 
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the wall was the boundary intended by said deeds. Held further, that parol evi- 
dence was not admissible to show, by way of controlling the foregoing evidence, 
that A. and B. agreed, when the survey was made, to divide the tract into equal 
parts, and that in consequence of a mistake in the survey, the wall was not made 
on the true line of equal division. 

THis was an action for a breach of a covenant of warranty 
in a deed conveying land in Whately. 

The following report of the case was made by Dewey, J. 
before whom it was tried: The plaintiffs offered, in the first 
place, a common deed of warranty made to them by the defend- 
ants, dated May 4th 1830, conveying ‘‘a certain tract of land 
lying in Whately, on Eastern Mountain, so called, bounded as 
follows ; namely, beginning at the northeast corner of Seth 
Crafts’s land, on a town way, running west on Seth Crafts one 
hundred and eleven rods ; thence south on Joel Munson; thence 
east on Calvin Wells eighty-eight rods and three links, to a 
town way; thence north on said way to the first-mentioned 
boundary, being twenty-eight rods and five links wide, contain- 
ing seventeen acres and thirty-nine rods.”’ The plaintiffs also 
offered two deeds ; one from Elijah Dickinson and others to 
John and Seth Crafts, dated December 17th 1790; and one 
from William Allis to the same, dated April 18th 1795; and it 
was agreed that the land conveyed by these deeds was the tract 
in controversy, and that the defendants are the heirs at law of 
said John Crafts. It was also agreed, that the plaintiffs entered 
into peaceable possession, under their said deed from the de- 
fendants, of May 4th 1830, and continued in such possession 
until the year 1834, when the said Seth Crafts dispossessed 
them of so much of the land thus entered upon, and claimed by 
them as conveyed by said deed, as lies between a certain stone 
wall and the northern line of the land thus claimed by the plain- 
tifis under said deed, being a strip 35 links in width and 30 rods 
and 10 links in length ; and that said Seth and his grantees have 
ever since continued in possession of said strip. 

The plaintiffs here rested their case. 

The defendants then introduced a quitclaim deed from Seth 
Crafts to John Russell and others, heirs of said John Crafts 
deceased, dated April 14th 1827, in which said Seth released 
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to said heirs ‘‘a certain tract of land lying in Whately on 
Eastern. Mountain, so called, bounded east on a town. way ; 
north on land this day deeded to said Seth by the heirs of John 
Crafts ; west on Joel Munson’s land; south on land this day 
set off to Lydia Crafts, and Eleanor Russell, wife of John 
Russell jr.” Also a warranty deed of the same date, from the 
heirs of said John Crafts to said Seth Crafts, conveying ‘‘a 
certain tract of land lying in Whately, on Eastern Mountain, 
so called, bounded east on a town way ; south on land this day — 
_ deeded to John Crafts’s heirs by Seth Crafts; west on Joel 
Munson’s land ; north on Urotas and Simon Dickinson’s land ; 
to contain twenty-four acres more or less.” 

These deeds were offered by the defendants to prove a divis- 
ion of the land which was conveyed to said John and Seth 
Crafts by the aforementioned deeds of Dickinson and Allis. 
The plaintiffs objected, that the deeds, thus offered by the 
defendants, were void for uncertainty, imasmuch as the de- 
_ scriptions therein contained were not sufficient to designate the 
land. 

The defendants then offered parol evidence to designate the 
land referred to in-said deeds. ‘The plaintiffs objected to the 
admission of this evidence: Ist. Because the alleged ambiguity 
was patent, and could not legally be explained by parol evi- 
dence : 2d. Because, if said deeds were not void for uncertain- 
ty, their legal effect would be to give to Seth Crafts one half 
of the premises to be divided, or else the exact quantity of 
twenty-four acres, being the quantity named in the deed from 
the heirs of John Crafts to said Seth Crafts. 

For the purpose of the trial, the evidence offered by the 
defendants to explain the deeds and designate the land, was 
admitted. It appeared by this evidence, that up to the year 
1825, Seth and John Crafts occupied, in common, the whole 
of the tract conveyed by the abovementioned deeds of Dick- 
inson and Allis; that in 1825, they proposed to divide the 
premises between them, and for that purpose procured a survey 
to be made, and erected a fence near the centre of the lot, 
running across it ; which fence stood, and the principal part of 
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it still stands, on the north line of the land conveyed by the 
defendants to the plaintiffs. No deeds were exchanged at the 
time, nor was there any exclusive occupation on either side of 
the fence, until after the death of John Crafts, who died in 
1826. After his death, the judge of probate issued a commis- 
sion to David Stockbridge, Oliver Morton and John White, 
requiring them to assign dower to the widow of said John, and 
to sever and divide the estate, or any part thereof, from that of 
any other person with which the same might lie in common, and 
to divide the remainder of said John’s real estate among _ his 
heirs. On the 13th of April 1827, said commissioners, in the 
discharge of their duties under said commission, met said Seth 
Crafts and the heirs of said John Crafts ; and it was proposed 
to set out to the parties, in severalty, as their respective shares, 
to said Seth, the land north of the fence aforesaid, and to the 
heirs of said John, the land lying south of said fence. The 
parties verbally assented to this proposition, and Dexter Crafts, 
the son and agent of said Seth, paid one dollar, on the part of 
said Seth, for the right of taking the part north of the fence. 

Said David Stockbridge testified that the commissioners did 
divide the land between said Seth and the heirs of said John, 
taking the fence as the division line, but that no return of said 
division was made, nor was there any such division in writing 
under the hands of the commissioners. 

In the further proceedings for dividing the land of John Crafts 
among his heirs, said commissioners treated and considered the 
said fence as indicating the dividing line between the land of 
said Seth and the land of the heirs of said John ; though the 
fence is not mentioned in the return of their proceedings. 

The said Seth, and the heirs of said John, and those claim- 
ing under them, went into immediate occupation, and continued 
to occupy according to said fence ; said Seth occupying north, 
and said heirs, and those claiming under them, south of said 
fence, until 1834, when said Seth entered and dispossessed the 
plaintiffs, as above mentioned. 

Dexter Crafts, a son of. said Seth, testified that John White, 
one of the said commissioners, called on him and told him that’ 
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he (White) understood there was an agreement to divide the 
land, and that the commissioners would sanction it, and that 
they wished to have deeds passed, and that Calvin Wells, hus- 
band of one of the heirs of said Seth, was present at this con- 
versation. 

The plaintiffs then offered evidence, (the defendants object- 
ing) from which it appeared that in the original survey, and in 
establishing the fence, it was the intention of the parties to 
divide the land into two equal parts. ‘They also showed, by a’ 
survey made in August 1840, that the quantity of land was 47 
acres and 28 rods, and was not equally divided by said fence, 
the north part falling short in quantity 117 rods of land. This 
error was discovered in 1834, by said Dexter Crafts ; and there 
was no evidence that it was discovered before that time. : 

The plaintiffs also showed, that if said Seth Crafts had title 
to twenty-four acres, his land would extend over the land in 
controversy, as far south as the said stone wall. 

By consent of the parties, the case was taken from the jury, 
under an agreement that if, upon such of the foregoing facts as 
were shown by competent evidence, and all proper inferences to 
be drawn from them by the court, the plaintiffs are entitled to 
recover, the defendants should be defaulted ; otherwise, that the 
plaintiffs should become nonsuit. 

Davis & Alvord, for the plaintiffs. 'The defendants’ deed to 
the plaintiffs contains, in substance, a warranty that the land 
conveyed was 28 rods and 3 links in width, and 17 acres and 
39 rods in quantity : In other words, it is to be collected from 
the terms of the deed and the facts in the case, that the grantors 
intended to convey all the land within the boundaries then visi- 
ble and understood. The rule, that boundaries mentioned in a. 
deed control courses, distances and quantities, is not applicable 
to this case. When the true position of a line between adjoin- 
ing proprietors is unknown, and that line is referred to as a 
boundary in a deed which also gives courses, distances and 
measurement, then that line is not such a ‘‘ fixed, known and 
unquestionable monument”? as, in the language of the court, in 
Pernam v. Wead, 6 Mass. 133, will govern courses, distances 
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and computed contents. And where the line of actual owner- 
ship between adjoining proprietors differs from the line of occu- 
pation and supposed ownership, and the line between said pro- 
prietors is referred to as a boundary, in a deed which gives also 
distances and contents corresponding with the line of occupation 
and supposed ownership only, then said language shall be con- 
strued to refer to the line of occupation, for the purpose of 
giving effect to all the parts of the deed, and carrying out the 
obvious intent of the parties. See opinion of Bissell, J. 8 Con- 
nect. 26—34. Wooster v. Butler, 13 Connect. 316. Tyler 
v. Hammond, 11 Pick. 211. Davis v. Rainsford, 17 Mass. 
210. 

The plaintiffs have been dispossessed of a part of the land 
warranted to them by the defendants, by Seth Crafts, who had 
a paramount title and a right of entry. The defendants, howev- 
er, will contend that said Crafts parted with his title, by his deed 
of April 14th 1827, bounding his grantees north on land that 
day deeded to him by the heirs of John Crafts. But said Seth 
was bounded south, by a deed of the same date, on land that 
day deeded by him to the heirs of John Crafts. No monuments 
or distances are given to designate this line between the two 
granting parties. As each of these deeds refers to the other, 
they are to be construed together, as if they made but one in- 
strument. ‘There is an ambiguity in these deeds, which is pa- 
tent, and cannot be removed by evidence of extrinsic facts, 
because the parties have not referred to such facts. Stackpole v. 
Arnold, 11 Mass. 30. Peisch v. Dickson, 1 Mason, 11. Al- 
len v. Kingsbury, 16 Pick. 239. Waterman v. Johnson, 13 
Pick. 261. [Extrinsic evidence, tending to prove, not what the 
party has expressed, but what he intended to express, is inad- 
missible. 3 Phil. Ev. (4th Amer. ed.) 1387. This rule is illus- 
trated by cases that seem not to be distinguishable from the one 
at bar. See Beaumont v. Field, 2 Chit. R. 275. Webster v. 
Atkinson, 4 N. Hamp. 23. Huntt v. Gist, 2 Har. & J. 498. 
Rich v. Elliot, 10 Verm. 211. 

The ambiguity being patent, and no extrinsic evidence being 
admissible to explain it, the deeds in question are therefore void 
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for uncertainty ; 2 Har. & J. ubi sup.; unless they can be 
construed as importing an equal division of the land, or the deed 
to Seth Crafts can be construed to give him 24 acres, and the 
rest to John Crafts’s heirs. The plaintiffs contend that the 
deeds may be construed to make an equal division. The par- 
ties were tenants in common, holding in moieties, and their 
manifest intention was to divide the land, and that Seth Crafts 
should take the northern part. And as no dividing line was in- 
telligibly indicated in the deeds, the legal intendment is, that 
the division was into equal parts. This intendment is strength- 
ened by the words ‘‘ twenty-four acres, more or less,’ in one of 
the deeds — the whole tract being 47 acres and 28 rods ; so 
that 24 acres were not exactly half the contents of the tract di- 
vided. See Treadwell v. Bulkley, 4 Day, 395. Beecher v. 
Parmele, 9 Verm. 352. Rich v. Elliot, 10 Verm. 211. 

But if the court reject the intendment that the division should 
be equal, then the deeds should be construed to give Seth Crafts 
24 acres, and the rest to the heirs of John Crafts. The deed 
given to Seth is more guarded, in its form and phraseology, than 
the deed given by him. ‘The deed to him contains a warranty, 
and describes the land as 24 acres, more or less. ‘The deed 
given by him is a quitclaim, and mentions no quantity. As both 
deeds were made at the same time, this difference could not have 


been accidental ; but there must have been an intent to secure 
to Seth a specific quantity, without reference to the lines of 
occupation. The fact that the fence, which was on the line of 
occupation, is not referred to as a boundary, in either deed, 
shows that it was not intended to be such, and that the parties 
intended to fix the boundary by measure and quantity. The 
words ‘‘to contain 24 acres,” &c. still more distinctly involve 
the presumption that the boundary contemplated was not then 
visible or ascertained. As the deed to Seth calls for no monu- 
ment to control the general call for 24 acres, the words ‘‘ more 
or less’’ must be rejected. Cutts v. King, 5 Greenl. 482. 
Purinton v. Sedgley, 4 Greenl. 286. 

If, however, the court should not adopt these views, but 
shal] hold that extrinsic evidence is admissible to explain the 
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ambiguity in the terms of the deeds, then the plaintiffs contend 
that the parol evidence, which was introduced at the trial, clearly 
shows the original intent of the parties that the land should be 
equally divided. ‘The surveyor made a mistake, and the fence 
was erected in the wrong place in consequence of that mistake. 
But this mistake was not known to either party at the time when 
the deeds of division were made, and it was, at that time, the 
intention of both parties to divide the land equally. Both parties 
then supposed that the fence was on the true line of equal divis- 

ion. If, therefore, it be admitted by the plaintiffs that the parol 
- evidence shows that, in the deeds, the fence was intended to be 
indicated as a boundary, yet that intent being the effect of a 
mistake of fact, and not being expressed in the language of the 
deeds, should be controlled by parol evidence, equally explicit, 
of the leading and original intent to make an equal division. 
See Flagg v. Thurston, 13 Pick. 150, 151. 

All the points, on which the plaintiffs particularly rely, in the 
fixing of the boundary in question, seem to have been decided in 
their favor, in Long v. Merrill, 24 Pick. 157. 

I. C. Bates, Dickinson & Huntington, for the defendants. 
The defendants have not broken their covenant of warranty, 
because they did not, in the description of the land in their deed, 
profess to convey more than was contained within certain abut- 
tals, and are bound by the estimated quantity. The abuttals on 
every side being given, they must prevail over courses, distances 
and computed contents. Howe v. Bass, 2 Mass. 380. Powell 
v. Clark, 5 Mass. 355. Pernam v. Wead, 6 Mass. 131. 
Flagg v. Thurston, 13 Pick. 145. Jackson v. Barringer, 15 
Johns. 471. Jackson v. Wilkinson, 17 Johns. 146. Doe v. 
Thompson, 5 Cow. 371. Mann v. Pearson, 2 Johns. 37. 
_ The plaintiffs, in order to escape from the operation of this rule 
of law, advance the position, that when an unknown boundary 
is referred to in a deed, such boundary will not control courses, 
distances, &c. If by this position it is meant or supposed that the 
line cannot be made certain, then it is nothing more than the 
truism, that a line purely imaginary is not fixed and known. But 
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the northern boundary, in the case at bar, is not an imaginary 
line, because that is certain, which can be made certain. And 
the other position of the defendants — viz. that when the line of 
occupation and supposed ownership differs from the line of actual 
ownership, and the line is referred to as a boundary in a deed 
that also gives distances, &c. corresponding with the line of 
occupation and supposed ownership, then the language shall be 
construed to refer to the line of occupation — will be found to 
conflict with the principles established in the cases above cited. 
This position admits the line of actual ownership to be known, 
and that the deed refers to it, and yet suffers it to be controlled 
by distances and contents ; or, what is worse, allows the admis- 
sion of parol evidence to show a different occupation, and then, 
on the strength of the parol evidence, disowns the control of an 
acknowledged abuttal. The decision in the case cited from 
8 Connect. to support the above positions of the plaintiffs, seems 
to be directly against them. And the dissenting opinion of Bis- 
sell, J. does not impugn the principles on which the present 
defendants rely. He only denied their applicability to the case — 
before him. 

The fallacy of the subsequent reasoning of the plaintiffs’ coun- 
sel consists in supposing that Seth Crafts’s southeast corner and 
southern boundary are ideal points or lines. It must have been 
on this supposition that they cited 13 Connect. 316. In Tyler 
v. Hammond, 11 Pick. 211, cited for the plaintiffs, the ques- 
tion was as to the effect of a general sweeping clause upon a 
particular and minute previous description, and whether a fee in 
a road could pass as appurtenant to land. And in Davis v. 
Rainsford, 17 Mass. 210, the court relied much on the fact 
that it was impossible that a mistake of 2 feet 3 inches should 
be made in measuring a line of one foot 2 inches, which the 
deed called for. There was also, in that case, a plan‘ on the 
back of the deed, corresponding with the description in the deed. 
In both these last mentioned cases, the land conveyed was ina 
populous city. So also in the case in 8 Connect. ; and that 
fact affected the judgment of Bissell, J. in that case. 

The deeds of April 14th 1827 are not void for uncertainty. 
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No deed is void for that cause, if it can be made good by any 
construction. Where an uncertain grant may be reduced to a 
certainty by the grantee, it is good. Bac. Ab. Grants, H. 
2 BI. Com. 379. Webber v. Webber, 6 Greenl. 127. In 
Blake vy. Doherty, 5 Wheat. 363, Marshall, C. J. said a grant 
was not void for uncertainty, if the court could imagine testi- 
mony which would show any particular monument to be that 
which is called for in the grant. 

Nor do the deeds in question present a case of patent ambi- 
guity which cannot be explained by evidence aliunde. Each 
of these deeds is, on its face, like every other deed which calls 
for abuttals. It calls for extrinsic evidence, as much as if it had 
referred, for a description, to another deed on record in the reg- 
istry office. It is the constant practice to resort to the registry 
for proof in such acase. The difficulty, which raises the present 
question, arises from a reference in each of the deeds to the 
other ; so that neither explains the other. But if extrinsic evi- 
dence may be resorted to, when a deed calls for it, it is imma- 
terial whether that evidence consists of things written or things 
done. No rule of law requires that evidence aliunde, in such 
case, should be in writing. ‘The defendants do not contradict or 
vary the deed under which they claim, by parol evidence, but 
merely apply the instrument to the subject matter. And the 
authorities warrant the introduction of such evidence for such 
purpose. 3 Stark. Ev. 1021. 6 Mass. 440. Makepeace v. 
Bancroft, 12 Mass. 472. Waterman v. Johnson, 13 Pick. 
267. Drydenv. Jepherson, 18 Pick. 390. Stone v. Clark, 
1 Met. 380. Owen v. Bartholomew, 9 Pick. 526. Allen v. 
Bates, 6 Pick. 460. Sparhawk v. Bullard, 1 Met. 102. Frost 
v. Spaulding, 19 Pick. 446. Clark v. Munyan, 22 Pick. 
410. Jackson v. Ogden, 7 Johns. 241. 

Suppose that in the deeds, instead of bounding ‘‘on land 
this day deeded,” &c. the description had been thus, *‘ on land 
of Seth Crafts,” or ‘*on land of which the possession has this 
day been surrendered to Seth Crafts”: Would not evidence 
aliunde be admissible to show of what land the possession had 
been surrendered ? It is insisted by the plaintiffs, that the deeds 
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are to be construed as one, and therefore the ambiguity is patent. 
But the parties in fact made two separate deeds, in neither of 
which is there a patent ambiguity, though there is a latent one in 
both ; and the court will not convert a latent into a patent am- 
biguity, by construing the two deeds as one, and thus vary the 
rights and defeat the intentions of the parties. 

The deeds did not operate to make an equal division of the 
tract of land. No such intention is indicated on the face of 
them. On the contrary, they rebut the presumption of an equal 
division, as one of them conveys ‘‘ 24 acres, more or less,” 
when an equal division would give to each 234 acres and 14 


rods. Besides; a rule of construction, that would make this — 


division into equal parts, would work injustice where one part 
of a tract is more valuable than another by reason of quality of 
sojl, &c. or access to roads. 

Parol evidence is not admissible to prove a mistake in the 
survey of 1825, nearly two years before the division by deed. 
Such evidence has no bearing on the evidence aliunde produced 
by the defendants. ‘The fence, and not equal measure, was 
referred to when the deeds were made, and nothing was said 


about equality. Such evidence is, therefore, irrelevant. In 


Howe v. Bass, 2 Mass. 382, Parker, J. says a purchaser of 
land naturally estimates its quantity and value by the fences that 
enclose it, or other fixed monuments. The effect of admitting 
such evidence would be to authorize a parol division of lands, 
against the statute of frauds, and the decision in Porter y. Per- 
kins, 5 Mass. 235. There were no acts of the parties, no dec- 
larations, and no occupancy between 1825 and 1827, which tend 
to show an equal division ; but every thing said and done was 
inconsistent with the notion of such a division. And in ques- 
tions of title, agreements which are not followed up by acts, 
are not binding. 7 Johns. 244, 245. See also Whistler’s case, 
10 Co. 63. Again; if any agreement for an equal division was 
made in 1825, by Seth and John Crafts, the knowledge of it is 
not brought home to John’s heirs, who made the division with 
Seth in 1827. The parties to that division and to the supposed 
agreement to divide were not the same. 
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The deed to Seth Crafts from the heirs of John Crafts does 
not convey 24 acres. Its language is ‘‘ 24 acres, more or less.” 
Seth, or those claiming under him, admitted, when the wall was 
built in 1834, that this deed did not cover 24 acres; for the 
wall was built on the principle of equal division, and not so far 
south as to include 24 acres. ‘There has been no eviction of 
the plaintiffs on the principle that 24 acres were conveyed to 
Seth ; and this is a sufficient answer to this action for breach of 
the covenant of warranty. ‘The words ‘‘ more or less” import 
that the precise quantity is not warranted. 1 Chit. Gen. Pract. 
180. 2 Johns. 37, 41. Clark v. Munyan, 22 Pick. 410. 
Blaney v. Rice, 20 Pick. 62. Finally ; parol evidence, if ad- 
missible, rebuts the claim to 24 acres. 

The case of Long v. Merrill, 24 Pick. 157, does not con- 
flict with the position taken by the defendants in the present case. 

Wells, in reply. ‘The position taken and the authorities cited 
by the defendants’ counsel have not much affected the grounds 
upon which the plaintiffs rest their case. 

It has been said that as the deeds in question were made sep- 
arate, they cannot be construed together, though made at the 
same time. ‘The rule laid down in a note to 1 Chit. Con. (5th 
Amer. ed.) 90, and sustained by the cases there cited, is this : 
‘¢ Several instruments in writing, made at the same time, be- 
tween the same parties, and relating to the same subjects, consti- 
tute but one agreement.” 

The cases cited for the defendants, in which it is said by 
courts that where the language of a deed is doubtful, the acts 
and contemporaneous construction of the parties are entitled to 
great weight, are, in every instance, cases of latent ambiguity ; 
and the language, though general, must be regarded as intended 
to apply only to the class of cases then under consideration. It 
has not been contended expressly, by the defendants’ counsel, 
that extrinsic evidence can be heard to explain a patent ambi- 
guity, or that the rule which excludes such evidence has been 
exploded by the decisions which they have cited ; yet their ap- 
plication of those decisions leads to that result. Nor have they 


succeeded in their attempt to show that the ambiguity in the 
38 * 
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deeds is a latent one. If the deeds had referred for a northern 


boundary to “land of S. Crafts, &c., or of which the occupa- — 


tion has been this day surrendered to S. Crafts,”” &c., doubtless 
the ambiguity would:have been latent and might have been re- 
moved by parol evidence. ‘Those words would have been con- 
strued as referring to land owned or occupied by the grantor in 


a northern direction, and they would have called for explanatory — 


evidence aliunde. But in the case at bar, each deed calls for 
the description in the other, and is limited to that, and repudiates 
any other description. If the deeds contain within themselves 


a sufficient description, the court, in travelling out of the deeds — 
for evidence of intent, makes a contract for the parties, which — 


they did not see fit to make for themselves, by the writing in — 


which they sought to embody it. 
The plaintiffs’ case stands on the broad distinction between 
Janguage which calls for evidence of location, and language which 


repudiates such evidence ; between language which at once, on — 


inspection of the deeds, suggests a doubt as to their meaning, — 
and language which, until it comes to be applied to the actual — 


state of facts, is unambiguous. 

As to the division alleged to have been made between Seth 
Crafts and the heirs of John Crafts, and referred to in the sub- 
sequent deeds, and on which the defendants place great reliance 
— it is sufficient to say that not one of those deeds mentions the 
fence as a boundary, or throws any light upon what was agreed 


on as a boundary line. What was the boundary is still to be — 
ascertained from the highest evidence, namely, a sound con- — 


struction of the deeds which were interchanged on the 14th of 
April 1827. 
Dewey, J. To entitle the plaintiffs to maintain their action 


for a breach of the covenant of warranty contained in the deed — 


of the defendants, they must show affirmatively a superior out- 


standing title in a third person, who has entered upon the land, — 


or some portion of it, under such title, and ousted the plaintiffs. 
4 Mass. 410, 442. This position they have endeavored to 
maintain by the evidence which they have introduced of title in 


Seth Crafts in a part of the premises conveyed, and an entry by 
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him in 1834. ‘The defendants deny any such title to the prem- 
ises in Seth Crafts, as is alleged, and it is upon this question that 
I shall proceed to state the opinion of the court. 

It is agreed that the said Seth Crafts and John Crafts were, 
in the year 1825, tenants in common of a parcel of land con- 
taining about 47 acres, and embracing, as a part thereof, the 
parcel now in controversy. On the 14th of April 1827, said 
John Crafts having deceased, certain conveyances were made 
between his heirs and Seth Crafts, by which the northerly part 
of the land formerly owned in common was conveyed to said 
Seth, and the southerly part to the heirs of said John; and the 
precise point of controversy is as to the construction of the deed 
from Seth Crafts to said heirs, and whether it conveyed the land 
now in question. The language of this deed is thus: ‘‘ A cer- 
tain tract of land, lying in Whately, on Eastern Mountain, so 
called, and is bounded as follows ; east on a town way, north 
on land this day deeded to Seth Crafts by the heirs of John 
Crafts, west on Joel Munson’s land, south on land this day set 
off to Lydia Crafts and Eleanor Russell.”’ 

It is quite obvious that the location of the premises, intended 
to be conveyed by this deed, is to be ascertained by reference 
‘to extrinsic evidence. As they are described on all sides. by 
reference to lands of other persons, we must go out of the deed 
to ascertain precisely where the boundaries are. Upon the face 
of the deed there is no such ambiguity as calls for any legal 
construction ; and although it refers to other title, yet for aught 
that appears upon the deed itself, its references, when resorted 
to, as they necessarily must be, may furnish a clear and well 
_ defined boundary in every part. And as to all the boundaries 
except that on the north, such, it is conceded, has been the 
practical effect. But, upon recurring to the description, by 
way of reference, for the northern boundary of the land con- 
veyed, it seems that the deed referred to is itself ambiguous, 
having three well defined sides, but having its southerly boundary 
thus ; ‘‘ south on land this day deeded to John Crafts’s heirs by 
Seth Crafts.”” Upon this state of facts as to the northern boun- 
dary of the land conveyed by Seth Crafts to the heirs of John 
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Crafts, it is suggested by the counsel for the plaintiffs, that this 
conveyance must be held void for uncertainty. But we think 
that this position cannot be maintained. A deed is not to be 
held void for uncertainty, if by any reasonable construction it 
can be made available. By the description in the two deeds, 
three of the four sides in each parcel are well defined, and the 
only doubtful line is that which divides the two parcels, running 
east and west. ‘l'aken together, the two deeds embrace a tract 
of land having certain and well defined boundaries on all sides ; 
and if there were no extrinsic evidence to aid in fixing the loca- _ 
tion of the disputed line, or if such evidence were inadmissible, 
the law would furnish a rule of construction for establishing the . 
dividing line between the adjacent owners. | 
The next inquiry is, whether the parol evidence, offered in 
the present case by the defendants, tending to establish the true 
location of the line in controversy, was admissible. It is well 
settled that parol evidence cannot be introduced to contradict or 
control the language of a deed; but it is equally well settled, 
that latent ambiguities may be explained by such evidence. Facts 
existing at the time of the conveyance, and prior thereto, may 
be proved by parol evidence, with a view of establishing a par- 
ticular line as the one contemplated by the parties, when such 
line is left, by the term of the deeds, ambiguous and uncertain. 
This doctrine, the reasons of it, and the extent to which it is 
competent to resort to such parol testimony, are fully stated in 
the case of Waterman v. Johnson, 13 Pick. 266. In the cases 
of Frost v. Spaulding, 19 Pick. 445, and Clark v. Munyan, 
22 Pick. 410, evidence of the acts of the parties soon after the 
making of the conveyance were held admissible in aid of the 
construction to be given to a boundary which was ambiguous. 
The same rule was adopted in Owen v. Bartholomew, 9 Pick. 
520. It was perhaps more broadly and distinctly stated in the 
recent case of Stone v. Clark, 1 Met. 380, in which it was 
held ‘‘ that when the construction of a deed is doubtful, great 
weight is to be given to the construction put upon it by the 
parties, especially in doubtful questions of boundaries.” 3 
The principles recognized in the cases above cited would 


‘ 
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seem fully to warrant the admission of extrinsic evidence of the 
actual state of things, as to the monuments existing at the date 
of the deed, indicating the southern line of the Seth Crafts’s lot, 
and any acts of the parties, subsequent to the execution of the 
deed, by which they may have given a practical construction to 
the same. 

In looking at the evidence offered for this purpose, it seems 
to us to have a strong bearing, and to be quite sufficient to satisfy 
‘us as to the intent of the parties to this conveyance. It appears 
from the evidence reported in the case, that at the time of ex- 
ecuting the deed of Seth Crafts, there was a fence near the cen- 
tre of the lot, and running across it ; that upon the execution of 
the deeds between Seth Crafts and the heirs of John Crafts, 
the parties thereto, and those claiming under them, went into 
immediate occupation, and continued this occupation until the 
year 1834, when this controversy arose ; each party occupying 
up to the line of the fence, and treating the fence as the division 
line on the north, separating the land of Seth Crafts from that 
of John Crafts’s heirs. ‘This evidence of the existence of the 
fence and of the acts of the parties shows very clearly how they 
understood the conveyance in reference to the northern line of 
the land of John Crafts’s heirs. The construction thus put 
upon this deed, by the parties thereto, may properly be taken 
to be the true construction, unless it be contradictory to the 
language of the deed itself; and we do not perceive any sufii- 
cient ground for asserting that such contradiction exists. 

In coming to this result, it may be proper to remark, that we 
lave not been influenced by the evidence offered by the defend- 
ants as to the original division made between Seth Crafts and 
John Crafts, nor the division among the heirs of John Crafts. 

It is urged, however, that if parol evidence be admissible at 
all, to give a construction to this deed, it would authorize the 
admission of the testimony offered by the plaintiffs, that in mak- 
ing the original survey and erecting the fence, in 1825, prepara- 
tory to a proposed division, it was the intention of the parties 
to divide the entire lot into two equal parts, and that through 
some mistake in the admeasurement, it was not thus equally 
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divided, but that the northerly part was somewhat short in the 
quantity that should have been assigned to it. 

We think this evidence is not of such character as renders it 
competent to control the testimony relied upon by the defendants 
to give a construction to the deed of Seth Crafts. Nor do we 
think that the reference to the quantity of land contained in the 
premises, conveyed by John Crafts’s heirs to Seth Crafts, creates 
any such repugnance of description to that which results from 
establishing the existing fence as the true line, as should affect 
the view we have taken of the case. ‘The part of the descrip- 
tion referred to is as follows, viz. after reciting the boundaries 
on the adjacent lots, it then adds, ‘* to contain twenty-four acres, 
more or less.”” 'The words ‘‘ more or less,” here used, clearly 
import that no precise quantity of land was assumed to be con- 
veyed by this deed. 

It was strongly urged by the counsel for the plaintiffs, that 
the facts show a case of patent ambiguity, taking the two deeds 
together, and that this necessarily must exclude all the proposed 
evidence, as inadinissible to aid in the construction. ‘This view 
of the case has not, however, been sanctioned by the court. 

Some reliance was also placed by the plaintiffs’ counsel upon 
the decision of this court, in the case of Long v. Merrill, 24 
Pick. 157. It is true that in that case the evidence offered was 
not allowed to control in the construction of the deed ; but, as 
it seems to us, it was presented under different circumstances 
and was of a character much less decisive than the evidence 
offered in the present case. Without impugning the authority 
of that case, we have been brought to a different result, and 
have here given force and effect to the evidence offered. 

In the opinion of the court, the present is a case where the 
language of the deed is ambiguous, and where evidence of ex- 
isting monuments, not referred to in the deed, as well as the 
practical construction given by the acts of the parties, is prop- 
erly admissible to aid in determining the true boundary line ; and 
in giving proper effect to this evidence, we think that the de- 
fence is well mamtained upon the question of boundary. 

Without expressing any opinion upon the other ground of 
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defence, presenting the question whether the covenant was for a 
certain and definite quantity of land by admeasurement — for the 
reasons stated upon the question we have had under considera- 
tion, the court are of opinion that this action cannot be main- 
tained. 
| Plaintiffs nonsuit. 


Roswett B. Warp & another vs. LurHER Crapp & others. 


Where two justices of the quorum administer to a poor debtor, committed on execu- 
tion, the oath prescribed by the Rev. Sts. c. 98, § 9, but state in their certificate to 
the jailer, that they administered the oath prescribed by St. 1816, c. 55, they may 
amend such certificate by conforming it to the truth, even after action brought upon 
such debtor’s bond for the liberty of the jail limits; and such amended certificate 


will avail the defendants in such action. 2 


Dest ona bond for the liberty of the jail limits. 

’ The parties submitted the case to the court upon a statement 
of facts, as follows: Luther Clapp, one of the defendants, was 
committed to jail, on the 26th of December 1839, upon an 
execution against him in favor of the plaintiffs ; and on the same 
day he and the other defendants executed the bond upon which 
this action is brought. The condition of the bond was such as 
is prescribed by the Rev. Sts. c. 97, § 63; and said Clapp did 
not, at the expiration of ninety days from the day of his com- 
mitment on said execution, surrender himself to the jailer to be 
held in close confinement. 

On the 27th of February 1840, two justices of the peace and 
of the quorum made a certificate to the jailer, under their hands 
and seals, in the form prescribed by St. 1816, c. 55, viz. that 
said Clapp had caused notice to be given to the plaintiffs, ac- 
cording to law, and that said justices, after due caution to him, 
had administered to him the oath prescribed in said statute to 
be taken by poor prisoners committed by execution for debt. 

After the commencement of this action, to wit, on the 18th 
of November 1840, the same justices made a certificate to the 
jailer, under the same date of February 27th 1840, in the form 
prescribed by the Rev. Sts. c. 98, § 10, viz. that said Clapp 


456 HAMPSHIRE, FRANKLIN AND HAMPDEN. 


Ward & another v. Clapp & others. 


had caused notice to be given to the plaintiffs, according to law, 
and that said justices, after due examination of said Clapp, ad- 
ministered to him the oath prescribed by law to be taken by 
poor prisoners who are committed on execution for debt. 

The defendants offer said second certificate, made in amend- 
ment of the first, as a bar to this action. ‘To this the plaintiffs 
object ; but if it can be received, they admit that it conforms to 
the facts. 

The argument was had at the last September term. 

Huntington, for the plaintiffs. 

R. A. Chapman, for the defendants. 

Dewey, J. This is an action of debt ona bond, given by 
a debtor committed on execution, and conditioned, among other 
things, that he should continue a true prisoner within the limits 
of the prison, and at the expiration of ninety days from the date 
of his commitment, surrender himself at the jail house, for the 
purpose of being committed to close confinement, unless he 
should, before that period, be discharged by the payment of 
the execution, or by order of law. The breach alleged is, that 
the debtor did not surrender himself at the expiration of ninety 
days, agreeably to the condition of his bond. 

It is conceded that there was no payment of the execution ; 
and the case presents the question, whether, by force and effect — 
of the proceedings before the two magistrates, upon the applica+ 
tion of the debtor to take the poor debtors’ oath, he was legally 
discharged from all liability to surrender himself for further im- 
prisonment. It is also conceded, that a proper application was 
made, through the jailer, to a justice of the peace, for the ben- 
efit of the poor debtors’ oath ; that due notice was given to the 
creditors to appear before the magistrates ; and that the admin- 
istration of the oath by them was in proper form. ‘The only 
defect complained of, either in form or substance, is that the 
certificate of the justices, made after the administration of the 
oath, does not conform to the provisions of the Rev. Sts. c. 98, 
§ 10. Upon examination of the certificate, it is found obvious- 
ly defective and inaccurate ; and particularly so, in reciting that 
the justices had administered the oath prescribed by St. 1816, 
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c. 55, which had been repealed by the revised statutes. This 
certificate, if a true recital of the proceedings of the justices 
who administered the oath, would not have authorized the dis- 
charge of the debtor, and his neglect to surrender himself within 
the ninety days would have constituted a breach of his bond. 

The only question is, therefore, whether the court can give 
any force and effect to the amended certificate, filed on the 
18th of November 1840, and which is in proper form, and fully 
complies with the revised statutes, and, as is conceded, accords 
with the facts, as they actually took place. 

That a certificate, filed by the justices ai the time of admin- 
istering the oath, is not conclusive upon the parties as to the 
matters therein recited, has been repeatedly held in cases where 
the creditor has sought to charge the sureties on the prison 
bond, upon the ground of the alleged irregularity of the prelim- 
inary proceedings. Luttle v. Hasey, 12 Mass. 319. Putnam 
v. Longley, 11 Pick. 489. Slasson v. Brown, 20 Pick. 436. 

To the sureties, therefore, the certificate of the justices 1s 
no adequate protection, and as against them the creditor is al- 
lowed to show any irregularity in the justices’ proceedings, al- 
though such alleged irregularity is contradictory to their certifi- 
cate. It would seem reasonable that the rule should be held 
to operate equally upon all parties, and that the sureties, in a 
suit upon the bond, should be allowed to show that all the pro- 
ceedings before the justices were in fact regular, and that the 
debtor was lawfully entitled to the proper certificate of having 
taken the oath in due form. 

The position of the plaintiffs’ counsel is, however, that the 
making and filing of a proper certificate is a condition precedent 
to the discharge, and that until such a certificate is made and 
filed, the debtor cannot be said to be lawfully discharged. Such 
a principle would obviously operate with great hardship upon 
the debtor and his sureties, and might charge them in cases 
where the creditor had every opportunity furnished him to oppose 
the discharge, and where all the requisitions of law had been 
fully complied with, except the formal certificate of the magis- 
trates. As has been already stated, the citation in the case be- 
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fore us was properly issued, and properly served on the cred- 
itors ; the proper oath was administered in due time and place ; 
and the only defect complained of is the omission of the magis- 
trates to make a proper certificate. 

Great latitude has been allowed to public officers in the mat- 
ter of amendment of certificates and official returns indorsed on 
their precepts, where it has been made apparent to the court 
that substantial justice required it, and that the error complained 
of was a mere clerical one. Thus, under the statute requiring 
that where the oath of office is administered to certain town 
officers by the town clerk, a record should be made of the ad- 
ministration of such oath in the town records ; upon the failure 
of the clerk to make such record at the proper time, he has 
been allowed ts amend his records by making such entry there- 
in at any subsequent period during his continuance in the same 
office ; and in cases where it appeared that the town clerk was 
out of office, and could not make such amendment, parol eyvi- 
dence has been deemed admissible to supply the defect, and to 


prove the proper oath to have been duly administered. Pease 


v. Smith, 24 Pick. 122. So, also, in the case of returns of 
attachments by deputy sheriffs, where an invalid and insufficient 
return was made at the return term of the writ, they have been 
allowed to amend their return subsequently; and even after an ac- 
tion had been instituted, and where the right of the party wholly 
depended upon such amended return, they have been allowed 
to be made. In the case of Haven v. Snow, 14 Pick. 28, and 
again in the case of Johnson v. Day, 17 Pick. 106, amend- 
ments of this character were allowed, materially affecting the 
rights of the parties. ‘These cases establish precedents of 
amendiments sanctioned by this court where the effect of them 
was to defeat the apparent right of a party, and where the 
amendments were made pending the action in which the parties - 
were litigating as to their rights in the matter. 

It seems to us that in a case like the present, where all the 
preliminary proceedings, and the administration of the oath, are 
admitted to have been conformable to the provisions of law, and 
the only error was in the form of the justices’ certificate, it was 
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competent for the justices to file a new certificate according to 
the truth of the case, and that, when filed, it may properly be 
offered in evidence to show the legal discharge of the debtor 
and his sureties from liability upon his prison bond, for his not 
surrendering himself at the expiration of ninety days from his 
commitment, for the purpose of being committed to close con- 
finement. 
Plaintiffs nonsuit. 


PRESIDENT, Directors, &c. of AMHERST Bank vs. 
IrHaMaR CONKEY. 


When a deposition is taken in another State, under a commission, and the deponent 
is inquired of respecting letters written by a party to the suit, and is requested to 
annex such letters or copies thereof to his deposition, he is not bound to do either : 
The most that can be required of a deponent in such case, is, to furnish such ex- 

“tracts from letters received by him as relate to the subject of inquiry, upon being 
paid a reasonable charge for making such extracts. 

A deponent, in a deposition taken in anothey State, under a commission, in answer to 
an interrogatory, whether he had had any “communications” with the defendant, at 
whose request the deposition was taken, or with any person known or supposed to 
be his agent, relating to the subject of the deposition — answered, fully and explicit- 
ly, that he had not: In the next interrogatory, the deponent was asked whether he 
had received or seen any “ letter or letters” respecting the subject matter of the 
deposition ; and if so, from whom and to whom, and what were the contents of 
such letter or letters ; and he was requested to annex the original letters, or copies, 
to the deposition: ‘The deponent answered, that immediately after suit was 
brought against the defendant, the defendant informed him thereof by letter, and 
stated that he should be obliged to call on the deponent to attend court or give his 
deposition ; that the deponent afterwards received several letters from the defend- 
ant, in which said suit was occasionally referred to, but that all those letters were 
principally made up of private matters usually contained in letters between friends, 
and that he therefore declined to send either the originals or copies, as part of his 
deposition. Held, that the deposition was admissible in evidence, as it did not 
appear, on the face of it, that the deponent practised any evasion. 


From the report of Dewey, J. before whom this cause was 
tried at the last April term in Hampshire, it appeared that it 
was an action of assumpsit on a bill of exchange drawn by Asa- 
hel Thayer on L. Knowles & Co. for $5070, bearing date 
November 2d 1836, payable seventy days from date, and in- 
dorsed to the plaintiffs by the defendant. The ground of de- 
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fence was, that the bill was originally an accommodation bill, 
drawn and indorsed at the request and for the benefit of the 
plaintiffs, and which they agreed to pay at maturity. To sus- 
tain this defence, the defendant offered in evidence the deposi- 
tion of said Asahel Thayer, taken in another State, under a 
commission ; to the admission of which deposition the plaintiffs 
objected, on the ground of the deponent’s omission to answer 
fully the 14th cross interrogatory, and to annex the papers 
therein asked for. The objection was overruled and the depo- 
sition admitted. A verdict was returned for the defendant, upon 
which judgment was to be rendered, if said deposition was prop- 
erly admitted ; otherwise, a new trial was to be granted. _ 

The 13th cross interrogatory, and the answer thereto, are to 
be referred to, as bearing upon the question. ‘The 13th and 
14th cross interrogatories, and the answers, were as follows : 

13th. Have you had any communications with said Conkey, 
or any person known or supposed to be an agent of said Con- — 
key, in relation to the subject of your deposition? If yea, what 
communications, and where? 'T’o this interrogatory the witness 
answered in the negative, as to all its particulars. : 

14th. Have you received or seen any letter or letters in rela- 
tion to the subject matter of this deposition? If yea, from 
whom and to whom, and what were the contents of such letter 
or letters? What is a true copy of such letter or letters ? 
Please to annex the original letters, or copies thereof, to this 
deposition. Answer. Immediately after suit was commenced 
by said bank against said Conkey, said Conkey wrote to me, 
informing me of the fact, and stated that as he knew me to be 
acquainted with all the facts in the case, he should be obliged 
to call me to Northampton, as a witness in the case, or take my 
deposition. Since that time, I have received several letters 
from said Conkey, he being the only regular correspondent | 
have in Amherst, in which he has occasionally referred to said 
suit pending. All of said letters being principally made up of 
private matters usually contained in epistolary writing between 
friends, I conceive to be uncalled for in court, as matters of 
public examination, and I therefore decline sending either the 
originals or copies, as part of my deposition. 
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To the 12th cross interrogatory the deponent had answered 
expressly, that neither of the preceding interrogatories or cross 
interrogatories had been read to him, or the contents thereof, in 
any way, been made known to him, before he was called upon to 
answer them in the order in which they stood in the commission. 

Wells §& Forbes, for the plaintiffs. 

R. A. Chapman § Huntington, for the defendant. 

Hussarp, J. The only question in this case arises upon 
the ruling of the presiding justice, in admitting the deposition 
of Asahel Thayer to be read in evidence to the jury. If this 
ruling was correct, judgment is to be entered on the verdict ; if 
otherwise, a new trial will be granted. 

The objection to the admission-of the deposition is grounded 
on the deponent’s answer to the 14th cross interrogatory, in which 
he declines to annex certain letters received from the defendant, 
or copies of them ; and in considering the objection, the preceding 
interrogatories and answers are to be referred to, in order to 
arrive at a correct conclusion. 

The argument, on the part of the plaintiffs, is substantially 
this ; that there is in fact a refusal by the witness to answer a 
material and pertinent question—that is, a refusal to annex 
letters, or copies of them, received from the defendant after the 
commencement of the plaintiffs’ suit against him—and that in 
regard to the letters referred to, as received by him, he does 
not state that they contained nothing material, but admits, by 
implication, that they do contain something important to the 
plaintiffs’ cause. 

To this the defendant replies, that the deponent’s answer to 
the 13th cross interrogatory negatives the plaintiffs’ supposition 
that the letters contained any thing material, and that in the 
answer to the 14th cross interrogatory, he has stated, in sub- 
stance, what the letters contain, though he does not annex them ; 
and if not, still the call on the deponent was too broad, and he 
was not required to furnish the original letters or to make copies 
of them. The answer to the 13th cross interrogatory ex- 
pressly denies his having had any communication with the de- 


fendant, or with any person in his behalf, in relation to the 
ag” 
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subject of his deposition, and we therefore think it negatives 
the supposition that any letters were received by the deponent 
in relation to the manner of his testifying in answer to the several 
interrogatories put to him under the commission. But we are of — 
opinion that the answer to the 13th cross interrogatory does not 
afford a complete reply to the 14th, and that the distinction, as 
contended for by the plaintiffs’ counsel, may reasonably be 
made between the words, ‘‘ communications,”’ and ‘‘ letters,”’ as 
used in the two interrogatories ; a difference which the deponent 
himself understood. And it appears to us, that the 13th cross 
interrogatory grows directly out of the preceding one, and relates 
to any facts which may be supposed to have taken place in im- 
mediate connexion with the giving of the deposition, and not to 
what might have passed between the defendant and the witness 
prior to the date of the commission for taking the deposition ; 
and we are therefore called upon to consider the 14th cross in- 
terrogatory and answer, and to decide upon them whether the 
deposition ought to be rejected. 

The question put to the witness is, whether he has received 
or seen any letter or letters in relation to the subject matter of 
the deposition; and then, from whom the letters came, by 
whom received, and what were their contents; then to state 
what is a true copy, and to annex the originals or copies. 

The answer acknowledges the receipt of letters from the 
defendant, one of which the deponent says informed him of the 
fact of the commencing of the plaintiffs’ suit, and that as he, 
the deponent, was acquainted with the facts, he should either 
need him as a witness, at Northampton, or should require his 
deposition ; and in the other letters, he says there was an occa- 
sional reference to the suit, but they were made up principally 
of private matters, and therefore he declined sending copies of 
them, or the originals. 

We know of no fixed and undeviating rule to which ques- 
tions can be subjected, arising upon the admissibility (or rejec- 
tion) of depositions taken in a foreign country or a distant State ; 
and we can only apply a sound discretion in deciding on par- 
ticular cases as they arise, using such light as is afforded by 
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eases which have been the subject of discussion. And in the 
case before us, we are of opinion that the call upon the depo- 
nent was too broad, and imposed a task upon him that he was 
not bound to execute. The inquiry is not confined to letters 
received by the witness, nor to letters written by the defendant ; 
but it extends to any letters on the subject, which may have 
been seen by the deponent, or have been read by him ; and he 
is not requested to furnish extracts of the parts relating to the 
suit, but to send the originals or true copies of the whole letters. 
Now we are not aware of any rule making it the duty of wit- 
nesses living abroad to send the original letters addressed to 
them by a correspondent, though the writer may be one of the 
parties to a suit in which the testimony of the witness is re- 
quired. The letters may relate to other and important matters, 
and the possession of them may be material for the witness in 
regard to his own business. ‘T'hey may relate to his own con- 
duct as an agent or factor, and upon which he may rely for 
a justification of his agency ; or they may contain private mat- 
ters, which he is under a moral obligation not to disclose to the 
world. And again; we do not think that a witness is obliged 
to furnish copies of letters, at the mere call of a plaintiff or de- 
fendant who hopes to reap some benefit from their production ; 
for if the copy of one letter is called for, where is the limit, 
and why not demand the whole correspondence? In the case 
of Savage v. Birckhead, 20 Pick. 173, the court decided that a 
clerk was not bound to-make extracts from a merchant’s books, 
compare them with the originals, and annex them to his deposi- 
tion ; and that ‘‘if the books were to be used at all, the defend- 
ants were entitled to the benefit of having the whole contents of 
them introduced, so far as pertinent to the same subject.”’ 

The most, we think, that can reasonably be required of a 
witness, in such a case as the present, is to furnish true extracts 
from such letters received by himself as relate to the subject of 
‘inquiry, and to make oath to their verity, upon béing paid a 
reasonable charge for the making of such extracts. And though 
such a course is not free from objections, still the adverse party 
may make similar calls for such portions of the letters as he 
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may think beneficial to himself. And if it should appear that 


the witness unreasonably refuses to make the extracts, the court — 


can reject the testimony. 
When witnesses live beyond the process of the court, incon- — 


veniences and evils will occasionally arise in procuring their — 


testimony, which no rules of court can remedy, nor cross-exam- 
ination counteract ; and parties so situated as to require foreign 


testimony must often submit to the embarrassments proceeding 


from depositions imperfectly executed: Embarrassments as 


often experienced, perhaps, by the one who requires the deposi- _ 


tions, as by the other who seeks to counteract them. 

In the present case, if the interrogatory had been confined to — 
letters received by the deponent from the defendant, and had 
merely requested him to furnish true extracts of those parts — 
bearing on the immediate subject in controversy in this suit, 


and he had declined to comply with such request, we might have 


felt fully justified in rejecting the deposition. We have exam- 
ined the deposition, in consequence of the intimation that the 
deponent admits, by implication, that the letters contain some- 
thing important to the plaintiffs’ cause ; but on a careful perusal 
of it we see no proof of any fraud practised, or evidence of col- 
lusion between the defendant and the witness ; and we do not 
feel warranted in acting on the mere suspicion and. suggestion of 
improper evasions. We are therefore of opinion, that the excep- 


tions to the admission of the deposition should be overruled, and ~ 


that judgment should be entered for the defendant on the verdict. 


Exvira Hunt vs. Tue Oris Company. 


Where one enters into the service of employers under no express agreement to con- 
tinue in their service for any definite time, but with a knowledge of a regulation 
adopted by them, requiring that all persons employed by them shall give them four 
weeks’ notice of an intention to quit their service, he does not forfeit his wages by 
quitting their service without giving such notice ; but he is liable to them for all 
damages caused by his not giving the notice; and in a suit against them for his 
wages, the amount of such damages may be deducted therefrom. 


InpEBITATUS AssUMPSIT for work done for the defendants, 
an incorporated manufacturing company. ‘The plaintiff claimed 
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for seven or eight months’ work $ 121-°84, and credited $ 61-90 
as paid to her. Balance demanded, ¢$ 59:94. 

At the trial in the court of common pleas, the defendants ad- 
mitted that the plaintiff had done the work for which she sought 
to recover payment, and they did not object to the price at 
which she had charged it : But they ‘‘ offered evidence tending to 
show that they had adopted a regulation which required all per- 
sons to give them four weeks’ notice of an intention to quit their 
service, and that the plaintiff, knowing that regulation, when she 
went into their employ, left their service without giving such 
notice ; and they contended that if the jury were satisfied of 
these facts, the plaintiff was not entitled to recover for the ser- 
vices performed by her. But the presiding judge instructed the 
jury, that if these facts were proved, they would not operate as 
a forfeiture of the wages earned ; that if the plaintiff entered 
into the service of the defendants with a knowledge of such regu- 
lation, and left without giving the notice required, she would be 
lable to the defendants for all damages sustained by them from 
a want of such notice, and that the amount of such damages, if 
any had been sustained, might be deducted, in this action, from 
the amount claimed by the plaintiff.” 

The jury returned a verdict for the plaintiff for the full bal- 
ance of her claim, with interest from the service of the writ. 
Whereupon the defendants alleged exceptions to the aforesaid 
instructions. \., 

Phelps, for the defendants. 

Dickinson, for the plaintiff. 

Huszsarp, J. The amount of the plaintiff’s claim is not 
_ denied by the defendants, but they allege, in their defence, 
that these services are forfeited to them in consequence of the 
plaintiff’s leaving their service without giving four weeks’ notice 
of her intention to quit. This defence is grounded upon a 
regulation of the company, which requires all persons in their 
employment to give them four weeks’ notice of an intention to 
leave their service, supported by proof that the plaintiff knew 
this regulation when she went into their employ ; and therefore 
such regulation became a part of her contract. 
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In support of this position, the defendants contend that this 
was an express contract for the performance of certain labor for © 
a fixed time, which the plaintiff has not fulfilled, and which per- 
formance is a condition precedent to her right to payment ; and 
that the contract has been broken by the plaintiff, without any 
fault on the part of the defendants, and against their consent. | 
To maintain this ground, they rely upon Stark v. Parker, 2 — 
Pick. 267; Olmstead v. Beale, 19 Pick. 5283; and various 
other cases to the same point. : 

That a special contract for the performance of work for a defi- 
nite period of time and for an agreed compensation, or for the 
execution of a specific piece of work for a fixed price, must 
be performed before the contractor is entitled to payment for 
his services, is settled upon the firm foundation of acknowledged 
authorities, and upon principles of intrinsic justice ; and no ar- — 
gument is now necessary to enforce the doctrine. If the plain- 
tiff’s case is distinctly embraced within the provisions of this 
settled rule of law, the defendants are entitled to judgment. To 
bring this case within the prescribed rule, the counsel for the — 
defendants ingeniously contends that this was a hiring for a cer- 
tain time, commencing with the plaintiff’s engagement with the 
company, and terminating in four weeks after notice should be 
given by her of her intention to finish the contract ; and there- 


fore, though uncertain as to length, is to be treated as certain, — 


because capable of being rendered certain; or, at least, that 
four weeks were specified in the contract, and by its terms, 
therefore, the plaintiff was not at liberty to quit the service of 
the defendants, after she had commenced work, until a certain — 
time had elapsed ; and that the performance of this certain ser- 
vice was a condition precedent to her right to recover any part. 
of her wages. 

We assume that when the plaintiff entered into the defend- 
ants’ service, she did not expressly agree to labor for any specific 
time. ‘This is to be inferred from the papers in the case, though 
it is nowhere so stated in direct terms. 

We have looked at the circumstances of this case with care ; 
as it is said that this regulation of the defendants is important to 
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them in the due management of their business, not merely in 
regard to this case, but as to others. Upon consideration, 
however, we are of opinion that this is not a special contract for 
specific labor for a definite period of time, the completion of 
which, on the part of the plaintiff, is necessary to give her a 
right to recover for services actually performed ; but that it is a 
contract of indefinite and uncertain duration, terminable at the 
pleasure of the plaintiff, on giving four weeks’ notice to quit. 
It wants two principal ingredients in the rule above mentioned, 
to wit, definiteness and certainty. It is not a contract for a 
specific work, nor an agreement to labor for a specific time for 
an agreed sum. 

And we think — viewing this case in the most favorable light 
for the defendants, and adopting their principles of construing 
the contract — it could not extend further than to a forfeiture of 
four weeks’ labor, and that it would not work a loss of the whole 
service. But we, on the whole, concur in opinion with the 
judge who tried the cause in the court below, that the plaintiff 
was liable to such damages as the defendants had sustained by 
her breach of the contract, and which might, if the defendants 
had so chosen, have heen given in evidence, either in whole or 
in part, on the trial of the present action.* And this view of 
the subject is fortified by the fact, that the defendants’ regula- 
tion, as stated in the exceptions, did not contain in its terms 
the stipulation, that in case of quitting without giving the four 
weeks’ notice, the wages accrued should be forfeited. Had this | 
been stated, the plaintiff would then fall within the penalty. But 
as the regulation is expressed, it is from inference only that the 
wages are to be forfeited, and that inference drawn from the rule 
that regulates specific contracts for definite periods of time, and 
which vary, in important particulars, from contracts like the 
present. And if the construction now given to this regulation, 
in respect to the damages for the breach thereof, is calculated in 
its tendency to produce injurious effects to the defendants, they 
have only to enlarge their rule by adding to it a clause of for- 


*See Batterman v. Pierce, 3 Hill, 174. 
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feiture of wages accrued, and a requisition that operatives enter- 
ing into their service shall sign it. 
Exceptions overruled. 


CoMMONWEALTH vs. AARON R. MERRIFIELD. 


An indictment, which charges a larceny or embezzlement of the printed sheets of a 
certain publication, is not supported by evidence that those sheets were delivered — 
to the defendant by the owner to be bound, and that the defendant, after he had 
folded, stitched, bound, and trimmed them, embezzled and fraudulently converted 
them to his own use. In such case, the indictment should charge a larceny or 
embezzlement of books. , 


THE first count in the indictment against the defendant charged — 
him with stealing the printed sheets of two thousand copies of a. 
certain publication, called the Temperance Harp, of the goods | 
and chattels of William A. Hawley. ‘The second count alleged 
that said William A. Hawley was possessed of two thousand 
copies of the printed sheets of a certain publication, called the — 
- Temperance. Harp, which sheets were the personal property of 
said Hawley, and the subject of larceny, and delivered the same 
to the defendant, to be by him bound and returned to said Haw- 
ley, yet that the defendant wilfully and feloniously embezzled — 
and fraudulently converted the said sheets to his own use, con- 
trary to the form of the statute, &c. [See Rev. Sts. c. 126, 
- § 30.] 

At the trial, in the court of common pleas, ‘‘ the counsel for , 
the government offered evidence tending to prove that William 
A. Hawley was the owner of the property alleged to have been 
stolen ; that he delivered the 2000 sheets, mentioned in the in- 
dictment, to the defendant, to be bound ; that they were folded, 
stitched, bound, and trimmed by the defendant ; that the defen- 
dant delivered a part of said books to said Hawley, and afterwards 5S 
embezzled and fraudulently converted to his own use the remain- — 
der of said books. The defendant’s counsel insisted that there : 
was a fatal variance between this evidence and the allegations in — 
the indictment, masmuch as the property embezzled, if any, was — 
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_ not printed sheets, but books. But the court instructed the jury 
that the supposed variance was immaterial, and the jury returned 
a verdict of guilty. The defendant alleged his exceptions to the 
said instructions.”’ 

Huntington, for the defendant. 

Austin, (Attorney General,) for the Commonwealth. 

Dewey, J. The objection of variance between the allegata 
and probata, urged in the present case, may savor somewhat of 
nicety, but if well founded, it must avail the defendant. 

Are printed sheets, after they have been folded, stitched, 
bound, and trimmed, being all the operations at the bindery that 
were necessary to fit the article for the market, properly de- 
scribed in an indictment as ‘‘ printed sheets’”’?? It seems to us 
that the description in the indictment imports that the article 
alleged to be stolen was in that earlier stage of book manufac- 
ture, known as sheets after being printed, but before they have 
passed through the hands of the binder. Before this period, 
they are printed sheets, clearly and obviously so, in common 
parlance as well as in technical language. ‘The change takes 
place, and they lose this character, when they have passed 
through the binder’s hands, and have been folded, stitched, 
trimmed, and bound; and they then become pamphlets or books, 
and may properly be called books, whether they are the smallest 
toy books, or the largest quartos and folios. 

Understanding the question to be, whether the felonious taking 
of printed sheets, thus folded, stitched, trimmed, and bound, 
will support a charge of larceny of ‘‘ printed sheets,’’ we are of 
- opinion that it will not. Great strictness has always prevailed 
in criminal proceedings, and the law particularly requires a cor- 
rect description of the species of property alleged to be stolen. 
Roscoe Crim. Ev. (2d ed.) 94, 95. Archb. Crim. Pl. (4th 
Amer. ed.) 93. ! 

Was it competent, upon this evidence, to consider the larceny 
as committed at an earlier period, and while the articles were 
properly called-and known as printed sheets —and thus avoid 
the objection we have been considering? The facts stated in 
the bill of exceptions show that the owner of these sheets deliv- 

VOL. Iv. 40 
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ered them to the defendant to be bound, and that under this con- 
tract he proceeded to fold, stitch, and bind them. While thus — 
employed, he was acting according to the terms of his employ- 
ment, and could not be said to be guilty of any larceny or em- 
bezzlement. The property, during this period, continued in 
Hawley, the original owner, and was as truly his after the bind- 
ing as while in sheets. 'The work put upon the articles by the 
binder did not change the property, and the bound volumes — 
were, as the property of the original owner, subject to larceny ; 
and therefore if the larceny took place after the articles had be- 
come books, then it was a larceny of the books of Hawley. As 
the evidence shows no case of larceny until after the printed 
sheets had, by the operations of the binder, become books, the ~ 
objection of variance recurs, and must avail the defendant. 
New trial ordered. 


Sanrorp B. Grant vs. JoSEPH LYMAN. 


A creditor caused the goods of his debtor to be attached, and the officer took a receipt 
therefor: The debtor then mortgaged the same goods to another creditor, and after- 
wards applied for the benefit of the insolvent act, (St. 1838, c. 163,) and all his 
estate was thereupon assigned under said statute : The attaching creditor afterwards 
recovered judgment, and took out a writ of execution which the attaching officer — 
returned wholly unsatisfied. Hed, that as the attachment was dissolved by the as- 
signment, the attaching creditor had no cause of action against the officer, although 
the attached goods never came into the possession of the debtor’s assignees, but 
were applied in discharge of the debt due to the mortgagee. 

Where an officer is sued for not keeping attached goods, so that they might be forth- 
coming to satisfy an execution, and he shows in defence, for the purpose of proving 
a dissolution of the attachment, that the estate of the judgment debtor was assigned 
before judgment, under St. 1838, c. 163, the plaintiff cannot be permitted to con- 
test the validity of the assignment, by showing irregularities and errors in the 
proceedings, had against the debtor, under the statute. 

An assignment under St. 1838, c. 163, dissolves an attachment of the insolvent debt- 
or’s property, though made by a citizen of another State in an action for breach of 

-a contract to be performed in that State, 


Trespass upon the case against the sheriff of Hampshire for 
an alleged default of William W. Partridge, one of his deputies. — 
Tt was in evidence, at the trial in the court of common pleas, 
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before Warren, J. that the plaintiff, in November and December 
1838, sued out and delivered to said Partridge, for service, sev- 
eral writs against Luther Clapp, Thaddeus Clapp, and Heman 
Pomroy, and that upon some of those writs said Partridge re- 
turned attachments of personal property ; that the plaintiff duly 
entered said writs in the court to which they were returnable, 
and prosecuted his suits to final judgments, which were rendered 
therein in April 1840; that executions issued on said judg- 
' ments, and were delivered to said Partridge within 30 days 
after the judgments were rendered ; that said Partridge did not 
keep the property attached by him on said writs, nor seize it 
upon said executions, but returned the executions wholly un- 
satisfied. g 

The plaintiff gave evidence, that the suits, on which said at- 
tachments were made, were to recover money which he had 
been obliged to pay and had paid on certain notes indorsed by 
him for the accommodation of said Luther, Thaddeus, and He- 
man, which notes were made payable, and were paid by him, at 
a bank in Hartford, in the State of Connecticut ; and that he 
then was, and ever since has been, a citizen of that State. 

The defendant then gave evidence, that before the rendition 
of the judgments aforesaid, namely, on the 24th of January 
1840, said Luther Clapp applied to the judge of probate for the 
county of Hampshire for the benefit of the insolvent act of 1838, 
c. 163, who, on the same day, issued a warrant to a messenger 
to take possession of said Luther’s estate, and on the 5th of 
February following, executed an assignment thereof to assignees 
chosen by said Luther’s creditors. It was also shown that sim- 
ilar proceedings were had in relation to the estates of the said 
Thaddeus Clapp and Heman Pomroy, before the rendition of 
. said judgments. 

The defendant thereupon contended that these proceedings 
under the insolvent law dissolved said attachments and discharged 
him from any liability’ to the plaintiff, for the property attached. 
But the plaintiff insisted that said proceedings were invalid and 
constituted no defence to. this action; and he suggested several 
irregularities and defects in those proceedings. The judge 
overruled the objection. 
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The plaintiff then offered to prove that said Partridge permit- 
ted the property, attached by him on the plaintiff’s writs afore- 
said, to remain in the hands of the several debtors — taking a 
receipt therefor; and that said attached property, afterwards, and 
before the said proceedings under the insolvent act, had been 
conveyed in mortgage, by the said debtors, to certain of their 
creditors, and the proceeds thereof applied to the discharge of 
the debts due to said creditors; so that none of said property 
came to the possession of the messengers appointed by the judge 
of probate, or passed to the assignees by virtue of the sates 
ments made as above mentioned. 

This evidence was ruled to be inadmissible, and the jury were 
instructed, that the said proceedings under the insolvent law con- 
stituted a sufficient defence to the action ; and the jury returned 
a verdict for the defendant. ‘To this ruling and these instruc- 
tions the plaintiff alleged exceptions. 

Boise § W. G. Bates, for the plaintiff. 

Wells §& R. A. Chapman, for the defendant. 

Suaw, C. J. The first question in this case turns upon the 
regularity of the insolvent proceedings against the debtors. It 
is an action against-the sheriff for the default of his deputy, who . 
had attached property on mesne process, at the suit of the plain- 
tiff, for not keeping it and having it forthcoming to satisfy the 
plaintiff’s executions. ‘The answer, on the part of the defend- 
ant, for his deputy and himself, is, that after the attachment, and 
before the plaintiff recovered judgment, proceedings were insti- 
tuted under the insolvent law of 1838, under which all the debt- 
ors’ property was assigned, by means of which, and by force 
of the statute, the plaintiff’s attachment was dissolved. The 
plaintiff insisted that these proceedings were invalid and void, 
on the ground of various irregularities on the part of the judge | 
of probate, the clerk, the messenger, the assignee and the insol- 
vents themselves, in not complying strictly with the roquietines 
of the statute. 

The court are of opinion, that these irregularities are not 
open to inquiry in this suit, and that they were rightly overruled 
by the judge of the court of common pleas. We do not say 
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that this inquiry into the regularity of the proceedings might not 
be proper in a suit which any person aggrieved has power to 
institute, with a direct view to annul and set aside the proceed- 
ings. But this is a suit against the sheriff, and the gravamen is, 
that the deputy ought to have detained the goods and had them 
forthcoming, notwithstanding the assignment, because the acts 
and doings of various persons connected with the insolvent pro- 
ceedings were irregular. But this would have been no defence 
by the attaching officer against the assignees claiming the goods. 
The provision of the insolvent law,’ St. 1838, c. 163, § 5, is 
express, that in all suits by the assignees for any right or interest 
of the insolvent debtor, the assignment shall be conclusive evi- 
dence of their authority to sue as assignees. In any suit brought 
by the assignees against the officer for the property, he could 
not have shown these irregularities, nor have drawn them into 
question ; they therefore cannot be drawn into question in a suit 
against the officer. Whether the proceedings were irregular, or 
not, in the instances specified, and on the grounds relied on, we 
give no opinion. 

The next question is, whether these insolvent proceedings 
against the debtors, and an assignment under them, before the 
plaintiff recovered judgment, constitute a good defence to the 
present action; and the court are of opinion that they do. 
The assignments vested in the assignees all the property of the 
debtors which they could, by any way or means, have lawfully 
sold, assigned or conveyed, or which might have been taken in 
execution on any judgment against them. ‘This last clause de- 
scribes a species of property which a debtor could not con- 
vey, but which might be taken in execution against him, namely, 
property which he had fraudulently conveyed, without adequate 
consideration — such a conveyance of property, which would be 
good against himself, but which his creditors might attach or 
take on execution. ‘This it was intended to pass to the assign- 
ees, for the general benefit of the creditors. ‘The same clause 
further provides, that such assignment shall extend to and in- 
clude property attached on mesne process, and shall dissolve 
any such attachment. ‘This provision extends to cases where 
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an attachment was pending when the proceedings commenced. 


Bigelow v. Pritchard, 21 Pick. 169. 

The attachment being thus dissolved, all the consequences of 
such dissolution must necessarily follow, and it must have its 
effect upon the rights and claims of all persons which dependea 
upon it. ‘The sheriff and his bailee— who could hold property 
only in virtue of the subsistence of a valid attachment— after 
such dissolution could hold it no longer. ‘Those who had claims 
upon them depending upon their right, power and duty to hold 
such attached property, could assert their claims no farther. 
Sprague v. Wheatland, 3 Met. 416. And whether the prop- 
erty, of which the attachment was thus dissolved, came to the 
assignees, or was claimed by them, is immaterial in this case, 
because the plaintiff’s claim to it being gone, it cannot affect 
his rights, that it may not go to the person entitled to it. 

But it is then urged, and the argument is certainly a plausible 


one, that the only purpose of dissolving the attachment must 


have been, to let in the general creditors to the proceeds of 
property in which the attaching creditor would claim an exclu- 
sive right; and therefore, unless the property was so situated 
that the assignees could obtain it, the reason for dissolving the 
attachment would not exist. Certainly it could not have been 
the purpose of the legislature to dissolve the prior attachment 
of one individual creditor, in order to let in the subsequent mort- 
gage of another individual creditor. But yet the words of the 
statute are positive and explicit, that it shall dissolve the attach- 
ment, without condition or qualification. It was probably a 
ease overlooked, and it was provided for by the amending act, 
St. 1841, c. 124, § 5. There it is provided, that if it shall 
appear to the judge or master — that is, no doubt, upon the rep- 
resentation of the assignees, or others acting for the creditors — 
that the dissolution of any attachment would prevent the attach- 
ed property from passing to the hands of. the assignees, the 
attachment, upon his order, shall survive, and the assignees shall 
have power to proceed with the suit to judgment and execution, 
and the amount recovered shall vest in the assignees. ‘This 
shows clearly, that in the view of the legislature, as the law 


ll ee 


« 


SEPTEMBER TERM 1842. 475 


eer ES ST 


Grant v. Lyman. 


stood before this amendment, a dissolution of the attachment 
would let in a subsequent mortgage or sale, without benefiting 
the general creditors ; and the amendment was introduced to 
guard against that consequence, by giving to the judge or master 
a power so to direct the prosecution as to maintain the prior 
right secured by the attachment for a particular creditor, and 
extend the benefit of it to all the creditors alike. 

Whether this act, which passed March 18th 1841, was in 
force before the judgments in the present case, April term 1841, 
were taken, or not, does not appear. If it was, then the assignees 
might have availed themselves of it to secure the benefit of the 
attachment for the general creditors. If it was not, then there 


was no law to prevent the unqualified operation of the previous 


law, by which the attachment was dissolved to all effects and 
consequences. 
- It was contended that this provision ought not to extend to 
and bind the plaintiff, because he is a citizen of another State, 
seeking to recover on a contract made and to be performed in 
another State. 

Were this a question whether the certificate of discharge, ob- 
tained by the debtors under the insolvent law of this Common- 
wealth, would bar the plaintiff’s action, it would be a question 
of very different character, depending on other reasons. But 
the plaintiff comes into this State to seek his remedy, and he 
must take such remedy as the law of this State will give him. 
The law of the place must necessarily govern and direct the 
remedy. ‘I'he process, arrest, attachment, trustee process, 
summons, all belong to the matter of remedy. Had the plain- 
tiff made his attachment before the insolvent law went into’ op- 
eration, it would have presented a different, though perhaps not 
a difficult question. As it is, the plaintiff, whilst the insolvent . 
law was in force, came into Massachusetts and attached prop- 
erty. The effect of that attachment was, to bind that property 
as security for such debt as he should recover, subject, however, 
at any time before judgment, to be defeated by the insolven- 
ey of his debtors. The defeasance was co-extensive with the 
charge on the ‘property, and by the happening of the condition 
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it was released. We think that in the matter of remedy the 
plaintiff has justice done him, if he has an equal privilege with 
our own citizens. 

Another ground, relied on for the support of the action, which 
avoids the proceedings under the insolvent act, is this; that 
before these proceedings were instituted, the plaintiffs had a 
cause of action arising from the negligence of the defendant’s 
deputy ; and if, by reason of the subsequent dissolution of the 
attachment, he should be held not entitled to full damages, he is 
at least entitled to a judgment for nominal damages. It pro- 
ceeds upon the assumption, that by the delivery of the attached 
goods to another person by the deputy, taking his receipt for 
them, by means of which they were delivered back to the debt- 
ors, who were thereby enabled to mortgage them, a wrong was 
done to the plaintiff, upon which he has an immediate right of 
action. 

It appears to us that this is quite untenable, for several rea- 
sons. It is very clear that an attaching creditor acquires no 
interest in the property ; his sole right is to have it forthcoming 
to satisfy his execution. It is not the duty of the officer to 
keep the property in his own custody, though, as it is at his risk, 
he may do it. If he deliver it to a bailee to keep, he is respon- 
sible for the sufficiency of the bailee, but he does no wrong to 
the creditor. ‘The property is still in the custody of the law. 
The officer has a special property, so far as is necessary to ena- 
ble him to perform his duty to both parties, and protect the 
property ; but the general property is not changed. Ladd v. 
North, 2 Mass. 517. Blake v. Shaw, 7 Mass. 505. Knap v 
Sprague, 9 Mass. 258. Yelv. (Amer. ed.) 44 a, note. 

But it is conceived, that if the officer should deliver back the 
attached property to the debtor, taking other security for his 
own indemnity or otherwise, he may act, imprudently ; he may 
increase his own risk; but he violates no right of the plaintiff. 
He may be well assured that the plaintiff will never recover 
judgment, or that the defendant has ample means to satisfy it ; 
or he may have a satisfactory bond. Until, therefore, the plain- 
tiff shall recover judgment, obtain execution, and make demand 
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of the goods within 30 days, he can suffer no loss ; and if his right 
to make such demand is gone by reason of the dissolution of his 
attachment, he has no cause of action. 

Again ; this is an action on the case, and the gist of the 
action is damage sustained. ‘I'here are cases, no doubt, where 
an action on the case will lie, and nominal damage be recovered, 
where the plaintiff has sustained no real damage ; as where the 
defendant has obstructed the plaintiff’s right of way, or diverted 
his water-course, or intercepted his light, without any damage 
capable of being particularly proved. In such cases, the plain- 
tiff’s right is violated, and the law implies damage ; and besides, 
he must have a remedy by action, otherwise he might lose his 
right, by long adverse user, without remedy. But in an action 
against the sheriff, for not keeping goods attached, the ground 
of the action is the negligence of the defendant ; yet though the 
defendant have been ever so negligent, the plaintiff has no cause 
of action against him on that account, unless he has suffered 
damage from that cause. He must declare with a per quod, as it 
is termed, and after averring the negligence must allege that he 
has by means thereof sustained the damage set forth; and this 
allegation must be proved. Actual damage therefore is the gist 
of the action. 

But the plaintiff insists, that by reason of thus delivering up 
‘the property to receiptors, though they were responsible, the 
property was.thereby restored to the debtor, by means of which 
he was enabled to mortgage it, so that the attaching creditor lost 
the benefit of it, and the general creditors did not obtain it. 
To this, it is a sufficient answer to say, that if this plaintiff, as 
attaching creditor, could not avail himself of the property, to 
satisfy his debt, the present defendant is not responsible in this 
action, whatever appropriation the debtor, under his disposing 
power, as general owner, might make of it. Besides, the at- 
tachment would not prevent the debtor from conveying, mort- 
gaging or assigning the property, subject to the attachment ; 
and then it was not the repossession of it by the debtor, which 
enabled him to make the mortgage complained of. Fettyplace 
v. Dutch, 13 Pick. 388. Arnold v. Brown, 24 Pick. 89. 

Exceptions overruled. 
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JoNATHAN GreGory vs. Susan PIERCE. - 


The desertion of a wife by her husband, which will enable her to sue, and render her 
liable to be sued, as a feme sole, must be an absolute and complete desertion, by 
his continued absence from the Commonwealth, and a voluntary separation from 
and abandonment of his wife, with an intent to renounce, de facto, the marital rela- 
tion, and leave her to act as a feme sole. 

Where a wife, whose husband hes left the Commonwealth and remained absent 
therefrom, is sued as a feme sole, and the question of her liability to be so sued is 
submitted to the court on an agreed statement of facts, the court will not hold her 
to be so liable, unless such facts are agreed as show a total renunciation, by the 
husband, of the marriage relation, or facts from which such renunciation is inevi- 
tably to be inferred. 


AssUMPSIT on a promissory note, signed by the defendant im 
the presence of an attesting witness, dated October 6th 1825, 
and payable to Putnam & Gregory, partners, of whom the 
plaintiff is survivor. | 

The case was submitted to the court of common pleas, on an 
agreed statement of facts, as follows: ‘* The defendant was 
married to Varney Pierce, jr. in 1806, who, in 1816, became 
insolvent, and left her and went out of the Commonwealth, and 
did not return till 1818, when he came back and remained with 
her about a week. He then left her and went to Ohio, where 
he remained till his death in 1832. He made no provision for 
_the support of his wife and family, after he left her in 1816 ; 
but she supported herself and family, after he left her, by her 
own labor, contracting debts and making contracts in her own 
name. Putnam & Gregory employed her to do work for them, 
and supplied her with necessaries for the support of herself 
and family ; and the note in suit was given for the balance of 
account between the parties.” 

The court of common pleas rendered judgment for the plain 
tiff, and the defendant appealed to this court. 

Brooks, for the defendant. 

Wells § Davis, for the plaintiff. 

Suaw, C.J. The principle is now to be considered as 
established in this State, as a necessary exception to the rule 
of the common law, placing a married woman under disability 
to contract or maintain a suit, that where the husband was never 
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within the Commonwealth, or has gone beyond its jurisdiction, 
has wholly renounced his marital rights and duties, and deserted 
his wife, she may make and take contracts, and sue and be sued 
in her own name, as a feme sole. It is an application of an old 
rule of the common law, which took away the disability of 
coverture when the husband was exiled or had abjured the realm. 
Gregory v. Paul, 15 Mass. 31. Abbot v. Bayley, 6 Pick. 39. 
In the latter case, it was held, that in this respect, the resi- 
dence of the husband in another State of these United States, 
was equivalent to aresidence in any foreign state; he being 
equally beyond the operation of the laws of the Commonwealth, 
and the jurisdiction of its courts. 

But, to accomplish this change in the civil relations of the 
wife, the desertion by the husband, must be absolute and com- 
plete ; it must be a voluntary separation from and abandonment 
-of the wife, embracing both the fact and intent of the husband 
to renounce de facto, and as far as he can do it, the marital 
relation, and leave his wife to act as a feme sole. Such is the 
renunciation, coupled with a continued absence in a foreign state 
or country, which is held to operate like an abjuration of the 
realm. 

In the present case, the court are of opinion, that the cir- 
cumstances stated are not sufficient to enable the court to deter- 
mine whether the husband had so deserted his wife, when the 
note in question was given. ‘The only facts stated are, that he 
was insolvent when he went away ; that he was absent, residing 
seven or eight years in Ohio ; that he made no provision for his 
wife and her family, after 1816; and that she supported herself 
and them by her own labor. But it does not appear that he 
was of ability to provide for her; that he was not in correspon- 
dence with her; that he declared any intention to desert her, 
when he left, or manifested any such intention afterwards ; or 
that he was not necessarily detained by sickness, imprisonment 
or poverty. 

The fact of desertion by a husband may be proved by a great 
variety of circumstances leading with more or less prebability 
to that conclusion ; as, for instance, leaving his wife, with a 
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declared intention never to return; marrying another woman or 
otherwise living in adultery, abroad ; absence for a long time, 
not being necessarily detained by his occupation or business, or 
otherwise ; making no provision for his wife, or wife and family, 
being of ability to do so; providing no dwelling or home for her, 
or prohibiting her from following him ; and many other circum- 
stances tending to prove the absolute desertion before described. 
The general rule being that a married woman cannot make a 
contract or be sued, the burden of proof is upon the plaintiff to 
show that she is within the exception. In an agreed statement 
of facts, such fact of desertion, using this term in the technical 
sense above expressed, as a total renunciation of the marriage 
relation, must be agreed to, or such other facts must be agreed 
to, as to render the conclusion inevitable. If the facts stated 
are all that can be proved in the case, the court would consider 
that the plaintiff had not sustained the burden of proof, and 
therefore could not have judgment See Williamson v. Dawes, 
9 Bing. 292. Stretton v. Bushnach, 4 Moore & Scott, 678. 
S. C. 1 Bing. N. R. 139. Bean v. Morgan, 4 McCord, 148. 
But apprehending that the statement may have been agreed to, 
under a misapprehension of the legal effect of the facts stated, 
and that other evidence may exist, the court are of opinion, and 
do order, that the agreed statement of facts be discharged, and 
a trial had at the bar of the court of common pleas. 
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Harpine P. Woops & another vs. ABEL RIck. 


A. sued B. and summoned C. as his trustee : The three parties afterwards agreed that 
the question whether C. was indebted to B., and if so, to what amount, should be 
decided by certain referees, and that if they should decide that he was not so in- 
debted, he should be discharged from the trustee process, but if they should decide 
that he was so indebted, he should make his answer to said process accordingly, 
or become charged therein to the amount in which the referees should decide that 
he was so indebted. . Held, that this agreement was made on a sufficient considera- 
tion, (viz. mutual promises,) and that upon C.’s refusal to make an answer in the 
trustee process, within a reasonable time after the referees had made and published 
a valid award that he was indebted to B. in acertain sum, A. might maintain an 
action against C. and recover all the damages caused by such refusal. 

Where one who was summoned in a trustee process promised to make his answer 
after certain referees should make an award, it was held that as no time*was agreed 

_ upon, within which the answer should be made, he was bound to make it within a 
reasonable time after the publication of the award ; and when the award was pub- 
lished on Monday of the second week of the term of the court in which the trustee 
process was pending, and the court was in session during the whole of that week 
and no longer, it was held that the party had broken his agreement by not making 
his answer during that week. 


Tue declaration, in this case, alleged that on the 18th of 
March 1839, Ephraim 8. Sprague was indebted to the plaintiffs 
in the sum of $500, and that, for the recovery thereof, the 
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plaintiffs, on that day, sued out a writ returnable to the court of | 
common pleas then next to be held-in this county, and sum- 
moned the defendant and others as trustees of said Sprague ; 
and that the defendant, on the 25th of November 1839, entered 
into the following agreement with the plaintiffs: ‘* An agree- 
ment entered into by and between Abel Rice, of the first part, 
and Harding P. Woods and Spencer Field, of the second part, 
and Ephraim 8. Sprague, of the third part, witnesseth, that 
whereas there is an action now pending in the court of common 
pleas at Worcester, in which said Woods and Field are plain- 
tiffs, and the said Sprague, principal, and said Rice, trustee ; 
and whereas, at the time of the service of the said trustee pro- 
cess, there were mutual accounts and demands between said 
Rice and Sprague, of long standing and unadjusted ; therefore, 
to enable said Rice to disclose his indebtedness, if any, to said 
Sprague, at the time of the service of the said process, and that 
justice may take place between the parties to this agreement, 
the said Rice, in consideration of the agreement of said Sprague 
and of the said Woods and Field, and the other parties, in con- 
sideration of the agreement of said Rice, &c. agree to submit 
their respective accounts and demands to referees’ [named] 
‘¢for inspection and determination of the amount of said Rice’s 
indebtedness at the time aforesaid ; and said Rice agrees with 
said Woods and Field that he shall not disclose, as trustee in said 
action, till after the referees have determined, &c. ; and if the 
referees, after hearing, on notice, shall determine that said Rice 
was indebted to said Sprague, said Rice agrees to disclose, or 
become charged as trustee, to the amount said referees shall de- 
termine was due: And said Woods and Field agree that said 
Rice shall be discharged, if the referees decide that said Rice 
was not indebted to said Sprague.”’ 

The declaration then averred that the referees, on the 9th of 
December 1839, made their award — ‘‘ that the said Rice is, 
and at the time of the service of the trustee process on him, was 
indebted to said Sprague in the sum of $ 351-81, and that said 
Rice disclose and become charged as trustee to that amount :” 
That said Rice had notice of said award, but had not disclosed 
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nor become charged in said action, according to the force and 
effect of said award, but had neglected and refused so to do ; 
by means whereof the plaintiffs had failed of obtaining judgment 
‘in their said action, and satisfaction of their said debt against 
said Sprague. 

The case was submitted to the court on the following state- 
ment of facts which were admitted, and testimony which was 
given, at a hearing before a jury: The execution of the contract 
set forth in the plaintiffs’ writ, the hearing of the parties by the 
referees, the award of the referees, and publication of the award 
on the evening of Monday the 9th of December 1839, at Barre, 
were admitted. The court of common pleas was in session at 
Worcester, at the time of the publication of the award, and con- 
tinued in session till Saturday the 14th day of said December. 
The defendant appeared at the first term and was desirous of 

“answering as trustee in the action of the plaintiffs against Sprague, 
but was induced by the plaintiffs’ counsel not to answer at that 
time, as said counsel was not acquainted with the merits of the 
case ; upon an agreement being made by said counsel, that the 
defendant need not come to Worcester again to answer, and that 
the answer should be made at the office of A. Brooks jr., in 
Petersham. 

N. F. Bryant, the plaintiffs’ attorney in the trustee suit, tes- 
tified that he was present at the time the reference was had and 
the decision madeé*known : That when the award was announced, 
he told the defendant he might give his due bill, or send to 
Worcester his disclosure, and save expense ; that he might 
disclose to him (Bryant) the amount, and he would bring it to 
Worcester ; that the defendant replied, that he should not dis- 

close at all. Said Bryant further testified, that he saw the de- 

fendant the next day after the award was made known, viz. on 

Tuesday, at Barre, and inquired of him why he would not pay 

the amount or disclose it. The defendant said he did not think 
the reference a fair one ; that he had not a fair opportunity to 
present his claims ; that he asked for an adjournment and it was 
refused to him ; that witnesses testified unfairly ; and that he 
should not disclose the amount, and should pay no regard to it. 
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The witness reminded the defendant of the agreement, and — 
asked him if he thought he could get rid of it; the defendant — 
said that remained to be seen. Said Bryant farther testified, 
that the referees were together on Saturday, and again on Mon- 
day, and that his proposition to the defendant to give his due 


bill was on Monday evening, five or ten minutes after the award 


was made: ‘T’hat the counsel for the defendant before the refe- 
rees was in the house where the award was published, at the 
time it was published, being on his way to Worcester ; and that 
the witness requested him to go and hear the award, but that he 
did not go and hear it. The witness also stated that the refer- 
ence was had at the time with a view to have the defendant 
disclose at that term ; that it was talked of between himself, the 
defendant, and Woods, one of the plaintiffs ; and that it was the 
request of all parties, that the award should be made known. 

On the 27th of January 1840, the said Sprague made ap- 
plication to a master in chancery for the benefit of the insolvent 
act of 1838, and in March following was discharged by virtue 
of said act, as an insolvent debtor. His estate, which passed 
into the hands of his assignees, was inconsiderable compared 
with his debts. 

At the March term 1840, of the court of common pleas, 
the defendant appeared and answered in said trustee process, 
and was discharged by the court by virtue of the said insolvent 
act, St. 1838, c. 163. 

If any of the foregoing evidence is inadmissible by law, the 
same is to be considered as stricken out. 

This case was argued at the last October term. 

C. Allen, for the plaintiffs. 

Brooks, for the defendant. 

Suaw, C. J. The court are of opinion that the promise of — 
the plaintiffs was made on good consideration. ‘They sued 
Sprague, and summoned the defendant as his trustee, on the 
ground that the defendant was the debtor of Sprague. ‘This 
was affirmed by Sprague and denied by the defendant. ‘The 
agreement to refer was by Sprague and the plaintiffs, on the one 
side, and the defendant on the other. The consideration for the 
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promise to abide the award, on the part of the defendant, was 
the mutual promise of Sprague to abiae the award also, if it 
should be against him. ‘This also constituted a good consid- 
eration for the promise of the defendant to the plaintiffs. With- 
out the consent of the plaintiffs, Sprague and the defendant 
could not refer the matter in controversy. The fact of submit- 
ting to arbitration is evidence that both Sprague and the defendant 
desired to have their controversy so adjusted ; and the plaintiffs’ 
consent being necessary, their agreement to be bound by the 
same award was a good consideration for the defendant’s prom- 
ise to abide. 

The other point made by the defendant is, that by the prom- 
ise of the defendant, he was under no obligation to make his 
answer at the December term ; that he did make it at the ensu- 
ing term ; and that it was not his fault that in the mean time the 
plaintiffs lost the benefit of their attachment, by the intervention 
of a commission of insolvency against Sprague. This depends 
upon the terms of the agreement. ‘There being no time fixed, 
by the terms of the agreement, for making the trustee’s answer, 
after the award, it was to be done within a reasonable time. 
The meeting of the referees, for hearing the parties, was had a 
week before the rising of the court, on a Saturday; and by 
mutual consent, the award was published on the next Monday. 
This afforded ample time for the defendant to make his answer 
before the court. rose. If we go into the parol evidence to 
show an excuse, to wit, that the defendant’s counsel was absent, 
the same parol evidence proves abundantly, that the defendant 
forebore making his answer, not because his attorney was absent. 
His attorney was in fact present in town, though not before the 
‘referees when they opened their award. The defendant omit- 
ted to make his answer, because he thought he had a valid ob- 
jection to the award, and did not intend to comply with it. If 
this objection had been well founded, it would present a very 
different question. His promise was, in legal effect, to abide 
by a valid and binding award, and none other. If, therefore, 
he could now show that the award was for any cause void, he 


would show that his promise was not broken. But that ground 
Ai * 
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being abandoned, and it not being denied that the award was a 
valid one, the court are of opinion that the defendant was bound 
to make his answer at that term ; that the postponement of it to’ 
the ensuing term was not a compliance within reasonable time ; 
and that, as by means of the delay the plaintiffs lost the benefit 
of their attachment, they are entitled to judgment against the 
defendant for the amount which they would have held under the 
trustee attachment, if the defendant had answered and charged 
himself, at the December term, with the amount of the debt as 
awarded. 


Henry Gassetr & others vs. Henry T. Grout & Trustee. 


When a wife’s distributive share of her father’s estate is in the hands of her former 
guardian, an assignment thereof by the husband, in trust for her separate use during 
her life, and for the use of her children after her decease, is not fraudulent as to 
his creditors, and they cannot reach such assigned property by the trustee process. 

A guardian cannot be charged, by the trustee process, for the debts of his ward. 


THE question in this case arose on the answer of Rejoice 
Newton, who was summoned as trustee of Grout, the principal 
defendant. It appeared from said answer, that one Kimball, 
the father of Catharine, the wife of the principal defendant, died 
in 1819, and that Joshua Harrington was appointed her guar- 
dian ; she being then a minor: That upon a settlement of said 
guardian’s account, in the probate court, after said Catharine 
was of age and married, he was ordered by said court to pay 
over to her the amount of her distributive share in her father’s © 
estate, for which said guardian was then responsible. } 

The answer set forth an indenture, made on the 30th of May 
1837, by and between the said Grout, and Catharine, his wife, 
and the said Newton, whereby said Grout and wife transferred 
and assigned to said Newton a sum of money, which was then 

due to her from said Harrington, her late guardian, as ascertain- 
ed by a decree of the probate court; which sum said Newton 
was to collect and receive ‘‘ from any person or persons respon- 
sible for the same,” and to hold the same in trust, and to vest 
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the same in some safe and productive stocks, or upon other safe 
security, and receive and pay over the income thereof to said 
Catharine, during her coverture, &c. as hereinafter stated in the 
opinion of the court. 

The answer of said Newton further set forth, that on the 1st 
of November 1838, he settled the aforesaid decree of the pro- 
bate court with S. Wood, one of the sureties of said Harring- 
ton, as guardian as aforesaid, and received of him, in full dis- 
charge and payment of said decree, $639-90, in money, and a 
promissory note, payable to said Newton, for ¢ 2000, with in- 
terest. On the same day, said Newton paid said $639-90 to 
said Grout and wife, and took their receipt therefor on the back 
of said indenture. On the Ist of June 1839, said Wood paid 
said note to said Newton, and afterwards, on the same day, ser- 
vice of this process was made on him. He immediately depos- 
ited the money received in payment of said note in the Worces- 
ter Bank, to his own credit, as trustee of said Catharine. 

It was further stated in said answer, that an assignntent of the 
sum due on said note had been made by said Grout and wife 
to O. Adams, dated October 31st 1838, which had been ex- 
hibited to said Newton, and that said Adams had demanded of 
him payment of said money, by virtue of said assignment. 

This case was argued at September term, at 

C. Allen, for the plaintiffs. 

Washburn, for the trustee. 

Saaw, C. J. .The trustee having disclosed an assignment: 
of the fund in his hands to a third person, before the service of 
the trustee process, the court thought it necessary first to ascer- 
tain the existence and validity of that assignment. But after- 
wards all claim on that account was withdrawn, and then the 
question is, whether, upon his answer, Mr. Newton is liable to 
be charged as the trustee of Grout, by reason of the assignment 
made to him by the said Grout and his wife, in trust for her and 
her children. ‘The answer discloses a post-nuptial settlement, 
by which Grout and his wife transferred to Newton a certain 
claim, being her distributive share of -her father’s estate, which 
had been received by her guardian, and not paid over by him, 
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and which the trustee was to collect of the guardian or of his 
sureties. This conveyance was made upon trust, after the mon- 
ey should be collected, to invest it on interest, to pay the in- 
come to her separately during the coverture; if she survived 
her husband, then to convey the whole to her; if he survived 
her, she leaving issue, then to such issue; if he survived her, 
she leaving no issue, then in trust for him. The question is, 
whether this post-nuptial settlement was fraudulent, as against 
the creditors of the husband, so that the money, when received 
by the trustee, was liable to be attached as the property of the 
husband ; or whether it was a valid settlement, and one which 
can be supported, according to its terms, in favor of the wife 
and children. 

When the trustee process was served on Newton, in June 
1839, he had just received a sum of money of Wood, being 
the amount of a note given by him as surety for Harrington, the 
guardian of Catharine Grout, formerly Kimball, which had been 
given in part settlement of a suit on the guardian’s bond. ‘The 
indenture, by which this conveyance in trust had been made to 
Newton, was made May 30th 1837. 

We take it to be-a well established rule, that an ante-nuptial 
settlement, by which the personal property of the wife is settled 
to the use of herself and her children, is valid; whether the hus- 
band be in debt or not. So it is considered that a post-nuptial 
settlement made by a husband to the use of his wife, out of his 
own property, is valid, if he is not in debt at the time. Picquet 
v. Swan, 4 Mason, 443. And in general, as the ground of 
objection to such settlement is, that it tends to defeat or impair 
the rights of creditors, when that is not the case, the settlement 
is good. 

The first inquiry which naturally presents itself is, what were 
the condition and circumstances of the property at the time this 
settlement was made. It was plainly a chose in action, a right 
to recover, of the guardian and his sureties, a sum of money, 
being the wife’s patrimonial property, placed in the hands of her 
guardian before her marriage and during her minority. As the 
chose in action of the wife, it would survive to her in case the 
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husband should die before it was reduced to possession. Again, 
this debt or chose in action could not be attached in the hands 
of the guardian, by a creditor of the ward, by summoning the 
guardian in a trustee process ; certainly not until there had been 
a settlement, a decree of the probate court, a demand of the 
balance, and a refusal of payment. In analogous cases, it has 
been held that where the property is in the custody of the law; 
that is, of an officer, whose duties are prescribed and regulated 
by law; such officer cannot be summoned and charged as trustee. 
So held in regard to a sheriff collecting money on execution 
Wilder v. Bailey, 3 Mass. 289; a county treasurer; Chealy v. 
Brewer, 7 Mass. 259; an executor; Barnes v. Treat, 7 Mass. 
271 ; and an administrator. Brooks v. Cook, 8 Mass. 246. 

By the Rev. Sts. c. 109, § 62, executors and administrators 
are made liable to the trustee process ; but this provision does 
not extend to guardians, and therefore the law in regard to them 
stands as it did before. It seems, therefore, that so long as this 
property remained in the hands of the guardian, it could not be 
attached by trustee process, as the goods, effects or credits of 
the ward, nor, a fortiori, of the husband of the ward, in case of 
her marriage ; nor could it be directly reached by the creditors, 
by any legal process. ‘The husband was not compellable to re- 
duce it to possession for the benefit of his creditors. If it could 
be reached by a court of equity in this Commonwealth, (which is 
doubtful,) equity would not take it, and appropriate it to the 
creditors, without making a provision for the wife. Whilst it 
remained in this situation, the right would survive to the wife, in 
case of his decease, and she had an interest in it. He was not 
compellable to put it in a situation to be reached by the cred- 
itors ; and the assignment shows that it was not his intention to 
do so voluntarily. 

Under these circumstances, the court are of opinion that this 
personal property of the wife, consisting of her patrimonial for- 
tune in the hands of her guardian, whilst it remained separate, 
capable of being identified and distinguished ; which had not 
been reduced to possession by the husband, and which could not 
be reached by his creditors by any direct process of attachment ; 
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might, by the joint act of husband and wife, be settled, by an 
assignment in trust, for the use of the wife and her children, and 
that such an assignment cannot be set aside, as fraudulent against 
creditors. 

It has been recently decided, that the assignment, by the 
husband, of the wife’s chose in action, consisting of a balance 
of her personal property in the hands of her guardian, was not 
a reduction to possession, and that upon a divorce, or the death 
of the husband, the property would still be hers. Page v. Estes, 
19 Pick. 269. 

In the present case, the trustee, who is sought to be charged, 
was never the debtor of the husband. If liable at all, it is be- 
cause he has received money belonging to the husband, under a 
conveyance fraudulent and void as against his creditors. But 
this brings the case back to the other question, whether money 
so situated is to be regarded, for all purposes, as the money of 
the husband, and whether it is not competent for the husband 
and wife, before the money has come into the actual or con- ~ 
structive possession of the husband, or into the possession of 
any one to his use, in whose hands it may be attached and 
sequestered by process of law, to place it in trust for the pur- 
pose of making it applicable to the support of herself and her 
children. In the hands of the guardian, it could not be reached 
by process of attachment; the husband had a qualified, not an 
absolute interest in it; in case of his decease, it would remain 
hers. In this state of things, we think it was not fraudulent to 
place it in the hands of a trustee for her separate use. It de- 
feated no legal right, and interfered with no legal claim of the 
creditors. Such an assignment in trust was only exercising, in 
another form, the power which the husband and wife jointly had, 
In giving a destination to this property. 

This doctrine we think, is not impugned, but rather supported 
by the authority of English decisions, when the question has not 
turned upon the construction of the terms of the bankrupt laws. 
The English bankrupt law,. designed in all its provisions to ope- 
rate strictly upon the bankrupt, and to enlarge, to the greatest 
extent, the remedies of creditors, transfers to assignees, in the 
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broadest terms, all rights and choses in action, which the bank- 
rupt could in any manner assign or convey, or of which he had 
the disposition or control. As the husband could, by an action 
in the name of himself and wife, sue for and reduce the chose 
in action to possession, he had a power and control over it, and 
so, by force of the statute, a legal right to it vested in the as- 
signees. Pringle v. Hodgson, 3 Ves. 617. Glaister v. Hewer, 
8 Ves. 195. S. C.9 Ves. 12. 11 Ves. 377. Wombwell v. 
Laver, 2 Simons, 360. 

Decisions thus made, determined! upon a construction of the 
words of the bankrupt laws, which of course are not in force 
here, tend, we think, to show that, but for the express provisions 
of those laws, such a settlement would be good. 

It was intimated, though not much relied on, in the course of 
the argument,:that Grout, the debtor, had an interest in this as- 


 signment, which might be reached by this process. It has often 


been decided upon the construction of St. 1794, c. 65, though 
it was not established by express statute provision, that one can- 
not be charged as trustee, in consequence of owing a debt, due 
upon a contingency. But by the Rev. Sts. c. 109, § 30, it is 
expressly provided, that ‘‘no person shall be adjudged trustee 
by reason of any money or other thing due from him to the prin- 


cipal defendant, unless it is, at the time of the service, due abso- 


lutely, and without depending upon any contingency.”? Here 
the only claim of the husband, under this assignment, depended 
upon the remote contingency of his surviving his wife, and of 
her dying without issue. ‘The statute is decisive. 

On the whole, the court are of opinion that the assignment 
was good, that the assignee had a right to hold the money upon 
the trusts therein expressed, and that the trustee must be dis- 


charged. 
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A woman, before marriage, conveyed to a trustee, with the assent of her intended 
husband, all the property, real and personal, which she then had, or might acquire 
after marriage, to be held by such trustee for her sole and separate use, and re- 
served to herself, in the instrument of conveyance, full power to dispose of all such 
property, by will or otherwise: After marriage, she purchased and took a deed of 
real estate, which she, jointly with her husband, conveyed to the same trustee, for 
her sole and separate use: She afterwards executed her last will, thereby disposing 
of all the real estate, which had been “reserved” by her, and also of all such real 
estate as she might die seized and possessed of, which she might thereafter pur- 
chase: After the execution of the will, she purchased real estate of which she was 
the legal owner at her decease. Held, that she might lawfully dispose, by will, of 
all the estate which had been conveyed, as aforesaid, to the trustee, before the will 
was executed ; and that the will ought to be admitted to probate, although the real 
estate, acquired by the testatrix after the will was executed, might not pass thereby. 


THIs was an appeal from a decree of the judge of probate 
for this county, approving and allowing a certain instrument ‘‘ as 
the writing testamentary and appointment” of Martha Perry. 
The case was submitted to the court on the following documents 
and facts agreed: At the time of the execution of said instru- 
ment, the said Martha was the lawful wife of said Adams Perry, 


one of the appellees... Before their intermarriage, they executed, » 


with Stephen Davis, an indenture in these terms : 

‘¢ An indenture of three parts, made this first day of Novem- 
ber 1830, by and between Patty Rich of Sutton, in the county 
of Worcester, widow, of the first part, Adams Perry of Oxford, 
in said county, husbandman, of the second part, and Stephen 
Davis, of said Oxford, Esquire, of the third part. Whereas a 
marriage is about to be solemnized between the said Adams 
Perry and Patty Rich, and upon the treaty of said marriage it 
is agreed by and between the parties thereto, that all the prop- 
erty of the said Patty shall be vested in the hands of the said 
Davis, as her trustee, for her sole and separate use, in manner 
as hereinafter provided: Now this indenture witnesseth, that the 


said Patty, in consideration of the premises, and of the cov- 


enants herein entered into by the said parties of the second and 


third parts, doth hereby bargain, sell, assign, and transfer unto 


the said Davis, all that real estate situated in the towns of Sut 
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ton, Oxford and Douglas, containing about two hundred and 
seventy acres, which she, the said Patty, holds by deed of mort- 
gage from George C. Karle, dated April 4th 1827, and record- 
ed in the registry of deeds for said county of Worcester, Book 
257, page 445: Also one pew in the Universalist meeting- 
house in Oxford, and one pew in the Baptist meetinghouse 


in West Sutton: Also, all her shares in the Oxford, Sutton, 


and Douglas Turnpike: Also all her uotes of hand, book 
accounts, household furniture, and other property of every des- 
cription whatsoever, whether real, personal, or mixed, as well as 
all property which she the said Patty has, or may have, in re- 
mainder, reversion, by inheritance, bequest, devise or other- 
wise, at any time during her coverture with the said Perry ; to 
have and to hold the same unto the said Stephen Davis, his 
executors, administrators and assigns, in trust and for the pur- 
poses herein specified, to wit ; Firstly, to reimburse himself for 
all moneys paid, expenses incurred, and services rendered, in 
the execution of the several trusts herein devolved upon him, 
the said Davis: Secondly, to discharge all the liabilities and 
trusts devolved upon the said Patty, as executrix of the last will 
&c. of her late husband, Amos Rich, jointly with the said Da- 
vis ; and also all the liabilities and trusts devolved upon her, as 
executrix of the last will &c. of her late son, Amos Rich, 
jointly with one David Walker ; and, in short, to meet all the 
expenses and .charges incident to a full and final settlement of 
each and both of said testators’ estates, agreeably to their re- 
spective last wills and testaments. Thirdly, to pay to the said 
Perry, in case he should survive the said Patty, the sum of 
two hundred and fifty dollars. Fourthly, to hold all the residue 
of the property and estate of the said Patty to her sole and sep- 
arate use, to be paid her at such times and in such sums, as she 
may request, her sole and separate receipt always to be a suffi- 
cient voucher for such payment; and upon the decease of the 
said Patty, to pay and transfer to her executor, or administrator 
on her estate, all the moneys, property and effects then remain- 
ing in his hands, under this indenture of trust and settlement by 
such executor or administrator to be disposed of according to 
VOL. IV. 42 
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the last will, &c. of the said Patty, or, the law regulating the 
descent of the estates of intestates, as the case may be ; and the 
said trustee is hereby authorized to sell, manage and dispose of 
the said estate of the said Patty, in such a manner as he may 
think will be most for the advantage of the respective parties in 
interest, and the proceeds thereof to invest in such stocks, or 
otherwise, as he may see fit ; always rendering to the said Patty 
an account of all his doings in the premises, when thereunto by 
her requested. And the said Patty hereby reserves to herself 


full power to make such a disposition of her separate estate 
either by will or otherwise, as she may think proper ; provided 


it be not inconsistent with a full discharge of the several trusts 
herein devolved upon the part of the said Davis. 

‘¢ And the said Adams Perry of his part, doth for himself, 
his heirs, executors and administrators, covenant to and with the 
said party of the third part ; that if said intended marriage shall 
. take place, he, the said Perry, shall and will permit and suffer the 
said party of the first part to dispose of her said separate estate, 
as she shall think fit, in her lifetime, and to make such will for 
the disposition of the same after her decease, as she shall think 
proper ; hereby assenting to any such testamentary disposition 
of her estate, as she may heretofore have made, or may here- 
after make, in as full a manner as if such assent was more spe- 
cifically given thereto; and finally the said Perry fully and 
freely assents to all the covenants, agreements, trusts, and other 
matters and things, herein contained. 

‘¢ And the said Stephen Davis, for himself, his executors and 
administrators, does hereby covenant to and with the said parties 
of the first and second part, jointly and severally, and with their 
respective executors and administrators, that he will truly and 
faithfully perform and fulfil all and singular the trusts, duties, and 
obligations aforesaid, according to the true intent of these pres- 
ents ; and that he will well and truly account to the said party 
of the first part, for all his doings in the premises, when there- 
unto by her requested; and finally, that he will manage, to the 
best advantage he can, all the property and estate that may come 
to his hands by virtue of these presents.”? [Signed and sealed 
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by all the parties, and duly acknowledged by the said Patty to 
be her free act and deed. | 

On the 19th of June 1838, the said Patty (by the name of 
Martha Perry) made and published her last will, reciting therein 
that she did it by virtue of an agreement made with her husband, 
Adams Perry, before their marriage. After giving several leg- 
acies, the testatrix devised her real estate, as follows : 

*¢ | give and devise to my husband, Adams Perry, and to 
my daughter, Martha Earle, the use and improvement of that 
portion of my real estate, which was reserved by me, and was a 
part of the estate owned by my late husband, Amos Rich, and 
also the use and improvement of such further real estate as I 
may die seized and possessed of, which I may hereafter pur- 
chase (if any) ; to have and to hold to them, the said Adams 
Perry and Martha Earle, during the natural life of the said 
Adams Perry. Also all the rest, residue and remainder of my 
estate, both real and personal, after paying my just debts ; 
amount secured by agreement to my husband Adams Perry, all 
legacies made by this will, and also by the will of my late hus- 
band, Amos Rich, and my late son, Amos Rich, which J am 
bound to pay ; my funeral expenses, and expenses of selling my 
estate ; I give and devise, in equal shares, to the children of 
my daughter, Martha Karle ; to have and to hold to them, their 
heirs and assigns for ever.”’ 

The testatrix appointed her husband, (the appellee) and her 
said daughter, Martha Earle, executors of her said will. 

After the execution of the indenture above set forth, to 
wit, on the 5th of April 1831, Paris and George Tourtellot 
conveyed to the testatrix a tract of land in Sutton, for the con- 
sideration of $312:50; and on the 13th of July 1835, the 
testatrix’ and her husband, said Adams Perry, conveyed the 
same tract to the said Stephen Davis, by a quitclaim deed, 
and, as is expressed in said deed, ‘‘ in consideration of the cov- 
enants entered into by said Davis, as trustee of said Martha 
Perry,”’ to have and to hold the same ‘‘ in trust for the sole 
and separate use of the said Martha.” 

After the execution of said will, to wit, on the 23d of June 
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1838, Leonard Pierce, for the consideration of $ 140, conveyed 
to the testatrix another tract of land in Sutton ; which land was 
her property at the time of her decease. 

This case was argued at the last October term. 

Newton, for the appellant. 

C. Allen, for the appellee. 

Dewey, J. Married women have not the same authority as 
femes sole to dispose of their interest in real estate by a last will 
and testament. Any devise by them of their real estate, in 
order to be made available to the devisees, must have its foun- 
dation in, and acquire its efficacy from, some special power 
retained or acquired by them to make a testamentary disposi- 
tion of their estate. But there can be no doubt, that in refer- 
ence to property which has been thus preserved under her con- 
trol, the will of a married woman may be as effectual in the 
disposition of that property, as the will of any other individual 
in passing his estate. Such a will may have force and effect as 
a testamentary paper, or instrument, directing the disposition of 
property by virtue of a power reserved to her in a marriage 
settlement or ante-nuptial contract.  ‘‘ Wherever a trust is ; 
created or a power is reserved by a settlement, to enable the | 
wife after marriage to dispose of her separate property, either 
real or personal, it may be executed by her in the very manner | 
provided for, whether it be by deed, or other writing, or by a will 
or appointment.’? 2 Story on Equity, § 1388. If the real 
estate of a feme is, before her marriage, conveyed to a trustee 
to hold to her separate use, and by articles of marriage settle- 
ment she is authorized to dispose of the same by will, then a 
disposition of such estate by will is a valid and legal disposition 
of the same, though she is under coverture when she makes such 
will. Wright v. Englefield, Amb. 468. Wright v. Cadogan, 

6 Bro. P. C. (1st ed.) 156. Peacock v. Monk, 2 Ves. sen. 
190. Bradish v. Gibbs, 3 Johns. Ch. 536, and cases there 
cited. ‘The duty of the court of probate to approve and allow 
a will of a married woman, when necessary to give effect to her 
power of disposal of real estate, was fully admitted in the opin- 
ion of this court, in the case of Osgood y. Breed, 12 Mass. 525. 
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Whether a married woman can make a devise of real estate 
which has not been conveyed to a trustee, but of which she and 
her husband are seized in her right, is a question, which, al- 
though discussed in the argument of the present case, we have 
not found it necessary to decide. ‘The question before us is as 
to the right of probate and allowance of this will; and all that it 
is necessary for us to consider is, whether there is any property 
upon which it can legally operate. And it is very clear, that as 
to the real estate which may have passed to Davis, the trustee, 
under the ante-nuptial agreement by indenture, and also as to the 
real estate which the testatrix held under the deed from P. and 
G. Tourtellot, and afterwards, jointly with her husband, con- 
veyed to said trustee, she had the power of disposal thereof by 
will ; and this will ought to be allowed and approved, so far as 
is necessary to give effect to her disposal of the same. 

But the appellant insists, that at least as to a part of the land 
devised, namely, that conveyed to the testatrix by Leonard 
Pierce, in 1838, and of which the legal estate remained in her 
and her husband, this will cannot operate. And it is then con- 
tended, that if the will is inoperative upon a portion of the lands 
devised, it should be wholly disallowed. We cannot assent to 
the correctness of this position last stated. We are aware that 
by statute provisions formerly existing, (St. 1783, ¢. 24, § 9,) 
a will purporting to pass both real and personal estate, but not 
so executed as to‘pass the former, could not be allowed as valid 
will of the personal estate. But we apprehend that this prin- 
ciple was never so applied as to furnish a valid objection to the ' 
probate of a will, where from some defect, or incapacity to 
devise, a part of the real estate, which was given by the will, 
could not pass. ‘Take the case of a testator, who was disseized 
of one parcel of the land devised. Would this defeat the whole 
will ? 

The probate of a will does not necessarily settle any question 
of title to real estate arising under such will. It establishes the 
due execution of the will by the testator, and is conclusive thus 
far ; but as to his title, or his right to devise the property named 
in the will, it binds nobody who has any adverse interest. 
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Questions of that character are to be settled by proper proceed- 
ings at law, or in equity. We cannot, as the supreme court of 
probate, settle the rights of the parties to the. real estate which 
may be claimed under this will. “Ihe question may come up 
incidentally ; and if there were only one parcel of land which — 
could possibly be affected by the probate of this will, and the 
court were satisfied that it could not pass by the will, then per- 
haps probate might be refused, inasmuch as this is a case of a 
“mere limited or qualified probate of an instrument ‘nade in the 
execution of a power. But if the court are satisfied that any 
land can pass by the will, that is all which is requisite to author- 
ize and require the approval of the will. We therefore think 
that the objection taken by the appellant could not avail him, if 
the land above referred to should not pass by the will. But 
whether it does so pass, is, as before suggested, a question more 
properly raised in some other mode than the present. 

The result will be, therefore, that the instrument, offered as 
the last will and testament of Martha Perry, be approved and 
allowed, and have full force and effect as such, so far as the 
same can operate, in law or equity, upon any and all property, 
real or personal, of said testatrix, or upon any property subject 
to her disposal by way of appointment, creation or declaration 
of trust, or otherwise, so far as she, under the indenture before 
referred to, or otherwise, had authority, while a feme covert, to 
make any appointment or disposition, or create or declare any 
such trust of or respecting any such real or personal property. 


TRUMAN CHARLES vs. JOHN DUNBAR. 


A first mortgagee who makes an entry for condition broken, according to the provis- 
ions of the Rev. Sts. c. 107, § 2, but permits the mortgagor to remain in possession 
as before, without accounting for rents and profits, does not render himself liable 
to account with the second mortgagee for the rents and profits, although he makes 
such entry for the purpose of preventing the creditors of the mortgagor from attach- 
ing the crops growing on the mortgaged premises. 


BIL in equity to redeem mortgaged land. 
The plaintiff alleged, in his bill, that John Fitts mortgaged 
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the land to the President, &c. of the Boston Bank, on the 15th 
of December 1803, to secure the payment of $500 in one 
year, with interest; that the said bank, on the 10th of March 

1831, assigned the mortgage and debt to the defendant ; that 
said Fitts, on the 26th of February 1824, conveyed the same 
land, subject to said mortgage, to John Fitts, jr., who mortgaged 
the same, on the 29th of May 1829, to William S. Wild, to 
secure the payment of $600 in one year; that said Wild, on 
the 28th of August 1837, assigned said last mentioned mortgage 
and debt to the plaintiff, who thereby became entitled to said 
land, subject to the mortgage first above mentioned ; and he 
offered to pay the defendant the sum due on that mortgage. 

_ The answer of the defendant admitted the facts averred in the 
‘bill, and also the plaintiff’s right to redeem on payment of the 
sum justly due on the first mentioned mortgage. ‘This sum, the 
plaintiff averred to have been $297.03, at the time said mort- 
gage was assigned to him, (March 10th 1831), which sum, with 
interest from that time, he claimed of the plaintiff on redemption. 

The court appointed an auditor to state an account of the 
sum due to the defendant on the mortgage assigned to him by 
the Boston Bank. The report of the auditor was as follows : 

The Boston Bank, at the June term, 1830, of the court of 
common pleas in this county, recovered judgment for possession 
of the said mortgaged premises. ‘T'wo writs of possession were 
sued out upon said judgment, the last of which was dated De- - 
cember 28th 1830, but neither of them was ever served. On 
the 10th of March 1831, said bank assigned to the defendant 
their said mortgage, the debt secured by it, said judgment for 
possession, and said writ of possession, which last issued. At 
the time of said assignment, there was due on said mortgage 
$ 287.66, which the defendant paid to said bank, together with 
the sum of $9.50 for the costs recovered in said judgment for 
possession. 

Nothing has been paid to the defendant on said mortgage 
since it was assigned to him, unless the court shall be of opinion, 
on the facts hereafter stated, that he ought to account for the 
rents and profits of the mortgaged premises since the 3d of 
December 1836. 


500 WORCESTER. 


Charles v. Dunbar. 


On the 26th of February 1824, the said Fitts, the mortgagor, 
conveyed the mortgaged premises, subject to the said mortgage 
to the Boston Bank, and certain other real estate, to his son, 
John Fitts, jr. The consideration of said conveyance was the - 
undertaking of said Fitts, jr. to support his father and mother» 
during their lives, and to pay $1200, in different propor‘ions, 
to several of his brothers and sisters. Under this conveyance. 
said John Fitts, jr. entered into possession of the estate thereby 
conveyed — including the mortgaged premises— and has con- 
tinued in possession of said premises since the date of said 
conveyance, unless the court shall be of opinion, upon the facts 
and circumstances hereafter stated, that he abandoned said pos- 
session. 

At the time when said John Fitts, jr. received the convey- 
ance aforesaid, he mortgaged back the estate to his father to 
secure the support of his father and mother and the payment of — 
said $1200; and previously to 1831, he had become embar- 
rassed, and had executed sundry mortgages of his interest in said 
estate, subsequently to the said mortgage given to his father. 

The defendant’s wife is sister of said John Fitts, jr., and 
there was testimony before the auditor that ‘‘the defendant was 
induced to purchase the mortgage of the Boston Bank, so that 
said John Fitts, jr. need not be disturbed in the possession of 
that part of said premises embraced in that mortgage, and thus — 
be enabled to support his mother, who was then alive, from the — 
crops and proceeds of said farm: ‘That from the time when 
the defendant became assignee of the mortgage to the Boston — 
Bank, till December 3d 1836, said John Fitts, jr. continued to — 
occupy said premises, but that the crops which he raised were 
constantly liable to attachment by his creditors, and in some — 
instances had been attached: ” That on said 3d of December, — 
said John Fitts, jr. gave the defendant possession of said premi- — 
ses, for the purpose of preventing the creditors of said John — 
from attaching the crops ; and that a certificate of the defend- 
ant’s taking peaceable possession was indorsed on the said as- — 
signed mortgage, signed by two persons as witnesses—which — 
certificate was recorded in the registry of deeds on the 2d of 
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January 1837: That no agreement was made as to said John’s 
accounting with the defendant for the rents and profits, but that 
It was ‘‘understood that he should occupy the farm in the same 
manner as he had done before, and that the taking of possession 
_ was for the purpose of saving the crops from attachment.” 

_ The auditor stated an account, and referred to the court the 
_ question whether the said rents and profits should be accounted 
_ for by the defendant. 

‘This case was argued at the last October term. 

Washburn, for the plaintiff. 

JMerrick, for the defendant. 

Dewey, J. The plaintiff insists that the defendant ought to 
account with him for the rents and profits of the mortgaged 
premises, after December 3d 1836. 

It appears by the facts stated by the auditor, that no rents or 
profits came to the hands of the defendant ; the actual occupa- 
tion having continued in the mortgagor. 

The alleged liability of the mortgagee to account for the 
rents and profits arises, therefore, not from the fact that he has 
received them, but is supposed necessarily to result from his 
relation to the premises, after the formal possession taken by 
him, and the record, in the registry of deeds, of his entry for 
breach of condition. The position assumed is, that the mort- 
gagee, by taking such measures, ipso facto makes himself ac- 
countable for reasanable rents and profits. Is this a correct 
view of the matter ° 

The language of the Rev. Sts. c. 107, requiring the mort- 
-gagee to account for rents and profits, would seem to embrace 
cases only of actual possession ; and in the case of a mortgagor 
permitted by the mortgagee to continue in possession and to 
take the profits, after a formal entry by the mortgagee, equity 
would clearly forbid that the mortgagee should be held to ac- 
count for them with the mortgagor. Does the law require a 
different rule when applied to the case of one holding as a sec- 
ond mortgagee, by a conveyance from the mortgagor ? Where 
one, who has made two mortgages of his estate, is left in pos- 
session by both the first and second mortgagee, and takes the 
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rents and profits without disturbance from the second mortgagee, © 
clearly so long as no formal entry for condition broken is made, 
the first mortgagee is not liable to account for rents and profits, 
in favor of the second mortgagee. This being so, we think a 
mere formal entry, avowedly to foreclose, but in fact leaving the 
mortgagor in possession and enjoying the profits, will not, of 
itself, charge the first mortgagee to account with the second. 
The second mortgagee may take the possession, as against that 
of the mortgagor, if the latter holds in his own right, and thus 
exclude him and take the rents and profits to his own use. If 
such second mortgagee should be prevented from making such 
entry, by the previous entry and actual occupation of the first 
mortgagee, or by his claiming to exclude the second mortgagee 
by virtue of the superior title conferred by the first mortgage 
and the occupation under it ; then he would be held to account, 
in favor of the second mortgagee, for the rents and profits. But 
it does not appear that the second mortgagee, in the present 
case, made any attempt to enter on his own account. 
A second mortgagee has also full power, by paying off thel 
first mortgage and taking the entire control of the mortgaged — 
premises, as against the mortgagor, to protect himself against 
any apprehended injury from the neglect of the first mortgagee 
to take and continue actual possession, so as to render the in- 
come of the premises available towards the discharge of the 
debt secured by the first mortgage. This would effectually 
secure him against any collusion between the first mortgagee and — 
the mortgagor. | 


The only difficulty, if any, that exists in this case, arises” 
upon the question, whether the formal possession taken, and the 
record thereof made in the registry of deeds, estop the defend- 
ant to show that he was not in the actual possession. If the 
defendant is estopped, it must be either upon the ground that the 
possession, after such entry and record, must necessarily, in” 
legal contemplation, continue in the mortgagee until foreclosure 
is perfected, or the mortgage debt is paid ; or on the ground 
that the defendant has, by his own act, misled the plaintiff, (the 
second mortgagee) and induced him to lie by and forbear to” 
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make an entry on his own account, or to take any other measures 
to secure to himself the benefit of an appropriation of the rents 
and profits towards the payment of the mortgages. 

It is clear that the first of these grounds cannot be maintained. 
Possession may be abandoned by a mortgagee, either by his own 
voluntary act of an unequivocal character, or by an arrangement 
between him and the party holding the equity of redemption. 
What would be the effect of such relinquishment of possession 
upon the foreclosure, it is not necessary now to consider. 

The other ground presents, perhaps, greater difficulty, and 
the argument is not without its weight. The liability of the 
mortgagee to account for rents and profits arises under the Rev. 
Sts. c. 107, § 15: ‘If the mortgagee, or any person under 
him, has had possession of the premises, he shall account for 
the rents and profits thereof.”” The party is not charged by 
reason of his formal entry, &c. but on account of his actual 
possession. And although the formal entry is in itself a strong 
circumstance tending to show that the party was holding a con- 
tinued possession under such entry ; yet as such entry might 
well have been made, and the possession have been abandoned 
without fraud, we think that a mortgagee cannot, by reason of 
such entry, be treated as one who by his conduct induced another 
to part with his property, or to forego the enforcement of his 
rights ; and that it was the duty of the second mortgagee, if he 
would charge the first with the rents and profits in such a case, 
to take further steps, by attempting to enter under his own mort- 
gage, or by tendering the debt due to the first mortgagee. If, 
upon such attempt to enter, he should be prevented by the first 
mortgagee, or any person claiming under him, then clearly, as 
before mentioned, the first mortgagee would be chargeable with 
the rents and profits: But without some assertion or manifesta- 
tion of having the actual possession, and exercising. his rights, to 
the exclusion of others wishing to take possession, we think he 
is not, by the mere force of the entry and the record thereof, to 
be taken to be in the actual possession and estopped from show- 
ing that, in fact, he permitted the mortgagor to continue in the 
possession and improvement of the mortgaged premises, taking 


the profits thereof wholly to himself. 
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Nor do we think that the purpose of the formal entry, namely, 
to aid the mortgagor in withholding from the attachment of other 
creditors the produce of the farm, affects the present question. 
If the possession was not in fact in the mortgagee, the creditors 
might have made valid attachments of the produce of the farm. 
They did not interfere, however ; and we think the purpose of 
the first mortgagee’s entry does not enlarge the rights of the 
second mortgagee as against the first, nor authorize the second 
to charge the first with the use and income of the premises dur- 
ing the time that the mortgagor actually retained the possession. 


Hiram WHEELOCK vs. Rurus HaAstTines. 


Though an officer, who sells attached goods to the attaching creditor, does not receive 
money therefor, yet if he wrongfully applies the sum for which they are sold, 
towards the discharge of such creditor’s execution, by taking his receipt thereon for. 
such sum, he is liable, in an action for money had and received, to the party legally 
entitled to the proceeds of the sale. 

Where attached goods are sold by consent of parties, pursuant to the Rev. Sts. c. 90, 
§ 57, and the attaching creditor does not recover judgment until after the first pub- 
lication of notice that a warrant has issued, under St. 1838, c. 163, against the es- 
tate of the owner of such goods, the right to the proceeds of the goods thus sold 
passes to the assignee by the assignment of such owner’s estate. 

In a suit prosecuted by an assignee of an insolvent debtor, under St. 1838, c. 163, for 
any debt, right, &c. due or belonging to such debtor, the assignment ‘is conclusive 
evidence of the plaintiff’s authority to sue, although there may have been irregulari- 
ties and errors in the preliminary proceedings: The question whether there are 
irregularities and errors in those proceedings, sufficient to supersede the assignment, — 
may be brought before the supreme judicial court, on petition by any person ag- 
grieved, and the assignment will thereupon be adjudged, once for‘all, to be,valid or 
invalid. 

Under § 19 of said statute, a judge of probate or master in chancery may, on petition 
of a creditor, lawfully issue a warrant appointing a messenger to take possession of 
the estate of the debtor, without first giving the debtor notice of such petition. 


AssumpsiT for money had and received. The plaintiff sued 
as assignee of Brigham N. Barton, under the insolvent act of | 
1838, ce. 163, to recover the proceeds of a sale made by the 
defendant, a deputy sheriff, under the Rev. Sts. c- 90, § 57, of 
goods which he had attached in a suit brought by Edward Bab- 
bit against said Barton. Before judgment was recovered in that 
suit, certain creditors of Barton petitioned the judge of probate 
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to issue a warrant to take possession of his estate, on the ground 
that he had not dissolved the attachment in Babbit’s aforesaid 
suit before the last day of the term of the court to which the 
process in that suit was returnable. The judge thereupon issued 
such warrant, and afterwards assigned all said Barton’s estate to 
the plaintiff. Babbit subsequently recovered judgment in his 
said suit, but not till after the first publication, by the messen- 
ger, of the issuing of said warrant. He took out a writ of ex- 
ecution thereon, which he delivered to the defendant, who paid 
to Babbit’s attorney the proceeds of the goods which were at- 
tached on the original writ and sold by the defendant, and in- 
dorsed the amount of said proceeds on the execution in part sat- 
isfaction thereof. ; 

Said goods were sold by the defendant, under an agreement 
made in writing by said Babbit and Barton, conformably to the 
Rev. Sts. ubt sup. Babbit himself bought part of the goods, 
at the sale, for which he never paid the defendant ; but the 
amount thereof was allowed to the defendant, when he paid to 
Babbit’s attorney the sum for which the attached property was 
sold. ‘The plaintiff demanded of the defendant the money sued 
for, before the commencement of this action. 

The foregoing facts were agreed by the parties to this action, 
and the proceedings preliminary to the assignment of Barton’s 
estate to the plaintiff, by the judge of probate, were also made 
part of the case. The objections made by the defendant to 
these proceedings are stated in the opinion of the court. 

This case was argued at the last October term, before the 


_ ease of Kimball v. Morris, 2 Met. 573, was decided. 


Washburn, for the plaintiff. The St. of 1838, c. 163, § 5, 


_ makes the assignment conclusive evidence of the assignee’s au- 


thority to sue for any debt due or. right belonging to the insolvent 
debtor. ‘The validity of the assignment, if questioned, is to be 
determined by this court, as a court of chancery, on a-petition 
or bill, as provided for in § 18 of the statute. This was so 
held, only a week since, in Hampshire, in Partridge v. Han- 
num. (2 Met. 569.) 

The proceeds cf the attached goods, that were sold by the 
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defendant, are to be disposed of as the goods would have been 
if they had remained unsold. Rev. Sts. c. 90, § 57. The 
plaintiff, therefore, as assignee, is now entitled to those pro- 
- ceeds, under § 5 of the insolvent law, for the benefit of all the 
creditors. And he may maintain an action for money had and 
received, though the defendant did not actually receive money 
for all the goods sold by him. Emerson v. Baylies, 19 Pick. 57. 

A. Bigelow, for the defendant. It might perhaps admit of 
question, under § 5 of St. 1838, c. 163, whether upon an at- 
tachment’s being dissolved by an assignment, any thing more 
passes to the assignee than the attached property itself. If the 
proceeds of such property were intended to be passed, it would 
seem that they would have been mentioned. See, as to con- — 
struction of statutes, 1 Pick. 45. 16 Pick. 168. But there 
are more decisive objections than this, to the plaintiff’s right to 
maintain the present action. 

The assignment is indeed declared to be conclusive evidence 
of the assignee’s authority to sue, but nothing further. It is not 
conclusive of his right to recover, if the proceedings are erro- 
neous and contrary to natural right and justice. Where pro- 
ceedings are unlawful and injurious to a party who has no oppor- 
tunity to oppose them in their progress, he may afterwards avoid 
them whenever they are brought forward against him. Downs 
v. Fuller, 2 Met. 135. The defendant relies on this just and 
well established principle. : | 

The grounds on which creditors may cause a warrant to issue 
against their debtor are set forth in § 19 of St. 1838, c. 163. 
In the present case, there was nothing like a conformity to the 
requisitions of that section ; as the papers, which are made part 
of the case, show. 

It is a sufficient reason to arrest any further proceedings under 
this assignment, that the insolvent debtor had no notice before - 
the warrant was issued to take all his property out of his posses- 
sion. Chase v. Hathaway, 14 Mass. 222. Central Turnpike 
Corporation, '7 Pick. 13. Hinckley’s case, 15 Pick. 447. 

The jurisdiction of inferior tribunals must appear upon the 
face of their proceedings ; and where a special jurisdiction, out 


OCTOBER TERM 1842. 507 


Wheelock v. Hastings. 


of the course of the common law, is prescribed, if it is not 
strictly pursued, all is a nullity and coram non judice, and objec- 
tion may be taken in any stage of the cause. Hartley v. Hooker, 
Cowp. 524. Rex v. Mayor, &c. of Liverpool, 4 Bur. 2244. 
Smith v. Rice, 11 Mass. 513. Jones v. Reed, 1 Johns. Cas. 
20. Gilbert v. Columbia Turnpike Co. 3 Johns. Cas. 107. 

Suaw, C. J. This was an action of assumpsit for money 
had and received, in which the plaintiff sues in the character of 
assignee of Brigham N. Barton, an insolvent debtor, under the 
insolvent law of 1838. Before any proceedings upon the insol- 
vent law, a suit was brought in the court of common pleas by 
E. Babbit against said Barton, in which personal property was 
attached, by the defendant, then a deputy sheriff. By consent 
of parties, and whilst the action was pending, the property was 
_sold, conformably to the Rev. Sts. c. 90, § 57, and afterwards, 
by force of the statute, the proceeds were held by the officer, 
subject to the attachment, and to be disposed of in like manner, 
as the property would have been disposed of, had it remained 
unsold. After this sale, and before judgment was obtained by 
Babbit, proceedings were instituted before the judge of probate, 
against Barton, under that provision of the insolvent act of 1838, 
ec. 163, § 19, which renders a person liable to be proceeded 
against, whose goods or estate are attached on mesne process, 
for one hundred dollars or upwards, and who shall not, on or 
before the last day of the return term, dissolve the attachment, 
by giving security to pay the amount which may be recovered. 
Under these proceedings, a warrant was issued, and the first 
public notice thereof was given before judgment was recovered 
in the suit of Babbit, and subsequently, the assignment was 
made, in due form, to the plaintiff. By this assignment, and by 
force of the statute, § 5, all the property of Brigham N. Barton, 
the debtor, vested in the plaintiff as assignee, which the debtor 
could then convey or assign, or which might have been taken in 
execution, on any judgment against him, at the time of the first 
publication of the warrant, although the same were then attached 
on mesne process, as the property of the debtor. 

it appears to us, therefore, very clear, that the plaintiff thus 
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makes out a prima facie title to the property in the hands of the 
defendant. By force of the statute the attachment was dissolv- 
ed. In that event, the property, but for the insolvent proceed- 
ings, would have gone to the debtor ; the statute providing for 
the sale declares, that the money shall go as the property would 
have gone, if not sold ; that is, to the debtor ; and then by 
force of the insolvent law, as the property of the debtor, it vests 
in the assignee. We think it is no objection to the action for 
money had and received, that the whole amount was not paid to 
the defendant in cash. If he sold a part of the goods to the 
attaching creditor, without receiving the cash, he did it at his 
own risk. He made himself responsible to other persons inter- 
ested for cash; he afterwards settled with the creditor, and 
assumed the amount, so purchased by the creditor, as cash. It 
appears to us, therefore, that the action for money had and 
received is the suitable and proper form of action in which to 
try this question. 

Then, however, comes the principal question, and the only — 
one of much difficulty in the case, arising from matter relied on 
by the defendant. He contends that the plaintiff has no right 
- to sue in quality of assignee, because the proceedings have been 
irregular and not conformable to law. This case comes before 
the court upon an agreed statement of facts, and the record of 
the proceedings had before the judge of probate, the petition, — 
the warrant, and all the proceedings preliminary to the assign- 
ment, are made part of the case. Making them part of the case 
does nothing more than bring them before the court for consid- 
eration, as they would be, if offered in evidence on a trial; to 
avail, so far as they are competent evidence, and according to 
their legal effect, and no farther. The defendant has gone into 
these documents, in order to show various defects and irregu- 
larities, in the preliminary proceedings ; namely, that the peti- 
tion was insufficient in form and substance ; that it did not suffi- 
ciently set forth the facts and the proof of the petitioning credit- 
ors’ debt, to justify the judge of probate in issuing his warrant 3 
that the warrant to the messenger was not under seal ; that no 
notice was given to the debtor ; that the notice ordered was not 
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in fact given ; and that many things were recited in the warrant, 
as set forth in the petition, which were not in fact contained in it 

We have not set forth these exceptions fully and in detail, 
nor have we thought it necessary to express an opinion upon 
each of them severally, because we think there is one sufficient 
answer to the whole, in the statute itself. The statute provides, 
§ 5, that in all suits prosecuted by the assignees for any debt, 
demand, right, title, or interest, due or belonging to the insol- 
vent debtor, the assignment made to them by the judge shall 
be conclusive evidence of their authority to sue as such as 
signees. Here the assignment was in due form,’ and recited 

_all the facts necessary to establish the title of the plaintiff to sue 

as assignee, and then showing that the interest or subject matter 
of-the suit, in this case, is the sum of money, in the hands of 
the deputy sheriff, and that this was an interest or right belong- 
ing to the insolvent debtor at the time of the first publication of 
the warrant, the assignment itself, by force of the statute, trans 
ferred that subject to the plaintiff, and enables him to recover it, 
for the general benefit of the creditors. 

And it seems to us that it was the policy of the law, to provide 
that the regularity of the preliminary proceedings, and the right- 
of the assignee to sue in his representative character, should not 
be called in question in every suit, in which he has occasion to 
proceed against the debtors of the insolvent, in order to gather 
in the effects. Such a course would be not only attended with 
great labor and expense, but another inconvenience would fol- 
low of still greater weight: In one suit, and before one tribu 
nal, an assignee might be prepared with the proofs of all the 
preliminary proceedings, and establish his representative capa- 
city to the satisfaction of the court. In another suit, for various 
causes, he might fail so to establish his character as representa- 
tive of the insolvent. ‘The statute contemplates one entire set- 
tlement of the estate of the insolvent, so that all his effects shall 
be applied, proportionably, to the payment of all his debts. So 
far as the statute fails of accomplishing this object completely, it 
fails of accomplishing its intended purpose. ‘Then, if the pro- 
ceedings are irregular, it behoves all parties, once for all, to have 
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that matter inquired into and settled ; or if they are regular, that 
it may be established, once for all, and irrevocably, for the 
security of all persons. This cannot be done, as it appears to 
us, if the sufficiency of the preliminary proceedings may be in- 
quired into and settled in each of the numerous suits, which it 
may be necessary to bring, in the settlement of an insolvent 
estate. 

Nor is it necessary to the security of the rights of any one, 
that these inquiries should be opened in each particular suit ; 
because sufficient provision is made for trying and deciding the 


validity and legality of the proceedings, once for all, by which 


they may be superseded and set aside, if erroneous. Sect. 18 


of the statute provides, that the supreme judicial court shall have 
a general superintendence and jurisdiction, as a court of chan- 
cery, of all cases arising under the act. And they have power, 
in all cases not otherwise specially provided for, upon the bill, 
petition, or other proper process of any party aggrieved by any 
proceedings under that act, to hear and determine the case as 
a court of chancery, and make such order and decree therein, 
as law and justice may require. 

If the creditor, for -whom the defendant claims to hold the 
money in question, is aggrieved by the proceedings, here is 
ample provision made, by which he may apply to this court by 
petition, and on showing any irregularities sufficient to supersede 
and set aside the assignment and the right of the plaintiff to 
claim under it, he will obtain an order which will relieve himself 
and all others who may be affected by these proceedings. Such 
a result would in fact be beneficial to the assignee, by deterring 
him from attempting to proceed in suits, when he has no legal 
title, and by which he might be led into great expenses. 

And it appears to us, that this policy of the law is very analo- 
‘gous to the case of an administration of an intestate estate. The 
administrator must sue in his representative capacity, and must, 
if required, show his title to do so, by the exhibition of his letter 
of administration. If that is established by a decree of the 
judge of probate, it is conclusive, and the debtor cannot inquire 
into the »reliminary proceedings in a probate court. and show 
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by evidence that the petition, presented to the judge of probate 
praying him to issue such letter, was insufficient, in form or sub- 
stance, or that he gave no sufficient notice of administration, or 
that he did not, in some other respect, comply with the requi- 
sites of the law, previously to doing it. We think the legisla- 
ture intended to put the right of an assignee, who is in effect the 
administrator of the estate of a living person, substantially on the 
same footing, by giving ample means to contest the validity of 
the assignment, by impeaching the preliminary proceedings ; but 
until set aside by an order or judicial decision which would 
abrogate and wholly annul the proceedings, the assignment 
should be held to be conclusive and not liable to be called in 
question. 

A recent decision upon the construction of the English act of 
6 Geo. IV. c. 16, ‘to amend the laws relating to bankrupts,” 
seems to be in point. By § 92 of that act, if the bankrupt shall 
not, within two months after the adjudication, give notice of his 
intention to dispute the commission, &c. ‘‘ the depositions taken 
before the commissioners at the time of, or previous to, the 
adjudication of the petitioning creditor’s debt, and of the trading 
and act of bankruptcy, shall be conclusive of the matters therein 
respectively contained, in all actions at law, or suits in equity, 
brought by the assignees for any debt or demand for which the 
bankrupt might have sustained any action or suit.”” In a suit 
brought by the assignees of a bankrupt, it was held that the 
defendant could not be allowed to prove that the petitioning 
creditor’s debt was a fraudulent contrivance between him and 
the bankrupt. Young v. Timmins, 1 Crompt. & Jerv. 148. 
Mr, Baron Bayley said, ‘‘ I think that the legislature intended 
to prevent the agitation of such questions in cases like the pres- 
ent. The object of the legislature was, that the depositions 
should be conclusive at the trial, leaving the parties to agitate 
the merits of the commission elsewhere.’”? And he also said, 
that it did not follow from the words of the statute, that the 
depositions were to be conclusive, upon a petition to the chan- 
cellor to supersede the commission. 

The general provision in § 18 of the statute, for superseding 
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and setting aside the proceedings, we think is an answer to an- 
other exception, and perhaps to an objection to the statute itself; 
namely, that it does not provide that notice shall be given to the 
insolvent debtor himself, before a warrant issues to take his 
property into custody. But to understand the statute, we must 
consider its purpose, especially in that part of it which provides 
for a compulsory insolvency, at the instance of the creditors ; 
being obviously the only case, to which the objection can apply, 
because, in all others, the proceedings are commenced by the 
insolvent himself. The object was to prevent unjust prefer- 
ences ; in fact to prevent all preferences, and to make an equal 
distribution of all the debtor’s estate, before it is abstracted ; 
and for that purpose to prevent it from being concealed or 
fraudulently conveyed. Had provision been made, that previous 
notice should be given to the debtor, and a day assigned for him 
to show cause why he should not be declared bankrupt, it would 
nave given him an opportunity to withdraw or conceal his prop- 
erty, or make fraudulent conveyances, by which the policy of 
the statute would have been defeated. Undoubtedly, where 
one’s rights are to be so deeply affected, as they must be by 
taking all his property, to be administered by strangers, he 
ought to have notice sufficiently seasonable to enable him to 
prevent it, if his case is not such as to bring him within the 
operation of the law. To accomplish both these objects, the — 
statute wisely provides for laying the hand of the law, in the 
first instance, and without warning, upon all his property, in 
order to secure and preserve it until other proceedings can be 
had ; with a provision, that the debtor may immediately apply 
to a proper tribunal for relief, if he has good cause to show for 
it. In this way, the warrant to an officer, in the first mstance, 
to take immediate possession of the debtor’s property for the 
benefit of all his creditors, like the ordinary attachment on mesne 
process, at the commencement of a suit, operates as a mere 
sequestration, until the rights of all parties can be judicially 
ascertained. | 
Judgment for the plaintiff. 
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TempLe Fay & others vs. Fitch WINCHESTER. 


A letter of attorney, empowering the attorney to sell any of the constituent’s real 
estate, authorizes him to sell real estate which’ the constituent acquires after the 
execution of such letter. 

F., by his last will, made in 1823, devised and bequeathed his property to W., and 
soon after authorized him, by letter of attorney, to sell any of his (F.’s) real estate ; 
F, afterwards acquired real estate, which W. knew would not pass by the will: W. 
thereupon conveyed said real estate, by virtue of his letter of attorney, for the 
purpose of securing the same to himself, and preventing its descent to F.’s heirs; 
and this purpose was known to the grantee: The grantee gave his note for said 
estate, payable to F., and also executed a lease thereof to F. reserving a rent equal 
to the interest on the note: F. remained in possession of said estate, while ne 
lived, and it did not appear that he had any knowledge of these transactions, or that 
he knew that the estate would not pass by his will: After F.’s death, W. gave up said 
notes to the grantee, who had not recorded his deed, and he then conveyed the estate 
to W., who afterwards procured the deed, which he had given to said grantee, te 
be recorded. 

Held, in a writ of entry by F.’s heirs against W., that his said proceedings were a 
fraud upon F. and his heirs; that the estate descended to them; and that, although 
F. intended that W. should have all his property, yet his heirs were entitled to re- 
cover the estate. 


Writ or Entry, in which the demandants, as heirs of 
Alpheus Fay, demanded possession of two undivided fifth parts 
of a tract of land in Southborough, called the Bellows farm. 
The trial was before Wilde, J. who reported the case as fol- 
lows : 

It was admitted that said Alpheus Fay, by his last will, dated 
April 28th 1823, and duly proved and allowed on the 7th of 
December 1830, after giving a legacy of one dollar to his 
mother, devised and bequeathed all the residue of his property 
to the tenant, whom he also appointed executor. At the date 
of the will, said Fay held three mortgages, one on each of three 
farms in Southborough, of which said Bellows farm was one. 
In the summer of 1823, he took possession of said farms, by 
virtue of the several mortgages, for breach of condition, and 
held possession until the several equities of redemption were 
foreclosed. 

On the 20th of February 1824, said Fay gave to said Win- 
chester, the tenant, a power of attorney, authorizing him to sell, 
lease or exchange, any of his real estate. Said Winchester 
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acted as the agent and attorney of said Fay, until his decease. 
On the 17th of January 1827, said Winchester made three — 
deeds of said three farms to his father, Jacob B. Winchester, 
then residing at Salem;. which deeds were executed in the 
name of said Fay, by the tenant, as his attorney, and were 
recorded on the day on which said Fay’s will was proved. 
The demandants introduced evidence tending to prove that 
said deeds were made without the knowledge of said Fay, and 
that he was ignorant thereof to the time of his death; and there 
was no evidence tending to prove that he had any knowledge of 
their existence. ‘There was, however, evidence that he was | 
intemperate, and was occasionally so infirm as to ‘A, incapable 
of managing his business. 
Said Jacoo B. Winchester testified, that said deeds were 
made for the purpose of securing said estates to said Fitch 
Winchester, and to prevent their descent to the heirs of said 
Fay, and because said Fitch Winchester knew that said estates 
would not pass to him under said will. And he further testified, 
that he was at Southborough, several times, after the making of — 
the deeds, and before the decease of said Fay; that he saw 
said Fay, at those times, but never spoke to him about said — 
deeds or estates. The consideration for said deeds was a 
promissory note by said Winchester to said Fay, payable on 
demand and interest ; and said Winchester, at the same time, — 
made a lease of said estates to said Fay, the rent to be equiva- 4 
lent to the interest of the notes, so long as Fay should remain — 
in possession. 
After said Fay’s death, Fitch Wineteltan the tenant, gave 
up these notes to J. B. Winchester, the promisor, who con- — 
veyed the estates to said Fitch, to hold the same in fee. 
The tenant introduced evidence of the declarations of said 
Fay, tending to prove, that from the time of making said will, 
up to near the time of his death, he intended that the tenant : 
should have all his property. | 
There was no evidence tending to prove that said Fay did or — 
did not know that said estates would not pass to said Winches- 
ter, under said will. 
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The demandants contended, that said power of attorney was 
not sufficient to authorize the conveyance of said estates ; and 
that said estates did not pass to the tenant by the will ; and that 
said deeds to Jacob B. Winchester were fraudulent and void, 
even if the power of attorney were sufficient to authorize any 
conveyance of said estates by the tenant. | 

The judge ruled that the power of attorney was sufficient to 
authorize the tenant to make sale and conveyance of the estates, 
and that the sale to Jacob B. Winchester was good, if there 
was no fraud in it; that if the testator had, knowledge of the 
conveyance, it was valid and not fraudulent ; that if he had no 
knowledge of the conveyance, yet if the tenant believed, from 
the testator’s declarations, that it was according to his wishes, 
and if the jury believed that it was according to his intentions in 
regard to the estate, it was a good conveyance ; but if it was 
known to the tenant, that he was abusing his power, the con- 
veyance was fraudulent and void. And the jury were instructed 
to determine whether the tenant supposed he had the right and 
power to make the conveyance, and if so, then to determine 
whether the conveyance was in pursuance of the testator’s 
wishes in respect to the disposition of his property ; and if they 
found for the tenant, on these points, the verdict should be re- 
turned for him. 

A verdict was returned for the tenant. New trial to be 
granted, if the said rulings and instructions were wrong. 

This case was argued at the last October term. 

Newton & C. Allen, for the demandants. 

Merrick § Washburn, for the tenant. 

Suaw, C. J. As we understand the case stated in this re- 
port, it is this: Alpheus Fay, the ancestor of the demandants, 
made his will in 1823, by which he gave all his estate, real and 
personal, to the tenant, Winchester. At that time, the testator 
held several mortgages on estates, not foreclosed. Some: time 
after making the will, the testator executed a power of attorney 
to Winchester, authorizing him, amongst other things, to sell, 
lease or exchange real estate. One of the questions made at 
the argument was, whether the attorney, under this power, 
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could convey estate afterwards acquired by the constituent. We — 
have no doubt, that if the authority were otherwise sufficient to 
convey such estate of the constituent, it would extend as well to 
after-purchased estate, as to estate held by the constituent at the 
time of the execution of the power. But the real question is 
of a different character. : 

As the law stood, when the will in question was made, the © 
devise would not operate to pass after-acquired real estate; and 
by a well known rule of law, in force in this Commonwealth, 
estate of which the testator had a mortgage not foreclosed at — 
the time of the execution of the will, but foreclosed before the 
testator’s decease, was regarded as after-purchased real estate, 
and did not pass by the will. This rule was known and under- 
stood by Winchester. Ballard v. Carter, 5 Pick. 112. Brig- — 
ham v. Winchester, 1 Met. 390. | 

As the will then stood, if there had been no republication, 
revocation or other change, the real estate, upon which the 
mortgages had so become foreclosed, would have remained as 
undevised property, and descended to the heirs at law, notwith- — 
standing the residuary clause in the will, giving all the real and ~ 
personal property to the tenant, Winchester. In this state of — 
things, Winchester availed himself of the power of attorney, 
and conveyed by deed to his father, residing in Salem, the farms — 
in Southborough, taking his promissory note for the purchase- — 
money, and taking a lease back to the testator ; the rent reserved — 
being equivalent to the interest on the notes. ‘The deeds were — 
not recorded, and it does not appear that they were known to 
the testator ; nor does it appear that they were not. After the 
decease of the testator, the notes were given up, and J. B. — 
Winchester, the father, executed deeds of conveyance to his © 
son, the tenant. . a 
This transaction, upon the face of it, bears strong marks of 
being colorable and pretended, and not a real and actual sale. 
Perhaps if it stood thus, it would be proper to submit this evi- — 
dence to a jury, with instructions, that if it were colorable and 
pretended, and not intended as a real sale to J. B. Wincheste>;_ 
if the purpose was to defeat the legal operation of the will of — 
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the testator and the law of descent, and merely put the property 
in a situation to appear to pass as personal property, under the 
operation of the will, and prevent its going by descent to the 
heirs ; it was an unwarrantable use and an abuse of the power, 
and fraudulent ; and, as against the heirs, nothing passed by the 
deeds to J. B. Winchester. But as the case stands, it is ex- 
pressly found, that the intent of this conveyance under the power 
was ‘‘to secure said estates to said Fitch Winchester, and to 
prevent their descent to the heirs of said Alpheus Fay, and 
because the said Fitch Winchester knew that said estates would 
not pass to him under said will.”? ‘This was testified to by the 
grantee, and therefore this purpose must have been known to him. 

We think the only legitimate and proper use which Fitch Win- 
chester could make of the power, was to execute it for the use 
and benefit of the testator. It was a naked power only, uncon- 
nected with any interest in the attorney himself. ‘To use it for 
his own purposes, and to defeat the will of the testator and the 
law of descent, with a view to make the will operate upon prop- 
erty, for his own benefit, upon which, by the force of law and 
the act of the testator, it would not operate, was a fraudulent 
use of it, and the estate did not pass by it. 

Nor do we think the force of this consideration would be 
obviated by proof that the testator had the intent, or declared the 
intent, that all his property should go to Winchester. That in- 
tent was declared by the will itself. But the law would not 
have carried that intent into effect, so as to pass the after-pur- 
chased real estate ; and the devisee could himself do no act, to 
make the will extend further and give it a wider operation, than 
the testator himself had given it. It is very clear that an intent 
of the testator, not carried into execution, by an actual republi 
cation of the will, or other legal devising act, could not have given 
the devisee such after-purchased estate ; and no act of the devisee 
himself, in aid of such an intent, not sanctioned by the testator, 
could make it more effectual. The court are therefore of opin- 
ion that the conveyance by Fitch Winchester to J. B. Win- 
chester, in the manner and for the purposes stated, was a fraud 
upon the testator and the heirs at law; that nothing passed by 
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it; that Alpheus Fay died seized of the demanded premises; — 
and that the estate descended to the heirs at law. 
New trial ordered. 


Witiiam Sigourney & another, Administrators vs. Susan- 
NA StTocKwELL & another. 


A judgment was recovered by default, in a writ of entry against a mortgagor, by the 
administrators of a party, who, at the time of his decease, held the mortgage by a 
transfer thereof to him, but without any written assignment: The mortgagor, after 
the action was commenced, but before it was entered in court, conveyed all his in- 
terest in the mortgaged premises to M., and died before execution issued on the 
judgment: His widow was appointed administratrix of his estate, and her dower ~ 
therein was assigned to her out of said mortgaged premises: A writ of scire facias 
was brought against the widow and M., to obtain an execution against them, on the 
said judgment against the mortgagor. He/d, that the writ could not be maintained. 


Tue defendants were called upon, by a writ of scire facias, 
to show cause why a writ of execution for possession and for 
costs should not issue against them on a judgment recovered by — 
the plaintiffs, as administrators of the estate of Andrew Sigour- 
ney, against Nathaniel Stockwell, in a real action, at the March 
term, 1840, of the court of common pleas in this county. ‘The 
case was submitted to the court on the statement of facts which — 
follows : 

‘¢ The plaintiffs, as administrators of the estate of Andrew 
Sigourney, sued out a writ against Nathaniel Stockwell, on the — 
15th of February 1840, which was duly served on the same day, 
and was returned and entered in the court of common pleas at 
the March term 1840, and the said Nathaniel was defaulted, at — 
the same term, in said suit. Said term ended on the 12th day 
of March 1840. The plaintiffs declared, in said writ, that said 
Andrew, in his lifetime, was seized of the demanded premises — 
‘in fee and in mortgage,’ and that said Nathaniel, ‘since that 
time,’ had entered into the premises and still held the possession 
thereof against the plaintiffs. Judgment was rendered; as upon 
a disseizin, and not the conditional judgment as in case of a 
mortgage. ‘T'wo wriis of possession have issued on said judg- 
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ment against said Nathaniel ; one dated May 8th, and the other 
December 10th, 1840. On the last of these writs, possession 
was delivered to the plaintiffs by an officer, January 20th 1841. 

‘¢ The defendants claim to hold said estate, as follows: Said 
Susanna Stockwell claims to hold one third part thereof as 
dower, which was set out to her as the widow of said Nathaniel ; 
and Sylvester M‘Intire, (the other defendant,) claims to hold 
the residue of the interest and title to said estate, under and by 
virtue of a deed of quitclaim given to him by said Nathaniel. 
And if the evidence is admissible, the'defendants can prove that 
said Nathaniel continued in possession of said premises until his 
decease on the 22d of April 1840, and, on the 29th of February 
1840, conveyed the same to said M‘Intire, by deed of quitclaim 
recorded March 4th 1840. On the 22d of August 1840, dower 
in said premises was set out to said Susanna, who is the widow 
of said Nathaniel, and is also administratrix of his estate, by 
three men mutually chosen for that purpose by her and said 
M‘Intire. ‘The defendants can further prove that the only 
mortgage (if any) upon said premises was given by said Na- 
thaniel Stockwell to one Samuel Campbell, dated May 2d 1805, 
to secure payment of a note for $766-16, by annual instalments, 
in about seven years. ‘The plaintiffs can prove that said note 
and mortgage had been in possession of said Andrew Sigourney, 
their intestate, for several years before his decease, and that the 
interest had been paid thereon, up to near the time of his de- 
cease ; but that they had never been assigned to said Andrew 
by writing. ‘This was the only title of said Andrew to said 
estate. 

*¢ Tf, upon the foregoing facts, or such part thereof as are ad- 
missible as evidence in the case, the court shall determine that 
the plaintiffs are entitled to have their writ of possession against 
the defendants, then the defendants shall be defaulted ; otherwise, 
the plaintiffs shall become nonsuit.”’ 

The argument was had at the last October term. 

Bacon, for the plaintiffs. By the common law, if not by the 
revised statutes, scire facias lies on a judgment in a real as well 

as in a personal action. Bac. Ab. Scire Facias, C. 5. Lessee 
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of Walden v. Craig’s Heirs, 14 Pet. 147. Proprietors of 
Kennebec Purchase v. Davis, 1 Greenl. 309. And the original 
tenant, and those claiming under him, cannot plead or prove 
any thing which might have been pleaded or proved in the orig- 
inal action; whether the judgment was upon plea or default. 
Bac. Ab. Scire Facias, KE. Wilcox v. Mills, 4 Mass. 218. 
Thatcher v. Gammon, 12 Mass. 269. McFarland v. Irwin, 
8 Johns. 77. . Bradford v. Bradford, 5 Connect. 127. This 
writ is rightly brought against the ter-tenants only. ‘The heirs 
of Stockwell have no interest in the case. 2 Saund. 7, note (4). 
Or if they should regularly have been made parties, the objec- 
tion should have been taken by a plea in abatement. 14 Pet. 
ubi sup. Whitney v. Camp, 3 Johns. 86. 

If scire facias will not lie, the right of the original demandant 
is lost. If his administrators, (the plaintiffs,) should bring 
another action, the former judgment would be a bar. 

As M‘Intire purchased of the intestate, after the original 
action was commenced, he is privy in estate, and is bound by 
the judgment. 1 Story on Eq. §§ 404-408. Fonbl. (Laus- 
sat’s ed.) 418, note. See also Adams v. Barnes, 17 Mass. 
365. Hunt v. Hunt, 17 Pick. 118. 

Newton, for the defendants. This writ is against the admin- 
istratrix of the deceased tenant in the original action— she being 
also tenant in dower of part of the demanded premises —and 
also against M‘Intire, a ter-tenant, who purchased the premises 
of the intestate, after the original action was commenced. But 
how is M‘Intire liable for the costs of that action? ‘This is an 
attempt to unite a real and personal action in one process, against 
two persons, whose liabilities, if any, are unlike. 

Scire facias on a judgment in a real action, after the death 
of the tenant, must be brought against his heirs. Lessee of Wal- 
den v. Craig’s Heirs, 14 Pet. 153. Com. Dig. Execution, 
A. 2. And the defendants have not waived this objection by 
the statement of facts to which they have agreed. 

The widow holds her dower discharged from all judgments, 
&c. against the husband ; Cruise’s Digest, Tit. 6, c. 3, § 40; 
and yet, if execution can issue Bees her, it must affect her 
right as tenant in dower. 
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There is no necessity for this writ of scire facias, as the 
plaintiffs have entered in pais, and may try their title by action. 
The writ is not stricti juris, but discretionary only. 1 Roscoe 
on Real Actions, 348. * 

Washburn replied. 

Suaw, C. J. The ground upon which the court decide that 
this writ of scire facias cannot be maintained is, that it is unne- 
cessary for the purpose of doing justice to the parties. We are 
strongly inclined to the opinion, that if a writ of scire facias 
will lie at all, to carry into effect the judgment in question, it 
would not lie against these defendants. It does not appear that 
the widow had any interest which would be affected by the judg- 
ment.. Her right of dower arose from the fact that her husband 
was seized of the estate during the coverture. If the plaintiffs 
hold by force of the judgment, it will not defeat or impair that 
right. ‘There is no ground, therefore, to maintain it against her. 
And we should be strongly inclined to think that it could not be 
maintained against M‘Intire without summoning the heirs of the 
party against whom the judgment was rendered. But on these 
points we have not thought it necessary to examine the author- 
ities, in order to decide the case on principles of technical law. 

It is a scire facias brought to carry into effect a judgment by 
process of execution. Various facts are agreed by the parties 
to be true, if they are competent evidence upon the question, 
whether this was a valid judgment. But we think we are pre- 
cluded from considering them, by the settled rule, that on a scire 
facias it is not competent to plead, or give in evidence, facts, 
which might have been used by way of defence, in the first suit. 
A writ of scire facias is a judicial writ, grounded in whole or in 
part upon matter of record, grantable by the court, ordinarily as 
a matter of course, when a judgment has been rendered, but 
where, from the death of parties or otherwise, execution has not 
been sued out, and where such execution is necessary, to enable 
the party, who has a judgment, to obtain the benefit of it. 

In the present case, the judgment was in the usual form of 
judgment in a real action, in which the demandants counted on 


the seizin of their intestate, and a disseizin by the tenant. Far 
; AA * 
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though they declared that their intestate was seized in fee and in 
mortgage, yet they took judgment generally upon his seizin, and 
not the conditional judgment given to a mortgagee by statute. 
On such a judgment, no writ of seizin, and no execution of the 
writ of seizin by the sheriff, is necessary to give effect to the 
judgment. If it is a valid judgment, as between the parties, it 
binds the title as effectually without a writ of seizin, as by its 
execution. JWVcWNeil v. Bright, 4 Mass. 300. In this respect 
such a judgment is distinguishable from that where some further 
act is necessary to be done to give it complete effect. Thus in 
judgment of dower, the judgment decides nothing more, than 
that the plaintiff is entitled to be endowed of certain estate 
described. Until an assignment under the writ of execution, 
issued on such judgment, she does not become seized of any 
specific estate. Hildreth v. Thompson, 16 Mass. 191. 

In the present case, it appears that the plaintiffs did sue out 
two writs of habere facias successively, on this judgment, under 
the last of which the officer returned that he had put the plain- 
tiffs into possession. It is very obvious that, as legal process, 
these writs of habere facias were a mere nullity, because they 
were issued after the death of Stockwell, the defendant. At 
the same time, the entry of the plaintiffs, accompanied by the 


sheriff, was a good entry in pais, to give effect to the judgment, 


and enable the plaintiffs to count on their own seizin in any new 
action, if in other respects the judgment was valid and binding 


against all parties, against whom it might be set up, as proof of — 


title. Without, therefore, intending to express any opimion as 
to the effect of that judgment, against. the defendant, M‘Intire, 


or against the heirs of Stockwell, or any other party, we think | 


that this scire facias ought not to be sustained. If well brought 
and against the proper parties, of which we have great doubt, it 
_ would be an inconvenient remedy, and not well adapted to meet 


and decide the merits of the controversy between the parties in- 


terested, and is therefore not to be sustained, except in a case 
where there is no other and better remedy. But in this case no 
such reason exists ; because if the judgment was a valid and 


’ 
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binding one, this process is unnecessary. If it was not, the 
plaintiffs are not entitled to it. | 
as | | Plaintiffs nonsuit. 


Timotny Tart & wife vs. OpapranH Morse & others. 


*® 
A testator devised all his real estate to his sons, by their paying to each of his daugh- 
ters a certain sum “ out of the estate.” Held, that-the sons took an absolute estate 
in fee, charged with the legacies to the daughters, and not an estate upon condi- 
tion ; and that the daughters had a remedy, for non-payment of their legacies, not 
only against the sons, but also against any ter-tenants who purchased the estate 
with notice of the charge. 


2 


THis was a writ of entry to recover one undivided seventh 
part of a tract of land in Douglas, which was formerly owned by 
Aaron Marsh, the father of the female demandant, and was set 
off, under the provisions of his will, to his widow, during her 
life. 

A trial was had at April term 1841, of which the following 
is areport: Aaron Marsh, the former owner of the demanded 
premises, died in 1807, leaving seven children, viz. three sons 
and four daughters, and his will was duly proved and allow- 
ed on the 26th of May of that year. The will contained this 
clause: ‘‘ I give, devise and bequeath to my three sons, Fuller, 
Aaron and Eli, all my real estate, to be divided equally among 
them, after deducting: $100, which Fuller is to have more than 
the others, by the said Fuller, Aaron and Eli’s paying to each 
of my daughters, to wit, Lydia Hill, the wife of Caleb Hill, 
Sally, Sukey and Polly, out of my estate, after my just debts 
are paid, and deducting the legacy to my wife, and the $100 to 
my son Fuller, in the proportion, that as often as a son shall 
have $600, a daughter shall have $400. And in order to 
ascertain what each daughter shall have, my will is, that three 
judicious men shall appraise my real estate, at the expiration of 
three years after my decease, and that appraisement shall be the 
sum to be taken to ascertain’ each daughter’s portion, in the 
proportion above mentioned : That Lydia shall receive her por- 
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tion in three years after my decease ; but what she has already 
received and I have charged against her, as part of her portion, 
is to be deducted from her portion ; and my other daughters shall 
receive their portions, as they shali arrive to the age of twenty- 
one years or marriage.” ; 

The said daughters all married under age. Polly, the female 
demandant, was married July 2d 1818. 

On the 31st of January 1810, commissioners were appointed 
by the probate court, to set off to the testator’s widow, accord-— 
ing to his will, one third part of his real estate, to be held by 
her during life ; and the report of the commissioners was ac 
cepted by said court, May 28th 1811. 

An appraisement of the entire real estate was then made ; 
and it appeared that the sons paid to the daughters what they 
could respectively take, under their father’s will, having refer- 
ence only to the two thirds of said estate, which was left to the 
sons after said assignment to their mother. ‘There was also 
evidence tending to prove that the sons had paid the daughters 
what would come to them on account of the other third part of 
said estate. But this was denied by the demandants. 

The widow of the testator died before the commencement of 
the action. 

The tenants derived title to the demanded premises under 
conveyances from the several aforesaid devisees, Fuller, Aaron 
and Eli, or their grantees. ‘These conveyances were made 
subject to the life estate of the testator’s widow, but no other 
incumbrance was therein expressed or noticed. It appeared, 
however, that the tenant, Morse, when he took. a conveyance 
of one third of the demanded premises, knew that the testator’s 
daughters made a claim on the estate ; but that he, at the same 
time, said he ‘‘ did not believe they had any such claim.” 

The demandants, before this action was brought, demanded 
of the several tenants, the sum they claim to be due, under the 
will aforesaid, on account of the third part of the estate assigned 
to the widow for life ; but they made no entry upon the de- 
manded premises. 

The jury were instructed, for the purposes of the trial. that 
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the demandants were entitled to recover, if they had not paid 
what was due to them on account of the estate assigned to the 
mother ; and a verdict was returned for the demandants. 

Judginent to be rendered on the verdict, against any or all 
of the tenants, or to be set aside and a new trial granted, ac- 
cording to the opinion of the whole court. 

This case was argued at the last October term. 

Newton & Barton, for the tenants. 

C. Allen, for the demandants. 

Wipe, J. This case depends on the construction to be 
given to the last will and testament of Aaron Marsh, whereby 
he devised to his three sons, Fuller, Aaron and Eli, under 
whom the tenants claim title, all his real estate, to be divided 
equally between them, by their paying certain legacies to his 
four daughters, of whom Polly Taft, in whose right the demand- 
ants sue, is one. ‘The question is, what estate the three sons 
took in the devised premises. On the part of the demandants, 
it is contended that they took an estate on condition, which be- 
came forfeited by the non-payment of the legacies. On the 
part of the tenants, it is maintained that the estate devised was 
an absolute estate in fee simple, but charged with the payment 
of the legacies to the daughters. 

To settle this question, we are to determine, from the terms 
of the will, what was the intention of the testator in the disposi- 
tion of his real estate. And it is clear that he intended his three 
sons should take an estate in fee simple ; for he devises to them, 
in express terms, all his real estate. And whether the devise 
was conditional or absolute, it is certain they were personally 
charged with the payment of the legacies to their sisters. 

Whether the devise were conditional or not, is a question of 
more difficulty, and does not depend upon any express words of 
condition, or technical language ; for it is a well established doc- 
trine, as laid down by Lord Coke, that many words in a will 
make a condition in law, that make no condition in a deed. Co. 
Lit. 236. On the other hand, if there be words of condition, 
they may be construed as a limitation, if the remedy to a party 
would otherwise be defeated: As if land of the nature of bor- 
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ough English be devised to the eldest son paying 40s. to the 
other children, it shall be taken as a limitation, and the other 
children may enter for non-payment : Whereas if it should be a 
condition, the eldest son himself, who was heir, would take ad- 
vantage of it. Com. Dig. Estates by Devise, N. 10. Wellock 
v. Hammond, Cro. Eliz. 205. Generally, however, if a man 
devises land to another, ad faciendum, or ea intentione, that he 
should do a particular thing, or ad solvendum, or that he pay a 
sum of money, &c. this makes a good condition. Co. Lit. 
204. 236. Lord Coke cites Crickmere’s case, Cro. Eliz. 146, 
and 1 Leon. 174, where a man seized of certain lands, holden 
in socage, had issue two daughters, A. and B., and devised all 
his lands to A. and her heirs, to pay unto B. a certain sum of 
money, which was not paid; and it was adjudged, that the 
words ‘‘ to pay,” &c. did amount, in a will, to a condition ; and 
the reason given was, that otherwise B., to whom the money 
was to be paid, would be remediless. A similar rule of con- 
struction was laid down in Boraston’s case, 3 Co. 20, in Port- 
ington’s case, 10 Co. 41, and in sundry other cases. In these 
cases, there was no charge on the real estate, and consequently 
the legatees had no certain security for the payment of their 
legacies. 

But a different rule of construction applies where there is 
superadded to words, which may be construed as words of con- 
dition, a charge on the estate devised, to secure the payment of 
the legacies. For if the estate was intended to be devised on 
condition, or by way of a conditional limitation, no further 
security on the same estate could be necessary. And if the 


estate be so charged, it is strong if not conclusive proof, that 


the testator did not intend that the devise should be defeated by 
the non-payment of the legacies, but that it should stand as secu- 
rity only. And this rule of construction applies to the will in 
the present case. ‘The land is given to the testator’s three 
sons, they paying to his daughters certain legacies out of his 
estate. All his real estate was given to the sons, the same to 
be appraised, and each of the daughters was to receive of the 
appraised value, in the proportion ‘‘ that as often as a son shall 
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have six hundred dollars a daughter shall have four hundred dol- 
lars.” By this clause in the will, we think it ‘sufficiently clear 
that the testator intended to charge the estate, devised to the 
sons, with the payment of the legacies to the daughters. And 
there is no other part of the will from which a different intention 
can be inferred. ‘That a devise of lands, the devisee paying 
‘¢ thereout,’’ or ‘‘ out of the estate,”’ certain legacies, is to be 
construed as a charge on the estate, is maintained by numerous 
authorities, most of which are cited and considered in Gardner 
v. Gardner, 3 Mason, 178. ‘That case was very ably argued 
by eminent counsel, and fully discussed by Story J. whose de- 
cision was afterwards affirmed by the supreme court of the 

United States. 12 Wheat. 498. In that case the testator had 
devised to one of his sons a certain estate, ‘“‘he paying all my 
just debts out of said estate :”? And it was held, that the debts 
were not a mere charge on the devisee, but a charge also on the 
land devised. It was argued in that case, that the estate de- 
vised was an estate on condition. But Story J. held, very 
clearly, that the language of the will fixed a charge on the estate. 
<¢ This,”? he remarks, ‘‘ is the common sense of the words of 
the will; and if we assume any other construction, we must 
strike from the will the words ‘ out of the said estate,’ which no 
court can be justified in doing without necessity, and more 
especially, when it would defeat the obvious intention of the 
testator.”’ ‘I‘he intention of the testator appears to us equally 
obvious in the present case. By charging his estate with the 
payment of the legacies, the testator manifested the intention of 
providing ample security for the legatees, and nothing more. 
His intention was to divide his real estate, in certain propor- 
tions, between his children. ‘The daughters, however, were to 
receive their portions in money, according to the appraised value 
of the lands, upon which they were to have a lien for their 
security. ‘I'his lien or charge on the lands seems inconsistent 
with a devise on condition ; for if the testator intended to give 
an estate on condition, there was no necessity for charging the 
lands, in order to secure’ the payment of the legacies. 

But if it were doubtful whether the testator intended to annex 
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a condition to the devise, or to charge the estate devised for 
the security of his daughters, we think it should be construed 
as a charge, rather than as a condition ; for a condition to defeat 
an estate is to be construed strictly. And if the devise in this 
case were on condition, it would be a condition subsequent ; for 
the estate vested in the devisees long before the legacies were 
payable. 

We have, however, no doubt that the testator intended to 
charge the estate devised, and not to subject it to forfeiture on 
the failure of the devisees to pay the legacies. Apt words are 
used to charge the estate, and they seem to indicate the inten- 
tion of the testator as clearly as if the estate had been charged 
in express terms. And this raises a strong presumption, that 
the estate was not intended to be given on condition. 

Considering then the estate devised as subject to a mere 
charge only, it follows that this action cannot be maintained. 
A mere charge is no legal interest in the land charged, as was 
laid down by Lord Eldon, in Bailey v. Ekins, 7 Ves. 323, and 
by Story, J. in Gardner v. Gardner. ’ 

The plaintiffs’ remedy, if not lost by neglect, and lapse of 
time, is by an action at law against the devisees, or against the 
ter-tenants, if they purchased with notice of the charge, accord- 
ing to the doctrine laid down in Swasey v. Little, 7 Pick, 296 ; 
or by a bill in equity, which is probably the more appropriate 
and effectual remedy. See Eland v. Eland, 1 Beavan, 235. 
4 Mylne & Craig, 420. 

Verdict set aside and a new trial granted. 
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CHARLES Tappan vs. Sitas Baitey & others. 


Where one gives a note as agent of a joint stock company of which he is a member, 
and a suit thereon is brought against other members of the company, he is a com- 
petent witness to prove his authority as agent, and also to prove other facts neces- 
sary to support the action. 

Where a company was formed for the purpose of purchasing timber land in Maine, 
and getting the lumber therefrom and selling it, and officers were appointed to take 
the general management of the concerns of the company, with power to appoint 

agents to transact its business ; it was /e/d, that an agent, appointed by such officers, 
had authority to give a negotiable note of the company in payment for services of 
laborers employed by him in getting out lumber, and that the members of the com 
pany, as partners, were liable to an action by the indorsee of such note. 


AssumpsiT by the indorsee of the following note: ‘‘ Nor- 
ridgewock, Me. April Ist 1837. For value received I promise 
to pay Albert G. Manley, or his order, three hundred dollars, 
at the Lincoln Bank in Bath, on the first day of September, 
1838, with interest after the first day of July next. David 
Wilder, jr., as agent of the Kennebec Lumber Co.” 

At the trial, the plaintiff, in order to prove that the defendants 
were members of the Kennebec Lumber Company, and _ that 
Wilder was the agent of the company, introduced evidence 
tending to show that there was a company, of many individuals, 
formed in the county of Worcester, in 1835, to purchase a 
township of land in Maine, and to manage the same by disposing 
of the lumber upon it ; that the defendants had either attended 
the meetings of the company, or acknowledged themselves to 
be members of it ; and, among other evidence, he introduced 
articles of agreement, whereby sundry persons associated to- 
gether as the Kennebec Lumber Company ; which agreement 
was signed by the defendants, among others.* He also intro- 


* Extracts from the indenture by which the members of the Kennebec Lum- 
ber Company were bound to each other. 

_And it has been agreed and is intended by all the several persons, parties to 
this indenture, of the first part, that they, with their associates, shall form a joint 
stock company, under the name and style of the Kennebec Lumber Company, 
to raise the sum of $ 123,168, as a capital stock, to be divided into one hundred 
shares of the value and price of $1232 each. That each person shall be enti- 
tled to so many shares thereof, as shall be subscribed for by him after his signa- 
ture to this indenture. And it is further intended and agreed, that all such 
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duced a circular notice, issued by the clerk of the company, by ~ 
direction of the directors, a copy of which had been sent by — 
him to each stockholder in the company, dated August Ist 1836, — 
calling the annual meeting of the company on the 31st of that 
month, and a ‘‘letter from the agent,”’ dated ‘‘ Gardiner, Maine, 
June 25, 1836,” addressed to Jesse W. Goodrich Esq., and 
signed by ‘* David Wilder agent.” 

The plaintiff then proved that said Goodrich caused an ad- — 
vertisement to be published, on the 14th of September 1836, 
and in three successive weekly numbers of two newspapers — 


real estate described in said deed, [namely, a deed of certain woodland in 
Maine] and such as may be hereafter purchased by said company, shall be 
vested in trustees, to hold upon the trusts herein contained, and manage and 
improve the same for the benefit of said parties of the second part, their heirs, — 
executors, administrators and assigns, as and in the nature of personal estate, — 
and in proportion to the number of shares owned and held by each, respec- 
tively. f 
That the several persons, parties to this indenture, of the first part, with their 
associates and successors, shall be and continue an association and joint stock — 
company of proprietors, under the name and style of the Kennebec Lumber 
Company, from the day of the date hereof until the dissolution thereof in man- — 
ner hereinafter provided, and will each be subject to observe and well and truly 
perform the terms, articles and regulations, hereinafter contained, &c. A 
Art. 15. At the annual meeting of the proprietors, they shall elect by ballot 
from their number a president and five directors. The president shall be, ez 
officio, member of the board of directors, &c. 
Art. 16. The president shall preside, &c., and exercise peri: supervision 
over all the concerns of the company, and the conduct of its officers. 
Art. 20. The directors shall have the general management and superintend- _ 
ence of the business and affairs of the company, subject to the votes, orders and — 
control of the proprietors in their meetings, and shall do all things necessary — 
and proper to carry the same fully into effect. a 
Art. 21. The directors may employ all such agents as shall be needed to — 
transact the business of the company in the best manner, and shall determine 
the reasonable compensation to be allowed to the trustees and other officers and — 
agents. : 
Art. 26. The directors shall have the control, management and administration 
of all the affairs, and prudential and pecuniary concerns of the company, in all ; 
cases not otherwise provided for in and by this indenture. 
Art. 35. The books of records of the company shall be open at all times to — 
the inspection of any proprietor, trustee or officer, and shall be admissible 
evidence of all facts contained therein, in all suits and questions between the j 
persons who may become parties to this indenture, and those claiming under 7 


them. 
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printed in Worcester, of which the following is a copy: ‘‘ Ken- 
nebec Lumber Company. ‘The annual meeting of the stock- 
holders of this company for the choice of officers, and the 
transaction of other business, was held at the Worcester House, 
on Wednesday the 31st of August last. The following are the 
officers for the year ensuing. [Here the names of the several 
officers were inserted.] David Wilder, jr. has again been ap- 
pointed agent to superintend the lumbering operations upon the 
land and river. The company in August A. D. 1835, with a 
capital stock of $123,200, one half of which is now paid in. 
The quantity of timber cut and sold from their land, last season, 
was from five to six millions feet, and the directors are now 
adopting measures to have double that quantity taken off during 
the coming winter. Per order of the Board of Directors. 
Worcester, Sept. 7, 1836.” 

The plaintiff also put into the case a letter from said Good- 
rich, dated December 11th 1837, addressed to Messrs. R. & 
F., who held certain demands against the company for collection, 
written upon the blank leaf of a circular letter sent to each of 
the stockholders of the company, dated December 1837, in 
which ‘‘ the officers of the company, the present year” are 
named, and among these ‘‘ agent to superintend the cutting and 
running of the timber on the land and river, David Wilder jr., 
of Bath.” 

Charles G. Prentiss, clerk of the company in 1835 and 1836, 
testified that David Wilder jr. was chosen agent by the di- 
rectors, in September 1835, and that his election was recorded 
in the directors’ books, and that he understood his agency to 
extend to the management of the company’s affairs in Maine. 

The plaintiff then introduced the deposition of Stephen Jew- 
ett of Bath, Maine, who testified that Wilder acted as the Maine 
agent of the company, in the years 1836, 1837, and 1838, at 
Bath, at the Chase Stream ‘Township, which was owned by the 
company, and on the Kennebec River ; that he had transactions 
with said agent to the amount of nearly $50,000, and never 
heard his agency denied by any of the company, not having seen 
nor communicated with any of them, except Goodrich, . Wilder, 
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and one Bowers, who is not one of the defendants; that Wilder | 
bought supplies for the operations on the township, some of the 
bills of which, to the amount of $1000, the deponent had paid ; 
that said Goodrich knew of these transactions by said agent, and 
was at times at Bath; and that the money, arising from the op- 
erations on the land, passed through the hands of said Wilder 
and said Goodrich ; but principally through the hands of Wilder ; 
that Goodrich and one Bowers, another member of the company, © 
were at Bath and looked over the accounts of Wilder’s doings 
with the deponent, and appeared to be satisfied with his doings” 
as agent. "k 

To prove the handwriting of Manley, the indorser of the note, 
the plaintiff called the said Wilder. The defendants objected 
to his competency, on the ground that he, being a member of 
the company, was interested to charge the defendants to con-— 
tribute towards payment of the note, although he was not a party” 
to this suit. This objection was overruled, and he was admitted 
and testified to the indorser’s handwriting. i 

The defendants denied that Wilder was their agent, or that, 
as such, he had a right to bind them by signing notes in their 
names ; and they contended that the present note was due from — 
him individually, if at all ; that there was no occasion for his 
giving the note, nothing being due to said Manley at the date 
thereof, though the amount would become due to him before the 
note became payable. ‘The defendants then introduced a con- 
tract made between said Wilder and the president and directors” 
of the Kennebec Lumber Company, dated September 21st 
1835, whereby said Wilder engaged to get off logs from their 
land, for three years, at a certain rate per thousand feet. | 

The plaintiff thereupon called said Wilder again as a witness, 
and he testified that said written contract, of the date of Septem-_ 
ber 21st, was given up and terminated by him and the directors 
of the company, on or about the day of the annual meeting of — 
the company in 1836, when all his accounts for operations up to- 
that time were settled by him and the directors, and a memo- 
randum for the balance due to him was given to him by the 
directors ; that it was thought advisable to change the mode of 
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carrying on their operations, and that he was appointed agent of 


the company, by said directors, to superintend their lumbering 


operations in Maine, under a salary by the year, and that he 
acted as such, from August 1836, till 1839, and resided in Maine 
for that purpose. He testified that he had not funds of the 
company sufficient to carry on these operations, without running 
them in debt; that the purchasers of the lumber made certain 
advances, before receiving it, to enable him to make advances 


to those whom he employed to cut, haul, and run the lumber ; 


that these advances generally covered about half the amount of 


these charges.; and that credit was given by the operators during 
the winter season, until the following July, or longer, by which 
time the owners of the lumber expected to get the same to the 
mills of the purchasers ; that this note and another were given 
to Manley for labor and supplies on the lands, and was the bal- 
ance due to him on the Ist of April 1837, for operations during 
the preceding winter; that the note was given payable at a 
longer time than the Ist of July, because it would be a con- 
venience to the company to have the credit, and would answer 
the purpose of the payee: ‘That he was not certain whether he 
had received funds of the company, by the first of July, suf- 
ficient to pay this debt, but his impression was that he had not. 
That he used some of the funds he received in advance, in the 
spring of 1837, to pay certain debts which he had personally 
contracted on account of the company, the year preceding, in 
carrying on their operations ; which funds, so used, he applied 
towards the discharge of the balance due to him from the com- . 
pany the previous year, for which he held the directors’ memo- 
randum above mentioned ; that he gave several notes to work- 
men and those furnishing supplies in the lumbering operations of 
the company, and that he rendered an account of the debts due 
for these operations from time to time, to the directors of the 


company, but not till long after the note was given, in which he 


stated whether they were due by note or on account ; and that 

upon the workmen’s leaving the land, in the spring, to go to 

their homes, he always gave them some memorandum, or writ- 

ten evidence of the balance due to them for labor or supplies. 
45* 
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The defendants contended that, under the articles of asso- 
ciation aforesaid, neither the directors nor their agent had a right 
to contract debts whereby to charge the stockholders, and that 
the defendants were not liable by reason of having signed said 
articles of association ; all the stock not having been subscribed 
for. . 

The plaintiffs contended, first, that by said articles, the di- 
rectors and their agent had the right to contract debts in carry- 
ing on the lumbering operations of the company ; and, secondly, 
if they had not, the company were bound by the acts of their 
agent, so far as strangers were concerned, by reason of having 


ee 


held themselves out to the world as partners, by their adver- — 


tisements in the case, and otherwise, as before stated. 

The judge, having intimated his views upon these points, the 
case was taken from the jury by consent of the parties, for the 
consideration of the whole court, upon the report of the case. 
A nonsuit or default to be entered, or a new trial to be ordered, 
as the court shall direct. 

The defendants objected to the above mentioned circulars, as 
evidence, because it was not proved how they were sent to the 
stockholders, nor that they were ever received by the defend- 
ants, or made known to them; also to said notices published in 
the newspapers, because there was no proof that the defendants 
ever saw them. «They also objected that it did not appear that 
a portion of these defendants were ever present at any meeting 
of said company, or consented to any of said operations, or that 
they ever had notice, in any of the calls for a meeting of said 
company, that any operations were to take place on said land ; 


or that they had knowledge of the above described doings of the: 


said company, or their directors. They also objected to the 
proof of the appointment of D. Wilder jr. as agent, by parol. 

It appeared that the whole number of 100 shares in the cap- 
ital stock of the company was not subscribed for, before the 
aforesaid proceedings were had. 

This case was argued at the last October term. 

Washburn, for the plaintiff. 

C. Allen §& Wood, for the defendants. 
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SHaw, C. J. In regard to the competency of Wilder as a 
witness, it appears to us, that upon the ground mainly relied 
upon, the objection goes to his interest in the question, and not 
in the event of the cause. The ground is, that having assumed 
to act and make this note, in the name and by the authority of 
the company, if he was not so authorized, he was personally 
bound by the contract, so that charging the company would tend 
to relieve himself from that responsibility. This is obviously 
an interest in the question only, because the judgment in this 
case, on whichever side it may be given, could not be given in 
evidence in a suit against him. Besides ; by the general rule, 
an agent is competent to prove the authority, under which he 
acted, and the acts done under it. Asa mere member of the 
company, Wilder is called to testify against his interest, because 
it is to charge the company with a debt, to the payment of which 
he will be liable to contribute. Blackett v. Weir, 5 Barn. & 
Cres. 385. Hall v. Curzon, 9 Barn. & Cres. 646. 

And upon the general question, the court are of opinion, that 
the articles constitute the signers a joint stock company, unin- 
corporated, and thereby made them partners. Looking at the 
general purposes expressed in the articles, and the name assum- 
ed by the company, indicating that they were not a mere land 
company, to purchase lands, in the expectation of a profit on 
the resale ; and considering the manner in which they immedi- 
ately went into operation, there is sufficient evidence to show, 
that the object of this partnership was, that of felling and getting 
out lumber from the tract of land mentioned in the articles, and 
other tracts of land in Maine, contemplated to be bought ; pre- 
paring and getting such lumber to market ; and selling it for the 

mutual profit and benefit of the shareholders. And it is a well 
known rule of law, that an agreement to carry on business by two 
or more jointly, and to share the profits, makes them responsible 
for all losses, and binds them by all contracts made by any of the 
partners or their agents, which are necessarily incident to carry- 
ing on the contemplated business. And in this case, we do not 
think that the complete formation of the partnership depended 
on the condition of 100 shares being subscribed for ; there being 
no such condition expressed in the articles, 
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Then the remaining question is, whether Wilder, the agent, 
had authority to give a negotiable promissory note to bind the 
company. ‘This must depend upon the terms of the articles of 
partnership, and the nature and purposes of the business to be 
carried on. If these are such, as from their nature, to require 
the drawing, indorsing and negotiating of bills of exchange and 
promissory notes, the agreement would imply an authority to the 
parties respectively, and to the agents employed to carry on the 
business of the company, so to draw, indorse, accept and nego- 
tiate bills of exchange and promissory notes. Supposing the 
object of the company were to carry on the business of banking, 
where private banking is not prohibited by law ; we could have 
no doubt that such authority would be implied from the nature 
of the contemplated business. So if the object were to estab- 
lish a trading company, in which the use of a large capital is 
necessary, and in the conduct of which it is convenient and use- 
ful, if not necessary, to make negotiable contracts, and it is 
usual to do so. 

In this case, the articles are voluminous, and it is difficult, 
without an attentive examination, to ascertain precisely the 
objects of the subscribers. We think, however, it sufficiently | 
appears that one object was, to get out lumber and bring it to 
market. ‘The articles provide for the annual election of direct- 
ors, and they authorize the directors to appoint agents. ‘They 
also provide for the choice of a president, who shall superintend ~ 
the doings of all other officers ; and the president and directors 
are charged with the general management of the interests of the 
company. . The evidence proves the appointment of Wilder, 
as the general agent of the company, to carry on the lumbering 
business in Kennebec, that the president was occasionally there, 
‘ to superintend the proceedings, and that he reported his doings 
from time to time, to the company. 

Here it is in proof, that the note in question was given for 
services actually done and performed by the promisee. Now 
without deciding whether this was so far a trading company, 
either by the express provisions of the articles, or by the nature 
of the business to be carried on, as that the company would be 
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bound to an indorsee, on bills of exchange or promissory notes, 
simply upon proof of the drawing, indorsement, acceptance or 
promise of an agent, and without proof of consideration, we are 
of opinion that the agent had authority to make contracts for 
labor and services, in the business of getting out lumber, and to 
give the negotiable promissory note of the company, in satisfac- 
tion of such labor and services, and that an action may be sus- 
tained upon it, by an indorsee. We think the consideration 
may be proved by evidence aliunde, and that it is satisfactorily 
proved that the note, in the present case, was given on a con- 
sideration, showing that it was within the scope of the agent’s 
authority ; and there is no intimation that the defendants have 
any set-off, or other defence which would have availed them, if 
the suit had been brought by the promisee. 
Defendants defaulted. 


SamvueL M. Burnsipe & others vs. Puiny Merrick & 
others. 


Real estate, purchased by partners, for the partnership business and with the partner- 
ship funds, though conveyed to them by such a deed as, in case of other parties, 
would make them tenants in common, is considered, in equity, as part of the part- 
nership stock, and is to be applied, if necessary, towards payment of the partnership 
debts. Though such estate is considered, at law, a8 the several property of the 
partners, yet itis held subject to a trust arising by implication of law, by which it 
is liable to be sold and the proceeds brought into the partnership fund, so far as is 
necessary to pay the debts of the firm; and neither the widow nor the heirs of a 
deceased partner can claim any beneficial interest in such estate, until the claims 
of the creditors of the firm are first satisfied. . 

Under St. 1838, c.'163, the assignees of an insolvent debtor, who is the surviving 
partner of a firm, are entitled to all the real estate of the partners which was pur- 
chased with the partnership funds, for the partnership business, and may maintain a 
bill in equity against the administrator, widow and heirs of the deceased partner, to 
compel a transfer to such assignees of his moiety of such real estate, that it may be 
disposed of by them for the benefit of the creditors of the firm, who may prove 
their demands against the surviving insolvent partner. 


Bitz IN Equity, in which the plaintiffs described themselves 
as “‘ assignees of Simon H. Allen, late of Shrewsbury, an 
insolvent debtor, and assignees also of said Allen and of William 


538 WORCESTER. 


Burnside & others v. Merrick & others. 


Pratt, deceased, late partners in business, under the firm of 
Simon H. Allen & Co.” The bill alleged, that on the 1st of 
January 1839, and long before, said Allen & Pratt were part- 
ners, and that during their partnership, viz. on the 13th of May 
1833, they purchased half an acre of land in Shrewsbury, and 
erected a brick store thereon for their use and accommodation, in 
their partnership business ; that said land was purchased, and said 
store erected, with the joint funds of said partners, to the amount 
of $ 3000, and that the same was considered and used by them, 
during their joint lives, as partnership property ; that on or 
about the Ist of February 1839, while said partnership was sub- 
sisting and their business carried on in said store, said Pratt 
died, leaving a widow, Eliza 8. Pratt, a minor daughter, Clara 
Pratt, his only heir at law ; that administration on his estate was 
committed to said Pliny Merrick, who represented the same to 
be insolvent, and obtained license from the probate court to sell 
all the real estate of said Pratt for the payment of his debts : 
That by operation of law, one undivided half of said land and 
store has descended to and vested in said Clara, subject to the 
right of dower of said Eliza 8. ; and that since the decease of 
said Pratt, the rents and profits of said store, to a large amount, 
have been received by, or to the use of, said Clara: That the 
equitable interest in said land and store belongs to the joint 
creditors of said partners, and ought to be sold and disposed of 
for their benefit, by the plaintiffs, as assignees of said firm : 
Wherefore the plaintiffs prayed relief in equity, masmuch as 
they had no plain, adequate and complete remedy at law, either 
to obtain seizin of said land and store, for the purpose of selling 
the same, pursuant to the insolvent law of the Commonwealth, 
or to obtain a discovery of the amount of rents and profits re- 
ceived as aforesaid —and that the court would appoint a guar- 
dian ad litem to said Clara, and decree that said Merrick should 
release all right and claim to said land and store ; that the guar- 
dian of said Clara, when appointed, should convey to the plain- 
tiffs all her right and title to said land and store, and discover 
and state the amount of the rents and profits thereof which have 
been paid to her use, since the decease of said William, her 
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father, and that all such rents and profits should be paid to the 
plaintiffs, or such part thereof as the court shall judge to be 
just and equitable — and for further relief. 

It was agreed that the bill should be considered as demurred 
to, with the following modification of the allegations therein : 

*¢Simon H. Allen and William Pratt agreed to become part- 
ners in trade, on or about the 13th of May 1833 ; and, at their 
request, one Nymphas Pratt, on the 16th of said May, pur- 
chased the land on which they afterwards erected the store 
mentioned in the bill, and took a deed running to said Allen & 
Pratt. On the 20th of said May, said Allen & Pratt entered 
into written articles of partnership, and subsequently to this, 
they paid, as partners, the amount of the purchase money agreed 
to be paid for said land, but did not commence trade in mer- 
chandize until after that period. ‘The materials for the store 
were purchased by the company, and the building thereof was 
superintended by them jointly.” 

This case was argued at the last October term, and again at 
the present term, by Burnside, for the plaintiffs, and by Wash- 
burn, for the defendants; and the opinion of the court was 
declared at the April term, 1843. 

Suaw, C. J. This is a bill in equity by the plaintiffs as 
assignees of the estate and effects of Simon H. Allen, an insol- 
vent debtor, under proceedings had by virtue of the insolvent 
law of 1838. ‘They describe themselves as the assignees of 
said Allen, and also of said Allen and William Pratt, deceased, 
late copartners under the firm of Allen & Pratt. We cannot 
perceive how this last designation of their official character can 
be sustained on the facts as we understand them. Allen & Pratt 
were partners in trade, in Shrewsbury ; Pratt died February 
Ist 1839, and administration was granted on his estate. ‘l'he 


insolvent proceedings against Allen, under which the plaintiffs 


were appointed assignees, were instituted in August 1839, six 
months after Pratt’s death. We however understand the facts 
to be, that as the surviving partner became insolvent, soon after 
the decease of the other partner, most of the debts due from 
him and to him were debts due to and from him as surviving 
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partner of the firm, so that, practically, the settlement of the 
affairs of Allen involved to a great degree the settlement of the - 
affairs of the firm ; and so, in a certain sense, the assignees of 
Allen were the assignees of the property of the late firm. | 

On the death of one of the partners, the partnership is dis- 
solved, and on such dissolution, the right to recover all debts 
and choses in action, in his own name, survives to the surviving 
partner, to enable him to collect all dues ; and he has a right to the 
custody and disposal of the personal property so far as is neces- 
sary to pay off and discharge all debts due from the partners, but 
no general and ultimate right of property by survivorship arises, 
as in case of strict joint tenancy, at the common law. As the 
plaintiffs have succeeded to all the rights of the debtor, as well 
in his character of surviving partner, as in his own right, they 
have no need of the aid of this court to enable them to obtain 
the possession and control of the personal property of the late 
firm, whether it consists in choses in action, or in goods and 
chattels. 

But this bill is brought against the administrator and heir at 
law of William Pratt, the deceased, to obtain, by a conveyance, 
sale, or otherwise, the-control of an undivided moiety of the 
real estate therein described, as part of the partnership stock 
and property, and which the plaintiffs, as assignees, are entitled 
to avail themselves of to enable them to pay the partnership 
debts, which may be proved against the estate of the insolvent, 
who is the surviving partner. 

The first question usually presented in a case in equity is, 
whether the court has jurisdiction. We think, in the present 
case, there is no doubt that the court has jnrisdiction under that 
provision of the Rev. Sts. ¢. 81, § 8, which gives jurisdiction 
‘in equity, in ‘‘all suits between copartners, joint tenants and 
tenants in common, and their legal representatives.” 

By the operation of the insolvent law, the assignee becomes 
the representative of the insolvent, and may maintain any suit 
necessary to the collection of the assets, and the recovery of 
the property of the insolvent. 

And further ; if the plaintiffs can recover at all, as the repe 
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resentatives of the creditors of the partners, it is becsuse, by 
operation of law, the moiety of the estate, which the defend- 
ants’ intestate took, as tenant in common, was liable in equity 
to be disposed of, and applied to the payment and discharge of 
the: partnership debts ; and if so, the defendants, as administra- 
tor, widow and heir at law, took the legal estate clothed with a 
trust for that purpose, and being a trust ‘‘ arising or resulting by 
implication of law,”? need not be created or declared by an 
instrument in writing. Rev. Sts. ¢. 59, § 30. 

We are then brought to the main question, which was dis- 
cussed at the bar, namely, whether real estate, purchased by 
partners, for the partnership business, paid for out of their part- 
nership funds, or received in satisfaction for partnership debts, 
under deeds in common form, conveying the estate to them by 
their several names, that is, by such a deed as, in case of other 
parties, would make them tenants in common, shall be considered 
as partnership stock, and if so, how and in what mode ? 

Though there has been much diversity of judicial opinion 
upon the subject, we think the prevailing opinion now is, that 
real esiate, so acquired, is to be considered at law as the several 
property of the partners, as tenants in common; yet that it is 
so held, subject to a trust, arising by implication of law, by 
which it is liable to be sold, and the proceeds brought into the 
partnership fund, as far as is necessary to pay the debts of the 
firm, and ‘to pay any balance, which may be, due to the other 
partners, on a final- settlement ; and cannot be held by the sepa- 
rate owner, except to the extent of his interest in such final 
balance. And it follows as a necessary consequence, that when 
the firm is insolvent, the whole of the property, so held, must be 
brought into the partnership fund, in order to satisfy the partner- 
ship creditors, as far as it will go for that purpose. 

And it follows as another necessary consequence, that neither 
the widow, nor heir at law, can clan any beneficial interest in 
such estate, until the claims of creditors are first fully satisfied. 

For a more full statement of the grounds of this opinion, and 
an examination of the authorities, we refer to the case of Dyer 
v. Clark, March term, Suffolk, 1843, which was under consid- 
eration at the same time with the present case. 

VOL. IY. 46 
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The general principle, providing for the settlement of all 
partnership debts as well as several debts, and for the application 
of the joint as well as the several property of debtors, under an 
insolvent proceeding against one only, is recognized and declared 
in the insolvent law of 1838, § 21, which provides that when 
two or more partners become insolvent, a commission may issue 
against all, and the partnership creditors may prove, and the 
seperate creditors of each partner may prove their debts, and 
the assignees shall keep separate accounts, and the proceeds of 
the joint stock shall be appropriated, in the first instance, to pay 
partnership debts, and the separate property of each to pay his 
separate creditors ; and the surplus only, if any, after satisfying 
the one class of claims, is to be carried to the fund applicable — 
to the satisfaction of the other. Here, what constitutes the joint 
stock, is not stated; nor, if it embraces real estate purchased 
with partnership funds, is it material to consider whether it is so 
regarded as partnership property, in law or in equity ; because, 
by force of the statute, all the property legal and equitable, joint 
and separate, vests in the assignees, for the creditors ; and when 
they have appropriated it according to the directions of the 
statute, it is wholly unimportant, whether, in theory of law, they 
received it as the legal estate of the debtor transferred to them 
by force of the assignment, or as a trust or right in equity so far 
to control it, as to make it applicable by a sale or otherwise, to 
the payment of the partnership debts of the insolvent. 

This provision of the statute also recognizes another principle 
important to the present case, and one which is adopted as a 
general rule in distributing the effects of partners ; which is, that 
partnership funds shall first be applied to pay partnership debts, 
and separate funds to pay separate debts. It is regarded as a 
rule founded in natural justice, and calculated to do equity. It 
is probably founded on the consideration, that each party has a 
preferable claim in equity to participate in the fund raised or 
increased by the credit he has given to. the debtor. 

Upon the facts set forth in this bill, and admitted by the de- 
murrer, and also as contained in the agreed statement of facts, 
we are of opinion that the real estate in question must be con- 
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sidered as partnership property. The partnership was agreed 
on before the purchase of the land, and the land was purchased 
for the purpose of building a store in which to carry on the 
partnership business ; the cost of the land was but a small part 
of the cost of the estate; the cost of erecting the building, 
which was the principal charge, was paid out of the partnership 
funds. Under these circumstances, it must be deemed part of 
the joint stock of the partnership, and subject to be applied in 
equity to partnership purposes. 

But, as the above cited provision of the statute does not, in 
terms, apply to the present case, inasmuch as here there were 
not two persons in partnership when the application was made, 
and the warrant issued, a question arose whether the case was 
within the principle and equity of the statute. The object of 
this bill is, to require the widow and heirs to do what the partner, 
if living, would have been bound to do, namely, to apply the 
moiety of the partnership real estate, held by him, to the payment 
of the partnership debts. By the decease of one of the partners 
the partnership was dissolved, and the undivided half of the real 
estate vested in his heirs at law. But we cannot perceive that 
this makes any difference in principle. If we are right in the 
former part of this opinion, then the heirs took the moiety of the 
deceased partner, subject to a trust for the surviving partner and 
the creditors ; and it could not be discharged of that trust, till 
the partnership debts were paid. It is not the dissolution of the 
partnership, by the decease of one of the partners or otherwise, 
which discharges the trust ; but the settlement of the partnership 
account, the discharge of all the partnership debts, and payment 
of the balance, if any, due to the other partner. Although, 
therefore, by the decease of one of the partners, and a consid 
erable lapse of time, before these insolvent proceedings were 
commenced, the relation between these parties was in some re- 
spects changed, yet that change does not affect the right of these 
plaintiffs to claim the property in question, as estate held in trust 
by the defendants, for the use of the plaintiffs, as representatives 
of the creditors of the partners. 

A further questior occurred, whether this proceeding. is ne- 
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cessary, in order to make the real estate applicable to the pay- 
ment of the debts of the partnership, and whether the creditors 
have not another remedy at law. This question arises under 
our statute, varying, in this respect, the rule of the common 
law. By the common law, the creditor of a partnership had no 
remedy by action against the estate of the deceased partner. © 
But the Rev. Sts. c. 66, § 27, following St. 1799, ¢. 57, 
provide, that where two or more are jointly indebted, and one 
dies, his estate shall be liable therefor, as if the contract had 
been joint and several. Connecting this with the familiar pro- 
vision, here, that the real estate of a deceased debtor may be 
sold under license, for the payment of debts, it may be con- 
tended that this same estate might be applied to the same debts, 
through the administrator. 

But we think there are several answers to this objection. In 
the first place, the legal estate, thus sold under a license, would 
be subject to dower, and perhaps other incumbrances, to which, 
as partnership property, it ought not to be subject. The heirs 
at law would take the rents and profits, from the decease of the 
ancestor to the sale by the administrator. Gibson v. Farley, 
16 Mass. 280. But-perhaps a more satisfactory answer is, that 
this would take the management and administration of the prop- 
erty out of the hands of the representatives of the partners, to 
whom it properly belongs, and the several creditors of the de- 
ceased partner would come in pari passu, with the partnership 
creditors, and thus violate the provisions and defeat the policy 
of the insolvent law. 

This statute provision suggests another inquiry, whether these 
same creditors, after having proved their claims against the es- 
tate of the insolvent, and taken their distributive shares of the 
whole of the partnership funds, might not, pursuant to the fore- 
going statute, prove their debts against the estate of the deceased 
partner, and thus claim a share of the separate property of the 
deceased, pari passu with the separate creditors, to their injury. 
How these different statute provisions can be reconciled, and 
what would be the effect of such proof and claim under the 
statute, when the separate estate of the deceased partner should 
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prove insufficient to pay the debts of the separate creditors, are 
questions, perhaps of some difficulty ; but as we think they do 
not affect the present case, we allude to them, merely to say, 
that we do not consider them involved in the present decision. 
See Barclay v. Phelps, (ante, 397.) 

‘On the whole case, the court are of opinion that the plaintiffs, 
as assignees, are entitled to a decree, by which the estate may 
be transferred to them, in order that it may be disposed of, and 
the proceeds applied to the payment of the partnership debts 


Sarepta Hix vs. Isaac WHITTEMORE. 


The rule of evidence, that where insanity is proved or admitted at any particular time, 
it is presumed to continue, does not apply to insanity caused by a violent disease. 


WRIT OF ERROR to reverse a judgment recovered by the 
defendant in error against the plaintiff in error, at the December 
term, 1837, of the court of common pleas. The original writ 
against the plaintiff in error was served on the 20th of November 
1837, by leaving a summons at her last and usual place of abode 
in Athol. ‘The error assigned was, that at the time of the ser- 
vice of the said original writ, and at the time of the rendition of 
said judgment, the plaintiff in error was insane. Issue to the 
country. 

At the trial, the insanity of the plaintiff in error, in the spring 
of 1837, either resulting from or connected with a violent dis- 
ease, was both proved and admitted. Evidence was offered by 
the defendant in error, tending to prove that she (the plaintiff in 
error) recovered her reason during the following summer, and . 
continued sane till she was carried to the house of correction in‘ 
Worcester, on the 10th of November 18373; and evidence was 
offered by the plaintiff in error, tending to prove that she con- 
tinued insane during that period. | 

The jury were instructed, ‘‘ that the insanity of the plaintiff 
in error, in the spring of 1837, being proved and admitted, the 
burden of proof was on the defendant in error to show that she 
had so perfectly recovered her mind, as to be the proper subject 
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of a suit, at the time of the service of the original writ upon her ; 
and that if the jury were satisfied that she had recovered her 
mind during the summer or autumn of 1837, the burden of 
proof was then shifted upon her to show the insanity at the time 
of the service of the writ and the rendition of the judgment in 
the original action.” 

The jury returned a verdict for the plaintiff in error, and the 
defendant in error alleged exceptions to the said instructions. 

Brooks, for the defendant in error. 

Washburn, for the plaintiff in error. 

Dewey, J. Every man being presumed to be sane, till the 
contrary is shown, the burden of proof certainly rests, in the 
first instance, on the party alleging the insanity. How far this 
burden is changed by the mere fact of proof of insanity at a par- 
ticular period is the precise point of the present inquiry. 

The general expressions, in some of the books that treat of 
the subject, are certainly broad enough to warrant the instruc- 
tions given in the present case. See 3 Stark. Ev. 1709. Green- 
leaf on Ev. § 42. Mathews on Presump. Ev. (Amer. ed.) 
20, 21. But a careful analysis of the principles, upon which 
presumptions are allowed to have force and effect, will show 
that the proof of the insanity of an individual, at a particular 
period, does-not necessarily authorize the inference of his insanity 
at a remote subsequent period, or even several months later. 

The force of presumptions arises from our observation and 
experience of the mutual connexion between the facts shown to 
exist and those sought to be established by inference from those 
facts. Now neither observation nor experience shows us that 
persons, who are insane from the effect of some violent disease, 
‘do not usually recover the right use of their mental faculties. 
Such cases are not unusual, and the return of a sound mind may 
be anticipated from the subsiding or removal of the disease 
which has prostrated their minds. It is not, therefore, to be 
stated as an unqualified maxim of the law, ‘‘ once insane, pre- 
sumed to be always insane ;”’ but reference must be had to the 
peculiar circumstances connected with the insanity of an individ- 
ual, in deciding upon its effect upon the burden of proof, or how 
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far it may authorize the jury to infer that the same condition or 
state of mind attaches to the individual at a later period. 

There must be kept in view the distinction between the infer- 
ences to be drawn from proof of an habitual or apparently con- 
firmed insanity, and that which may be only temporary. ‘The 
existence of the former, once established, would require proof 
from the other party to show a restoration or recovery ; and in 
the absence of such evidence, insanity would be presumed to 
continue. But if the proof only shows a case of insanity di- 
rectly connected with some violent disease, with which the 
individual is attacked, the party alleging the insanity must bring 
his proof of continued insanity to that point of time which bears 
directly upon the subject in controversy, and not content him- 
self merely with proof of insanity at an earlier period. 

Such we take to be the rule, as founded in reason and _sanc- 
tioned by the decided cases. Thus in Cartwright v. Cart- 
wright, 1 Phillim. 100, it was held that ‘‘ where habitual insanity 
in the mind of a person is established, there the party who 
would take advantage of the fact of an interval of reason must 
prove it”’; taking the distinction which we have mentioned. 
1 Williams on Executors, 17, 18. Swinburne, in his Treatise 
_on Wills, Part II. Sect. III., states the general presumption 
of law, that a testator, who is proved to have been void of the 
use of reason and understanding, continues in the same state. 
But, among other exceptions to this rule, he mentions the case 
of a testator’s falling ‘‘ into some frenzy, upon some accidental 
cause which is afterwards taken away.” And this exception is 
recognized in 1 Collinson on Lunacy, 55, and Shelford on Luna- 
tics, 275. Lord Hale says accidental madness proceeds some- 
times from the violence of a disease. 1 Hale P. C. 30. 

New trial granted. 
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Wittiam H. Swan vs. JEssE Stepman & others. 


A sealed contract, executed by one of several partners in the name of the firm, binds 
the firm, if the other partners assent to or ratify such contract ; and their assent or 
ratification may be by parol authority previously given, or by acts or parol admis- 
sions, or by acts without any parol admissions afterwards ; provided the acts be such 
as would not have been done if such assent had not been given. 

Where a partnership is formed for a limited time, and one of the partners executes, 

in the name of the firm, a sealed contract concerning business which is to be con- 
tinued beyond that time ; the other partners, although they do no new business, as 
partners, after that time, and although they have no knowledge of such contract 
until after that time has expired, may nevertheless, before the concerns of the 
partnership are closed, ratify such contract, so as to be bound thereby, by mere 
silent assent thereto. 


AssumpPsiT on the money counts. The action was against 
Jesse Stedman, Henry Barnard and Otis P. Sheldon. The 
plaintiff filed a bill of particulars, in which he claimed, among 
other things, the amount of certain losses in manufacturing, in 
part of which the firm of Darling & Bellows were interested. 

In appeared from the report of the evidence given at the trial 
before Hubbard, J. that as early as December 1835, the plain- 
tiff, and the defendant Stedman, were engaged in business 
together in such a manner that Stedman sent wool to the plaintiff 
to sell or manufacture, and that the plaintiff was engaged in 
manufacturing such wool, by employing John Jepherson, and 
also by employing Darling & Bellows to work the same by the 
yard, and that the cloths, when manufactured, were sold by the 
plaintiff, who shared with Stedman in the profit and loss of the 
manufacturing and sales. 

On the 10th of February 1836, the three defendants were to- 
gether at Stedman’s house, in Chester, Vermont, for the purpose 
of forming a partnership ; and in the conversation previously to 
entering into articles of partnership, Stedman stated to the other 
defendants the kind of business which he was then carrying on 
with the plaintiff, and proposed to give them the benefit of the 
contract with the plaintiff. The defendants, on that day, entered 
into a written and sealed contract of partnership, by which they 
were to continue partners for ‘‘ one year, ending the 20th of 
February 1837, under the firm of Stedman, Barnard & Co.” It 
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was a part of said contract that Troy (N. York) should ‘be 
the seat of business for this company.’? The 5th article of this 
contract, (which is hereinafter recited in the opinion of the court, ) 
set forth the business which was to be transacted by said firm. 

No business was done by Stedman, Barnard & Sheldon, as 
partners, after the 20th of February 1837. 

On the 25th of April 1836, the plaintiff entered into a con- 
tract with Darling & Bellows for the manufacturing by them of 
_ wool into cloth, for a certain sum per yard; they to share one 
fourth part of the profits or losses of the business. 

On the 28th of April 1836, Stedman and the plaintiff entered 
into a written contract under seal, signed by Stedman, in the 
names of ‘‘ Stedman, Barnard & Sheldon” and by the plaintiff 
as in the margin.* 


* An agreement made this 28th day of April 1836, by and between William 
H. Swan of Worcester, in the County of Worcester, and State of Massachu- 
setts, of the first part, and Jesse Stedman of Chester in the County of Windsor, 
and State of Vermont, Henry Barnard of Troy in the County of Rensellaer, 
and State of New York, and Otis P. Sheldon of Rochester in the County of 
Monroe, and State of New York, aforesaid, known under the name and firm of 
Stedman, Barnard & Sheldon, of the second part — 

Witnesseth, That whereas the aforesaid parties are now stocking three sets 
of satinet machinery in Holden ‘in the County of Worcester, and State of Mas- 
sachusetts, and paying by the yard for manufacturing, and intend starting a 
number more, not exceeding six sets in all : 

Therefore, Article First. The said Swan agrees to furnish funds, by drafts 
or otherwise, to the said Stedman, Barnard & Sheldon, to purchase wool from 
time to time as may be thought best for the interest of the parties, sufficient to 
stock the machinery for manufacturing satinets as aforesaid, to oversee the 
manufacturing of said satinets, select suitable places and agents for selling the 
cloths, and do all business relating to disposing of said goods, settling for stock 
and manufacturing, and all things necessary to be done in disposing of the 
goods, and collecting and closing up the sales, free of expense to the said par- 
ties, except actual expenses, which shall be paid by the concern. 

Article Second. 'The said Stedman, Barnard & Sheldon agree, on their part, 
to purchase and deliver to said Swan, in Worcester aforesaid, wool sufficient to 
steck all machinery aforesaid, free of expense to the said parties, except actual 
moneys paid out for freight and travelling expenses, and sacks to pack the 
wool in. 

Article Third. Said William H. Swan shall charge all wool, manufactured as 
aforesaid, at six months to himself or the concern, sufficiently high to cover the 
cost and all actual expenses, with the addition of five per cent., which commis 
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The contracts aforesaid between the plaintiff and Darling & 
Bellows, and between the plaintiff and Jepherson, to manufac- 
ture wool by the yard, were terminated by the parties in Janu- 
ary 1837, and nothing was done under those contracts after that 
month. 

There was evidence tending to prove that a duplicate of the 
aforesaid contract of the 28th of April 1836, (which was pro- 
duced in court by the defendants’ counsel,) was forwarded from 
Worcester to Troy, on the 8th of November 1836, directed to 
Stedman, and that it was filed with the papers of the firm of 
Stedman, Barnard & Sheldon ; that in March 1837, it was seen 
in the hands of Barnard, at Troy, when Sheldon was there ; 
and that it was in Barnard’s possession, in the city of New York, 
in November 1841. But it was not shown, by any positive 
proof, that this contract was ever seen by Sheldon. ‘The plain- 
tiff introduced other evidence, for the purpose of showing that 
Barnard & Sheldon had authorized Stedman to execute the said 
contract of April 28th, or had ratified it afterwards. 

The defendants, Barnard & Sheldon, contended that as to the 
plaintiff’s claim for losses in manufacturing, they were not liable, 
inasmuch as they were not partners with the plaintiff; that 
although they were interested, by their contract with Stedman, 
in the profits, if any, of his contract with the plaintiff, and might, 
as between themselves and Stedman, be liable to share in the 
losses, yet they were not thus liable to the plaintiff. And they 


sion shall be paid to the said Swan for furnishing funds, and doing the business 
aforesaid. : 

This contract commenced with Jesse Stedman and William H. Swan, De- 
cember, eighteen hundred and thirty-five, and agreed to by said Barnard & 
Sheldon, April 28th 1836, and is to continue in full force from and after the 
month of December aforesaid, for the term of two years from the first day of 
April or May 1836, or when Darling & Bellows’ lease expires, said Darling & 
Bellows now being the manufacturers for the parties, also John Jepherson of 
said Holden. And each party at the time of the final closing up of the con- 
cern shall share equally in the profits and losses, after fulfilling all contracts, 
which are made or may be made with the manufacturers, Darling & Bellows, 
John Jepherson, or others that may be employed hereafter. 


Strrpmay, Barnarp & SHELDON. (SEAL.) 
Witriam H. Sway. (SEAL.) 
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requested the judge to rule that the contract of April 28th 1836, 
being under seal, was not binding on them, without a previous 
au‘hority or subsequent ratification thereof by them under seal. 
But the judge instructed the jury, that if Barnard & Sheldon 
assented to or ratified this contract, they would be bound by-it, 
and that this might be by parol authority previously given, or by 
acts or parol admission, or by acts without any parol admission 
afterwards ; provided the acts were such as would not have 
been done if such assent had not been given. 

The defendants, Barnard & Sheldon, further requested the 
judge to rule that if they had no knowledge of the contract of 
April 28th 1836, until after the expiration, on the 20th of Feb- 
ruary 1837, of their contract of partnership with Stedman, they 
would not be bound by a mere silent assent thereto, but that 
an express assent thereto was necessary. But the judge in- 
structed the jury, that if the business of the partnership had not 
been closed when said contract of April 28th came to their knowl- 
edge, they would be bound by it, if they assented to it, and that 
such assent need not be proved by express words on their part. 

The jury returned a verdict for the plaintiff; and on being 
mquired of, they answered that they found a ratification, by all 
the partners, of the contract of April 28th 1836. 

The defendants, Barnard & Sheldon, by their counsel, alleged 
exceptions to the several aforesaid rulings and instructions. 

Washburn, for Barnard & Sheldon. 

Merrick & C. Allen, for the plaintiff. 

Dewey, J. We perceive no valid objection to the ruling 
of the presiding judge in the present case. 

Upon the question of the authority of one partner to bind his 
copartner by a contract under seal, the doctrine of the case of 
Harrison v. Jackson, 7 'T. R. 207, is still adhered to, though 
practically the rule has been somewhat relaxed, perhaps, by the 
various decisions as to the competeney of parol evidence to 
establish the previous assent or subsequent adoption necessary 
to give force and effect to such contract. It is now held, that 
such a contract under seal, executed by one partner, may bind 
the other, provided he gives his assent thereto previous to the 
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execution, or afterwards ratifies and adopts it; and that such 


assent or adoption may be by parol. ‘This subject was fully 


considered in the case of Cady v. Shepherd, 11 Pick. 400, and 
this rule was distinctly recognized and stated in the opinion of 
this court, given on that occasion. ‘The decision in that case 
goes fully to sustain the instructions to the jury upon the general 
question, raised in the present case, as to the authority of one 
partner to bind his copartner by a sealed contract. See also 
3 Kent Com. (3d ed.) 47. 

But it was further contended at the trial; and instructions to 
that effect were asked, that if the other partners had no knowl- 
edge of this sealed contract until after the expiration of the time 
stated in the partnership contract for the dissolution of the same, 
in such case a mere silent assent would be insufficient, and an 
express assent would then be requisite to constitute a ratifica- 
tion. But we do not perceive any sound reason for a distinc- 
tion between the two periods of time, that should require an ex- 


press assent in the one and not in the other, to constitute a legal 


ratification or adoption of the act of the other partner. The 
assent, whenever given, has reference to a contract executed 
during the partnership ; and in the instruction given to the jury, 
it was confined to a period while the concerns of the partnership 
were open, and while the party thus assenting might be benefited by 
the contract, if it proved an advantageous one ; and this obviates 
the objection, taken at the argument, as to the want of sufficient 
consideration to make the assent a binding and valid agreement. 

If the contract had reference to the business of the partner- 
ship, and the defendants were to be participators in the profits 
arising therefrom, and if it was made known to them before the 
partnership concerns were closed, (although not until after the 
time which was indicated in the articles of partnership for the 
expiration of the original partnership, ) and if they then assented 
to it and adopted it, such act would be binding; and such assent 
need not be an express one, but may be implied from the acts 
and declarations of the parties whose liability is attempted to be 
established, and from any other proper evidence tending to show 
such assent. See Chit. Con. (5 Amer. ed.) 253 a, and cases 
there cited. 
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Neither of these objections, therefore, can avail the defend- 
ants. 

Nor do we perceive any valid objection to the right of tae 
plaintiff to recover, arising from the suggestion that this contract 
was without the business of the partnership, and therefore would 
not be obligatory on the other partners, even if it had been a 
contract not under seal. The business of the partnership, as well 
as the power to bind each other, is stated very broadly in the 
articles of partnership. It is thus: ‘* Article 5. It is mutually 
agreed that the business transactions of the firm shall be that of 
purchasing wheat, making and selling flour, purchasing and sell- 
ing produce and provisions, purchasing, selling and manufactur- 
ing wool, and finally, transacting all business of trade and com- 
merce, that each or either person concerned may in his prudent 
judgment deem to be for the mutual interest of all parties con- - 
cerned ; and each partner shall be bound by the acts of the other 
or others in all transactions relating to the business of the com- 
pany.”’ 

We cannot doubt that this contract was so far within the scope 
of the business of the partnership, as to have warranted the ex- 
ecution, by one of the firm, of a simple contract binding on the 
others ; certainly so, if subsequently assented to and ratified by 
the others. 


Judgment on the verdict. 


‘ Sa 


Paut R. Kenpatt vs. OLttveR Powers. 


In an action against a magistrate for false imprisonment of the plaintiff in the house 
of correction, it appeared by the defendant’s record, that the plaintiff was duly 
convicted before him of being a common drunkard, and was thereupon sentenced 
to said house ; that the plaintiff appealed from the sentence to the court of common 
pleas, and that upon his failure to procure sureties for the prosecution of his appeal, 
the defendant issued a mittimus pursuant to the sentence. He/d, that the defend- 
ant could not be permitted to show by parol evidence, in justification of his pro- 
ceeding, that the plaintiff, after failing to procure sureties, waived and withdrew his 
appeal. 


THIs was an action of trespass for an alleged false imprison- 
ment by a commitment of the plaintiff to the house of correction 
VOL. Iv. AT 
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in Worcester, and his being held there in custody, for thirty 
days, by virtue of a mittimus made and issued by the defendant 
as a justice of the peace. 

At the trial before Hubbard, J. the plaintiff, to prove the 
illegality of his commitment and imprisonment, introduced the 
record of the case of the Commonwealth against him, on the 
complaint of one Cheney. From this record it appeared that a 
complaint was duly made to the defendant, as a justice of the 
peace, against the plaintiff as a common drunkard; on which 
complaint a warrant was issued, and the plaintiff arrested, 
brought before the defendant, duly tried and convicted, and sen- 
tenced to the house of correction for the term of 30 days. No 
objection was made to the regularity of any of the preceedings 
previous to the issuing of the mittimus. 

It appeared from the record, that the plaintiff claimed an ap- 
peal to the court of common pleas, and that, on his failing to 
find sureties to recognize for the prosecution of his appeal, a 
mittimus was issued, pursuant to the sentence. It was in evi- 
dence that the plaintiff attempted to find sureties, after the de- 
fendant entered judgment on the complaint, but was unable to 
find them. 

The defendant offered to prove by parol evidence, that after 
the plaintiff found himself unable to procure sureties to prosecute 
his appeal, he waived and withdrew his appeal; and the defend- 
ant contended that if the jury should be satisfied, by such evi- 
dence, that the appeal was waived and withdrawn, the issuing of 
the mittimus, pursuant to the sentence, was legal and proper, 
and that the plaintiff could not maintain his action. But the 
judge ruled, that the record proved conclusively that the issuing of 
the mittimus was illegal, as it was the duty of the defendant, under 
the Rev. Sts. c. 138, § 1, to commit the plaintiff to the com- 
mon jail, until he should recognize with sureties to prosecute his 
appeal and abide the sentence of the appellate court ; and that 
the record could not be controlled by such parol evidence ; but 
that the evidence was admissible in mitigation of damages ; 
whereupon it was introduced and submitted to the jury for that 
purpose only. A verdict was found for the plaintiff, and the 
defendant moved for a new trial. 
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By the Rev. Sts. c. 138, § 1, ‘every person convicted be- 


fore a justice of the peace, of any offence, in any county except 
Suffolk, may appeal from the sentence to the court of common 
pleas ; and such appellant shall be committed, to abide the 
sentence of the said court, until he shall recognize, &c. with such 
sureties as the justice shall require, with condition to appear at 
the court appealed to, and there to prosecute his appeal, and 
abide the sentence of the court thereon.”’ 

Washburn, for the defendant. 

Wood, for the plaintiff. 

Dewey, J. The defendant, at the trial, proposed to give 
parol evidence in aid and explanation of the record which was 
made by himself of the proceedings in the prosecution of the 
plaintiff ; and he relied upon such evidence to justify the arrest 
and commitment of the plaintiff. 

The great leading principles which have been so long known 


and recognized as marking the distinction between the different 
degrees of evidence, and holding the weaker and more uncer- 
tain to be incompetent, when a higher degree of evidence is 
shown to exist, cannot be too strictly enforced. No principle 
is more firmly established, than that which excludes oral testi- 
mony, when offered to control, contradict or vary written evi- 
dence, especially that species of evidence, denominated rec- 
ords. See Sayles v. Briggs, (ante, 421.) 

By the Rev. Sts. c. 85, § 35, every justice of the peace 
is required to ‘‘keep a record of all his judicial proceedings, 
both in civil and criminal cases.”? ‘This provision secures to all 
concerned —to the parties, as well as the magistrate —the 
benefit of this species of evidence, as to all the proceedings in 
a cause. And we think the duty, imposed on the justice, to 
keep a record, applies to every thing which is necessary to ex- 
hibit fully the final disposition of the cause on his part. Having 
this duty enjoined upon him, and consequently having the op- 
portunity afforded to him of furnishing, by his own record, the 
strongest case in his favor, which the truth will warrant ; we 
think public policy, as well as the rules of law, forbid that a 
justice of the peace should be allowed to introduce parol evi- 
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dence to add to, or in any manner contradict, the record as 
made up by himself, ‘The evidence offered at the trial was 
therefore properly rejected, it being proposed thereby to con- 
trol the record. : 

No question was reserved as to the competency of the evi- 
dence for the purpose of mitigating damages, as was allowed by 
the presiding judge. And as the plaintiff is satisfied with the 
verdict, that point has not been considered by us. 

Judgment on the verdict. 


Cuarues W.'’ RockweE.u vs. Sampson V. S. WILDER. 


Where it is ascertained by partners, who are about closing their partnership concerns, 
that a balance will be due to one of them on a final settlement, although the exact 
amount of such balance cannot be ascertained, yet if the debtor partner gives the 
creditor partner a promissory note for a sum not exceeding the amount of the 
balance which will be due on a final settlement, such note is given on a good and 
sufficient consideration, and payment thereof may be enforced by action at law, 
though the balance is not struck between the partners. 


AsSsUMPSIT on a promissory note made by the defendant to 
the plaintiff for $30,000, dated June 21st 1841. The money 
counts were added. | 

The defendant’s property was attached on the writ ; and Dy- 
kers & Allstein, a firm in New York, creditors of the defend- 
ant, having subsequently attached the same property, filed a 
petition in the court of common pleas, under the Rey. Sts. c. 
90, § 84, praying that the plaintiff’s attachment might be dis- 
solved, on the ground that the sum demanded in this action was 
not justly due and payable when the action was commenced. 
A trial of this question by jury was ordered by said court, and 
was had accordingly, before Williams, C. J. at the last March 
term. Said Dykers & Allstein called the defendant as a wit- 
ness, who testified that he signed the said note on the day of its 
date, but no entry of it had ever been made in his books, be- 
cause it was for an unsettled account ; that he knew he owed 
the plaintiff more than $ 30,000, and thinking, from intelligence 
received from Europe, that he should not be able to continua 
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his payments, he felt himself bound in duty and honor to give 
this note ; that he did not then ascertain the balance due, but 
he knew there was more than ¢ 30,000 due on account of cot- 
ton which had been sold by Hottinguer & Co., the proceeds of 
which had all been passed to his (the said Wilder’s) credit ; and 
against which he had previously drawn bills and sold them in the 
market, on his own account ; that he had not seen the plaintiff 
for six weeks before that time, the plaintiff being absent ; that 
John A. Rockwell, brother of the plaintiff, was then in New 
York, and the witness informed him that he should stop pay- - 
ment, and made and delivered to him this note, at his request ; 
that the witness told said John A. that he owned property in 
Massachusetts liable to attachment, and said John A. requested 
him to give a mortgage on it, to secure the plaintiff, but the 
witness declined ; that this note was then made and delivered to 
said John A. for the purpose of being used and secured by 
attachment of this property ; that the witness failed on the 23d 
of June, but the fact was not generally known until 3 o’clock on 
that day, the hour of closing the banks. 

The witness further testified, that he had had business with 
the plaintiff for ten or twelve years, but that all their accounts 
were settled, and there was nothing due on either side, in De- 
cember 1839; that at that time, or in January 1840, they 
agreed upon the operations which resulted in the account filed 
in this action ; that the plaintiff at that time went to the South 
to purchase cotton, if the prices should be such as to justify it ; 
that he bought cotton which cost $951,000, for which he or his 
agents drew bills on the witness ; that the witness was to be 
interested one third in the profit or loss, and the plaintiff two 
thirds ; that about half the cotton was shipped to Hottinguer & 
Co. in Havre, in the name of the witness, and the residue to 
Humphreys & Biddle, in Liverpool, in the name of the plaintiff; 
that the witness had ceded to Hottinguer & Co. half of his in- 
terest in the cotton shipped to that house, leaving to himself 
only one sixth part ; that the witness reimbursed himself for his 
acceptances, by drafts'on Hottinguer & Co., and by the plaintiff’s 
drafts on Humphreys & Biddle in his favor, all of which were 
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duly paid: That the witness charged no commission for doing 
the business, but Hottinguer & Co. charged their commissions ; 
that the agreement between the witness and the plaintiff was, to 
be jointly terested, in the proportion of one third and two 
thirds, in all purchases made that season ; that the season for 
cotton purchases usually ends in June ; that the plaintiff ceased 
his purchases in April or May of that year ; that the agreement 
between himself and the plaintiff, as to the purchase of cotton, 
was to be limited to the period during which the plaintiff should 
* remain at the South, making purchases that season ; and that he 
returned before the month of June in that year ; that the witness 
afterwards proposed to the plaintiff to be again interested, for 
the ensuing season, in the purchase of cotton, but the plaintiff 
declined to do so unless at certain limited prices named by him ; 
that orders for the purchase were sent to the South, but cotton, 
could not be bought at the prices limited by the plaintiff, and 
that he therefore was not interested in the purchases made by 
the witness in that season: ‘That the witness, in November or 
December 1840, made two small shipments of cotton to Hum- 
phreys & Biddle, consisting of about 1100 or 1200 bales, which 
he purchased, paid for and shipped, on his own account ; that 
afterwards, in March 1841, he proposed to the plaintiff to be- 
come interested in these two shipments, in the same proportion 
as they had been in the former shipments, and that the plaintiff 
assented thereto ; that the witness had not received an account 
of sales of these two last shipments, but had been advised of the 
sales and prices, and was satisfied there could not be any loss, 
and that there probably would be a small profit. No charge had 
been made nor credit given to the plaintiff on account of these 
shipments, because be had not received the accounts of sales 
from Humphreys & Biddle, and he could not ascertain the 
exact result ; that when he made these shipments he had prob- 
ably drawn on Humphreys & Biddle for the amount of the cost, 
but the drafts were not special, and they had been duly accept- 
ed and paid ; that these last purchases were a separate transac- 
tion from the others, and that, independently of their joint cot- 
ton operations, the plaintiff owed a balance to the witness on 
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other items of the account filed: ‘That on the 8th of April 
1841, the witness received Hottinguer & Co’s. accounts, a copy 
of which is to be taken-as part of his statement: Said account 
shows a balance of $32,523,82,, after deducting said Hottin-, 
guer’s one sixth. 

The witness also testified, that he had other extensive deal- 
ings with said house of Hottinguer & Co., in which the plaintiff 
is not interested, and an unsettled account with them, compre- 
hending his general business with them, at the time of the ren- 
dering and receipt of their said account. 

In May 1841, the accounts of Humphreys & Biddle were 
received by the witness, of which a copy is also to be taken as 
part of his statement, showing a balance of £7166.00.11. 
sterling, profit on the shipments to them in the name of the 
plaintiff. Of this balance, £3000 has been drawn by the 
plaintiff in favor of the witness, and is charged to. the latter in 
the account filed. The remainder of that balance is still in the 
hands of Humphreys & Biddle. The witness also testified that 
all the cottons, purchased under the said agreement, had been 
fully paid for, and that the balances in the hands of Hottinguer 
& Co. and Humphreys & Biddle, respectively, as before stated, 
were the net profits of their said operations. 

The plaintiff’s counsel then called said John A. Rockwell as 
a witness, who testified, (and it was admitted by the petitioners, 
for the purposes of this trial,) that he was duly authorized by the 
plaintiff to act on his behalf in the premises, to receive the said 
note, and to cause this suit to. be commenced ; that the note was 
made and delivered to him by said Wilder for the purpose of 
making this attachment, and that he himself came to Worcester 
and caused it to be made. 

Upon the facts thus appearing in evidence, the counsel for the 
said Dykers & Allstein insisted that the said Wilder & Rockwell 
were partners, and that no debt was justly due and payable from 
said Wilder to the plaintiff, at the time of commencing this suit, 
because the debt sued for was not such a final balance of the 
partnership accounts, as would in law constitute such debt. 
But the judge instructed the jury, upon the facts aforesaid, that 
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the said note, as between the said Rockwell and the said Wil- 
der, was a good and valid note, and could not be avoided by the 
defendant, on the ground of a want of consideration ; that Dyker 
and Allstein, as subsequent attaching creditors, had a right to 
require that the true balance of the account between the plaintiff 
and defendant should be ascertained, and that, in stating such 
accounts, the defendant should be credited with his share of the 
profits inthe hands of Humphreys & Biddle aforesaid, and that, 
for the balance of the account thus ascertained, the plaintiff was 
entitled to a verdict; that the contract between the plaintiff 
and defendant, in regard to the two shipments in November or 
December 1840, constituted a new partnership between them, 
and should be regarded as distinct from the cottons previously 
shipped by them to Hottinguer & Co. and Humphreys & 
Biddle. 

The jury thereupon returned a verdict that there was due and 
payable from said Wilder to said Rockwell, at the time of com- 
mencing this suit, the sum of $27,415-01 ; and the counsel of 
said Dykers & Allstein alleged exceptions to said instructions of 
the judge. | 

Washburn & Greenough, for the interposing creditors. 

Merrick & C. Allen, for the plaintiff. 

Hussarp, J. This is an action of assumpsit founded upon 
a promissory note made by the defendant on the 21st of June 
1841, and given to the plaintiff for $ 30,000, with the common 
counts, and on the writ in which case certain property of the 
defendant was attached. 

Messrs. Dykers & Allstein of New York, creditors of said 
Wilder, and subsequent attaching creditors of the same property, 
petitioned the court of common pleas to be allowed to dispute 
the validity and effect of the plaintiff’s attachment, by virtue of 
the provisions of the Rev. Sts. c. 90. This they were permitted 
to do, and the court directed a trial by the jury on the question, 
whether the debt declared upon in this suit was justly due and 
payable when the action was commenced ; and upon the hearing 
of their petition, it appeared that the note was given under the 
facts and circumstances set forth in the report of the case. 
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Upon those facts, the petitioners contend that the plaintiff had 
no right of action upon said note, at the time of the service of 
his writ ; but the presiding judge of the court of common pleas 
decided, upon the facts, as proved at the trial, that the same was 
a good and valid note, and could not be avoided for want of con- 
sideration. 

‘The petitioners rely upon the position of law, that one partner 
cannot sue his copartner, except for the recovery of the balance 
of a final account settled between them ; and they contend that 
in this case no such account has been settled, and therefore that 
the present action cannot be sustained. But this rule of law, 
though generally recognized, both in England and in the different 
States of the Union, is not without its modifications ; and in this 
State, it has been decided, that though no final account has been 
settled, yet if there are no outstanding demands against the part- 
nership, and no outstanding debts to be collected, or that can be 
collected, so that the judgment to be rendered will be a final 
settlement between the partners, then such action may be main- 
tained. And in the case of Brinley v. Kupfer, 6 Pick. 179, 
the court have extended this right, and have decided, that if 
there is in fact a balance due to the plaintiff, and there are out- 
standing debts due from the partnership, less in amount than the 
balance due from the defendant to the plaintiff, and the plaintiff 
is willing to assume such outstanding debts, and release to the 
defendant the amount of such debts, then the action can be main- 
tained. And the court. have strongly intimated, in the case of 
Williams v. Henshaw, 11 Pick. 79, that where there are out- 
standing debts due to the partnership, if the plaintiff, before 
commencing his action, assigns to the other, or tenders an assign- 
ment of the outstanding debts due to the partnership, he may 
maintain his action. So the court say in the same case, relying 
upon the authorities there cited, ‘‘if one partner covenants or 
agrees to advance a certain portion of the capital, or to perform 
-any other specific acts, an action will lie for the violation of 
these express contracts, even during the continuance of the part- 
nership.”? The court further say, in the same case, ‘‘if the 
plaintiffs had shown an agreement on the part of the defendants 
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to advance one half of the money necessary to carry on their 
joint speculation, or a promise to repay the plaintiffs for their 
advances, they might well recover upon such undertaking, in the 
present action ;” and this, notwithstanding the concerns of the 
partnership were not closed. | 

And we are of opinion, that where one partner has received 
more than his share of the partnership property, and the partners 
are closing their concerns, and it is ascertained that a balance 
will certainly be due to one of them on a final settlement, 
although the true balance cannot at the time be ascertained, then 
if such debtor partner gives his note to the creditor partner for a 
sum within the balance which it is acknowledged will be due to 
him on the final settlement, such note is given upon a good con- 
sideration, and is equivalent to an express promise to pay the 
given sum mentioned ; and the payment of such note may be 
enforced at law, though the balance is not struck between them. 

In regard to the note itself, we are aware that it was given to 
the plaintiff in consequence of the failing circumstances of the 
defendant, and for the purpose of affording him an opportunity 
to secure a just demand by means of an attachment, and thus 
intending to give the plaintiff a preference as a favored creditor. 
But independently of the provisions of the insolvent and bank- 
rupt acts, such preferences have long been allowed by our law, 
as the court have had frequent occasion to determine. Hatch v. 
Smith, 5 Mass. 49. Stevens v. Bell, 6 Mass. 343. Hastings 
v. Baldwin, 17 Mass. 556. Whitman v. Leonard, 3 Pick. 
179. And again, in respect to the fact of making a note for a 
sum certain, in place of a sum uncertain, and giving a present 
demand in regard to debts due but not yet payable ; such notes 
have been distinctly held to be legal and valid, and attachments 
upon them have been sustained, as well for debts not yet due, 
as for liabilities merely. Cushing v. Gore, 15 Mass. 69. Little 
v. Little, 13 Pick. 426. Gardner v. Webber, 17 Pick. 407. 

But we incline, in the present case, to think that the transac- 
tions of the parties were such that the accounts, resulting from 
the shipments to France, may be settled between them, inde- 
pendently of the shipments to England. ‘This was a limited 
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partnership, confined to the purchase of cotton for a single sea- 
son, which cotton was paid for as soon as purchased and 
shipped ; so that no outstanding debts remained. On or after 
the shipment to France, Hottinguer & Co. were admitted as 
partners in that distinct portion of the business under the special 
management of the defendant, and which connexion was not dis- 
affirmed by the plaintiff. ‘This part of the adventure was fully 
settled, the balance ascertained, the amount of profits due to 
Hottinguer & Co. retained by them, and the balance paid over 
er advanced to the defendant, for the account of himself and the 
plaintiff ; and this liquidation took place before the commence- 
ment of this suit. Upon this transaction, thus separated, a large 
amount was due to the plaintiff, and capable of being ascertained 
without difficulty ; on account of this balance the defendant 
made his note to the plaintiff, which constitutes, we think, a 
valid consideration, and an action upon it may be sustained. 

Tn respect to the cotton shipped to Humphreys & Biddle, and 
which was subject to the control of the plaintiff, that property 
was also all sold, but whether under a del credere commission, 
or not, does not appear ; the account of sales rendered, resulting 
in a balance of £7166.00.11, and the whole of which was cash 
on the 31st of May, 1841 ; and the fact whether the payments 
were made at maturity, or not, might have been easily known at 
the time when the note in the present case was given; and if 
collected, and the plaintiff was willing to assume that balance for 
his own account, no. impediment would stand in the way of a 
final settlement of the accounts resulting from their limited part- 
nership. ‘The second agreement referred to in the facts stated 
was not embraced within the original contract. 

We think, therefore, that a bill in equity might have been 
sustained by the plaintiff against the defendant, requiring an 
account, and that such bill might have been inserted in a writ of 
attachment, by virtue of the provision of the Rev. Sts. c. 90, 
§ 117, and the same attachment have been made and sus- 
tained as in the present suit, which would have resulted, substan- 
tially, in the same balance as that returned by the jury in this 
ease ; a difference therefore merely in the form of action. 
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A question was started by the plaintiff, whether the petitioners 
had brought themselves within the provisions of the Rey. Sts. 
c. 90, §§ 83-85 ; but having come to the conclusion that the 
action can be maintained, for the reasons given, it is unnecessary 
to determine that question. The exceptions are therefore over- 
ruled, and the petition of the second attaching creditors must be 
dismissed with costs. 


INHABITANTS OF WORCESTER vs. THE WEsTERN Ralt, 
Roap CoRPORATION. 


The Western Rail Road Corporation are not liable to be taxed for the land, not 
exceeding five rods in width, over which they were authorized to lay out their 
road, nor for buildings and structures thereon erected by them, if such buildings 
and structures are reasonably incident to the support of the road or to its proper 
and convenient use for the carriage of passengers and property — such as houses for 
the reception of passengers, engine houses, car houses and depéts for the conven- 
lent reception, preservation and delivery of merchandize carried on the road. 


Suaw, C. J. In a petition to this court for a writ of cer- 
tiorari to the county commissioners, the inhabitants of Worces- 
ter set forth, that they are aggrieved by the doings of the com- 
missioners, and pray redress. ‘The petition states that the West- 
ern Rail Road Corporation have erected and are the owners of 
several valuable buildings, situated in the town of Worcester, 
to wit, a house for a passenger depot, a freight house, a car 
house and an engine house, and that said buildings stand partly 
within and partly without the line of the rail road location ; that 
in the year 1841, the corporation, being the owners and occu- 
pants of the said buildings, the same were taxed, by the assessors 
of Worcester, their due proportion, with other real estate, to 
the town and county taxes. It appears that upon an applica- 
tion to the county commissioners, they abated all that part of 
said tax, which was assessed upon buildings lying within the 
limits of the location of the road, and that they confirmed the 
tax upon the buildings or such part of the buildings as lay 
without the limits of such location. The complaint of the inhab- 
‘tants of Worcester is, that no abatement ought to have been 
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made ; that they have a right to tax said corporation for real 
estate, such as depots for passengers or merchandize, and build- 
ings used as car and engine houses, although they lie, in whole 
or n part; within the limits of the location of the rail road, - 
and although used for purposes incident to the business of the 
corporation, as carriers of passengers, and carriers of freight. 
Their claim is, that although the mere franchise or right of way, 
along the strip of land appropriated to the track of the rail road, 
may be exempted from taxation, yet that the real estate, con- 
sisting of buildings and other structures connected with it, is not 
entitled to the same exemption. | 

This is a question of great importance in its bearing upon the 
rights and interests of this class of corporations. ‘To determine 
it properly, it becomes necessary to consider the nature and 
purposes of these corporations, the franchises granted to them, 
the duties required of them, and the objects they were intended 
to accomplish. ‘These are to be sought in the particular act 
of incorporation, and in the general provisions of law applicable 
to them. By the act incorporating the Western Rail Road 
Corporation, St. 1833, c. 116, § 1, the persons named, their 
associates, successors and assigns, are made a corporation, to 
lay out and construct the rail road described ; and for that pur- 
pose the corporation were authorized to lay out their road, not 
exceeding five rods wide, through the whole length, and for the 
purpose of cuttings, embankments, and procuring stone and 
gravel, to take as much more land as might be necessary for the 
proper construction and security of said road; witha proviso, 
stipulating for the payment of damages, for private property 
thus taken. By § 3, the president and directors, in behalf of 
the corporation, are authorized, not only to provide for locating, 
constructing and completing said rail road, but for the transpor- 
tation of persons, goods and merchandize, &c. ; to purchase 
and hold land, materials, engines, cars and other necessary 
things, for the use of said road, and for the transportation of 
persons, goods and merchandize. By § 4, a toll is granted, for 
the benefit of the corporation, upon all passengers and property 
of all descriptions, conveyed and transported on said road, with 
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a qualified power, on the part of the legislature, to limit and 
regulate such tolls and profits. The act provides that the gov- 
ernment of the Commonwealth may, after a certain time, and 
upon certain terms, purchase the rail road, and all the franchise, 
property, rights and privileges of the corporation ; that annual 
reports shall be made on oath, to the legislature, of all their 
doings, receipts and expenditures ; and that their books shall at 
all times be open to the inspection of any committee of the 
legislature appointed for that purpose. The general subject of 
rail roads, as contained in the Rev. Sts. c. 39, §§ 45— 86, 
embrace substantially the same provisions. 

From this view of the various provisions of the law, by which 
the rights and duties of the Western Rail Road Corporation 
are regulated, it is manifest that the establishment of that great 
thoroughfare is regarded as a public work, established by pub- 
lic authority, intended for the public use and benefit, the use of 
which is secured to the whole community, and constitutes there- 
fore, like a canal, turnpike or highway, a public easement. 
The only principle, on which the legislature could have author- 
ized the taking of private property for its construction, without 
the owner’s consent, is, that it was for the public use. Such 
has been held to be the character of a turnpike corporation, 
although there the capital is advanced by the shareholders, and 
the income goes to their benefit. Commonwealth v. Wilkinson, 
16 Pick. 175. It is true, that the real and personal property, 
necessary to the establishment and management of the rail road, 
is vested in the corporation ; but it is in trust for the public. 
The company have not the general power of disposal, incident 
to the absolute right of property ; they are obliged to use it in 
a particular manner, and for the accomplishment of a well de- 
fined public object ; they are required to render frequent ac- 
counts of their management of this property, to the agents of 
the public ; and they are bound ultimately to surrender it to the 
public at a price and upon terms established. 

Treating the rail road then as a public easement, the works 
erected by the corporation as public works intended for public 
use, we consider it well established that to some extent at least, 
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the works, necessarily incident to such public easement, are 
public works, and as such exempted from taxation. Such we 
believe has been the uniform practice in regard to’ bridges, turn- 
pikes, and highways, and their incidents ; and also in regard to 
other publle buildings and structures of a like kind ; as state 
houses, forts and arsenals, court houses, jails, churches, town 
houses, school houses ; and generally to houses appropriated spe- 
cially to public uses. Proprietors of Meetinghouse in Lowell v. 
City of Lowell, 1 Met. 538. 

The general principle is not denied in the present case, but 
the question is, as to the extent and the limits of this exemption 
from taxation. ‘This limit, we think, is to be ascertained by 
considering the extent of the public easement intended to be 
- acquired, secured and maintained, and the franchise granted to 
the preprietors, to enable them to accomplish the proposed end. 

By the act, the Western Rail Road Corporation are not 
only to construct and maintain a road, on which carriages may 
run, but also to provide for the transportation of persons, goods 
and merchandize, on such rail road. Such transportation of 
persons and goods is the object to be accomplished ; and for 
this purpose they may hold land, materials, engines, cars and 
other things. Articles so held are appropriated to public use, 
as incident and necessary to the object to be accomplished. 
But in regard to the quantity of land to be thus taken and held, 
the power is not unlimited, because its extent is regulated by 
the act of incorporation, by which the franchise is granted. 
The provision in the first section is this: ‘¢ And for this pur- 
pose, the said corporation are authorized to lay out their road, 
not exceeding five rods wide, through the whole length, and for 
the purpose of cuttings, embankments, and procuring stone and 
gravel, may take as much more land as may be necessary for — 
the proper construction and security of said road.” ‘To the 
extent of the five rods, it appears to us the legislature intended 
that the franchise of this corporation should extend, for any and 
all purposes incident to the object of its creation. It was con- 
tended in argument, that their franchise for public purposes ex- 
tended only to the use of this strip of land as a way, and that if 
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they had occasion for buildings and store-houses, as incident to 
their operations as carriers of persons and merchandize, they 
were to be regarded in their latter capacity, as carrying on a dis- 
tinct business, for their own profit, and therefore that such build- 
ings were not to come under the same franchise. But no such 
limitation is contained in the act of incorporation, and none such 
results from the nature of its provisions. The establishment of 
the rail track, and the maintenance of engines and cars, for the 
transportation of persons and goods, are all combined together, 
as one public object to be attained, and the privileges incident 
co the one are incident to the other. No doubt, in practice, the 
main use of the strip of land of five rods in width, in the greater 
part of its extent, will be for sustaining the track for the trains 
to pass over. But such restriction of its use is not found in the 
act, and therefore when the corporation have occasion to use 
any part of such strip of five rods for any of the purposes inci- 
dent to their creation, it is within their franchise ; and being 
used to promote the purposes contemplated by the act, it is 
exempted from taxation, as property appropriated to public use. 
This is the extent to which they are authorized to take land 
without the consent of the owner, and this therefore, we think, 
is the extent to which the law regards the land as appropriated 
to public use. 7 

But in addition to the power of taking lands for the construc- 
tion and use of a rail road, the corporation are vested with the 
power of purchasing lands. ‘The main object of granting this 
authority, we think, was to enable the corporation to enter into 
agreements with private proprietors for such lands as they might 
want, to construct their road upon, so as not to be compelled 
to take it against the will of the owner, under the provisions of 
the act. But though this was the leading purpose, the authority 
was not limited to that. It was general in its terms, and author- 
ized the corporation, by purchase, to acquire a title to land, 
beyond the limit of their location, which might be convenient, 
though not necessary to the accomplishment of their enterprise. 
But if the corporation have occasion thus to acquire lands by 
purchase, and erect buildings beyond their limit of five rods, 
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(if not necessary, under another provision of the act, for ob- 
taining materials for deep cuts or embankments requiring greater 
width,) such buildings or other real estate will not be considered 
as necessarily incident to the rail road and its objects, and there- 
fore will not be exempted from taxation. 

So if any part of the lands, lying within the prescribed limit 
of five rods in width, should be used and appropriated to pur- 
poses not incident to the proper construction, maintenance and 
management of the rail road, or to the use of it by the corpo- 
ration, as carriers of passengers and goods, we are of opinion 
that the estate, thus used and appropriated, would be liable to 
taxation, like other real estate not exempted. 

The court are therefore of opinion, that this rail road corpo- 
ration are not liable to taxation, for the land of the width of 
five rods, located for the road, nor for any buildings or struc- 
tures erected thereon, so that they be reasonably incident to the 
support of the rail road, or to its proper and convenient use for 
the carriage of passengers and the transportation of commodi- 
ties ; and that this includes engine and car houses, depots for 
the accommodation of passengers, and ware-houses for the con- 
venient reception, preservation and delivery of merchandize, 
and all goods and articles carried on the road. From this view 
of the law, it follows that the decision of the county commis- 
sioners was right, and that the petition for a writ of certiorari 
must be dismissed. 

Merrick, for the petitioners. 


Washburn, for the respondents. 
, 48* 
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INHABITANTS OF HARVARD vs. INHABITANTS OF Box- 
BOROUGH. 


Parts of different towns were formed into a district, by an act of incorporation which 
contained a provision, that the inhabitants of the district should “ provide for the 
support of all the poor who were inhabitants within the district before the passing 
of the act, and shall be brought back for maintenance hereafter.” Held, that the 
act was limited to those individuals, who were before inhabitants within the district 
and might be brought back, and did not include their descendants. 


AssumpsiT to recover expenses incurred by the plaintiffs in 
support of Lucinda Hale and Tamar Hale, paupers, whose set- 
tlement was alleged to be in Boxborough. 

The following facts were agreed by the parties : Boxborough 
was incorporated as a district, February 25th 1783, by St. 
1782, c. 41, which is made part of the case. A part of the 
territory thus incorporated, called the Davis farm, had been, 
until said incorporation, a part of the town of Harvard. Isaac 
Hale had a settlement in Harvard, by virtue of his residence on 
the Davis farm. He died before 1783. William Hale, the son 
of said Isaac, had left Harvard before 1783, having resided on 
the Davis farm with his father, until he left ; and at the time of 
said incorporation he was residing, and at the time of his death, 
which was in 1787, he did reside, in other parts of the Common- 
wealth, never having returned to Harvard or Boxborough ; but 
he gained no settlement, in his own right, in any other town. 

Lucinda Hale and Tamar Hale are the children of said Wil- 
liam, and have gained no settlement in the Commonwealth, in 
their own right. ‘T'hey had fallen into distress and were relieved 
by the plaintiffs, before the commencement of this action ; of 
which the defendants received due notice. 

There are no means of ascertaining whether said William 
Hale was or was not twenty-one years old when he left the 
Davis farm, nor whether the paupers were or were not born 
before the said act of incorporation. If they were born before 
that time, they were infants at the time. 

The parties agreed that, upon these facts, judgment should be 
rendered for the plaintiffs, for $77°23, or for the defendants, as 
the court should order. 
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Merrick & C. Allen, for the plaintiffs. 

Washburn, for the defendants. 

Suaw, C. J. The paupers, it is agreed, had gained no set- 
tlement anywhere in their own right ; and of course they had a 
derivative settlement from their father, William Hale. No 
other setthement of William Hale is shown than that derived 
from his father Isaac Hale, and that was in Harvard. The 
paupers, therefore, prima facie, have their settlement in Har- 
vard ; the rule being, that when a settlement is once shown, it 
shall be presumed to continue, until it is proved to be changed. 
To prove such a change, the act of incorporation is relied upon, 
by which Boxborough, composed of parts of three old towns, 
(Stow, Harvard and Littleton,) was incorporated into a district, 
February 25th 1783. 

The St. of 1793, c. 34, for ascertaining what shall constitute 
a legal settlement, made provision for certain cases, where there 
should be a division of towns or districts. It extended to those 
persons, who had a legal settlement in either of the towns, but 
who were absent at the time of the incorporation. But this 
statute was made after Boxborough was incorporated, and there- 
fore will not apply to this case. Before that statute, the law 
was well established, that where a new town was incorporated, 
taken in whole or in part from an old town, all those persons, 
who were not then de facto inhabitants of the territory incorpo- 
rated, so as to be parties to it, and where no special provision 
to the contrary was made in the act of incorporation, retained 
their settlement in the old town. It was so held, and the rea- 
sons fully stated, in the case of Windham v. Portland, 4 Mass. 
384. 

It depends mainly on the consideration that settlement does 
not import locality ; it is a personal right, which an individual 
has, in case of necessary relief from the public, to obtain that 
relief at the expense of a particular corporation, without regard 
to residence. Lesidence in a particular place, with other cir- 
cumstances, is one of the means of acquiring that right ; but it 
may be acquired in various other ways. It may be held and 
enjoyed by many persons who were never within the limits of 
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such town, and be transmitted by them to their posterity, Such 
a right must of course attach to such corporation, and continue, so 
long as the corporation retains its identity. Such identity is not 
changed by taking territory from it, or annexing territory to it. 
The old town, therefore, being the same identical corporation, 
after a portion of its territory is incorporated into a new town, 
unless it is otherwise provided for, as it may be in the act of 
incorporation, stands chargeable as before. 

In the act by which Boxborough was incorporated, St. 1782, 
c. 41, (1 Special Laws, 40, 41,) it is required that the inhab- 
itants of the district ‘‘ provide for the support of all the poor 
who were inhabitants within the said district before the passing 
of this act, and shall be brought back for maintenance hereafter.”’ 
Unless the case of these paupers can be brought within this pro- 
vision, which is an exception, they must be governed by the 
general rule. 

It is found that William Hale, the father, had left Harvard 
before the incorporation in February 1783, remained absent till 
his death, and never returned either to Harvard or Boxborough. 
It is very clear, therefore, that he was not one of-the ‘‘ inhabit- 
ants ’’ incorporated by this act. The grandfather, from whom the 


settlements of all these persons are derived, had died before © 


1783, so that he was not an ‘‘ inhabitant,” within the terms of 
the act. | 
The exception is limited to those who were ‘nhabitants within 
this district, before the passing of the act. It cannot in terms 
include these paupers, because, if the act could be construed 
to include infants or others, who could not have acquired a dom- 
icil suo jure, (which is doubtful,) it does not appear that they 
were then born. ‘The statute might have been extended, not 
only to those who had been inhabitants within the district, but 
to all those having derivative settlement from them. But there 
is nothing in the statute to warrant such an extended construc- 
tion. Indeed there would have been great difficulty in carrying 
such a statute into effect ; and the legislature may have foreseen 
such difficulty, and been deterred by it from carrying the pro- 
vision further. The statute charges the new district with the 
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support of those who were inhabitants in it before the act. In- 
habitants when ? for how long time ? Shall it embrace all those. 
who have, for any short time, been inhabitants, or for how long 
atime? If it should be said, inhabitants at the time they ac- 
quired their settlement, it would not remove the difficulty, for 
they may have been several years in acquiring a settlement, and, 
during that time, dwelt in various parts of the town ; the acqui- 
sition of the settlement not depending on any particular local 
residence. But without pursuing this consideration farther, we 
think the provision in the statute is ‘limited to those individuals, 
who were before inhabitants within the district, and might be 
brought back, (implying previous residence,) and did not include 
their descendants. The court are, therefore, of opinion that 
these paupers are not within the proviso ; that their settlement 
was in the town of Harvard, when the relief was furnished ; and 
that this action cannot be maintained. 
Plaintiffs nonsuit. 


Sern Hapcoop & another, Executors vs. TyLeEr Batcu- 
ELLER & another. 


A factor sold goods of his principal to several different purchasers, on credit, and also 
sold his own goods, on credit, to one of the same purchasers, and took a note, 
payable to himself, for the amount of his own goods and those of the principal : He 
rendered an account of sales to his principal, stating at the foot thereof that the 
balance would be “ due by average, if collected,” ona certain day, and directed 
the principal to charge him “ with sales due on” that day, the amount of the balance 
of said account: He afterwards made advances to the principal, and gave hima 
negotiable note, payable on demand, for the balance of the account as before ren- 
dered: The purchaser, of whom the factor took a note, as aforesaid, failed before 
the term of credit had expired, and paid nothing for the goods for which his note 
was given. Held, in a suit on the note thus given by the factor, that these facts did 
not show conclusively, that he was bound to pay the note in full, as they did 
not show a final settlement and payment of the account ; but that, on these facts, so 
much of the consideration of the note, as included the debt of the insolvent pur- 
chaser, had failed, and that, for so much of the note, the factor was not liable. 


AssuMPSIT on a promissory note for $544°46, signed by 
the defendants, dated November 14th 1839, payable to Bryant 
& Hapgood or order, on demand with interest, and by them 
indorsed to Hutchins Hapgood, the plaintiffs’ testator. 
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At the trial in the court of common pleas, evidence was intro- 
duced tending to prove the following facts : In the year 1838, 
said Bryant & Hapgood placed a quantity of boots in the hands 
of the defendants, to be sold on commission ; and before the 
16th of July 1839, the defendants sold them to divers persons 
— the whole sales amounting to $915. On the 12th of July 
1839, Bryant & Hapgood called for an account of sales, which 
the defendants rendered on the 15th of said July. This account 
showed sales to ten different individuals, extending from Sep- 
tember 18th 1838 to July 15th 1839, and among others, a sale 
on the 5th of July 1839 to Shipman & Co. of Newark, (New 
Jersey,) of boots, to the amount of $180, on a credit of eight 
months. ‘The account, thus rendered, contained the charges 
upon the property, and showed a balance in favor of Bryant & 
Hapgood, of $858-42. Against the balance thus stated, was 
this memorandum: ‘‘ Due by average, if collected, September 
Ist 1839.”? The defendants’ letter, which accompanied the 
account, stated that they had as yet received pay for only two 
items of sales (naming them, and not including the sale to Ship- 
man & Co.) and directed Bryant & Hapgood to charge them 
(the defendants,) ‘‘ with sales due September Ist, $ 858-42.” 


The defendants, at the same time, remitted to Bryant & Hap- 


good $220, on account, who, on the 19th of the same July, 
acknowledged the receipt of the said account and letter. On the 
14th of November 1839, the defendants paid Bryant & Hap- 
good $100, and gave them the note now in suit. No agreement 
was then made, and no conversation had, respecting the sums 
wnich had not been collected by the defendants on account of 
sales of Bryant & Hapgood’s property ; but an account was 
stated, referring to the account rendered, as above mentioned ; 
and the note was given for the balance of the account thus 
stated, with interest from September Ist 1839. 

Before the expiration of the term of credit given to Shipman 
& Co., they became insolvent, and have paid no part of said 
sum of $180. They were in good credit at the time of the 
sale, on the 5th of July 1839, and both before and after that 
day, the defendants had made sale to them of goods belonging 
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to themselves, and subsequently took their negotiable promissory 
note, dated July 5th 1839, which included the amount of the 
sales of the defendants’ own goods, and the $180 due upon the 
sale of Bryant & Hapgood’s property. This note was payable in 
eight months from date, and was given soon after said 5th of July. 
The precise sum, for which this note was given, did not appear ; 
but it was between $800 and $1200. The defendants never 
communicated the fact to Bryant & Hapgood, that they had 
taken such a note, nor was any evidence introduced tending to 
show that Bryant & Hapgood had any knowledge of it. 

The defendants, at the trial, tendered to the plaintiffs a note 
- recently made and signed by Shipman & Co. for $180, dated 
July 5th 1839, payable in eight months to the order of the de- 
fendants, and by them indorsed ‘‘ without recourse.”’ 

The defendants did not receive a guaranty commission on the 
sales. 

Upon the evidence of these facts, the defendants contended 
that the consideration of the note, to the extent of $180, had 
failed ; and they proposed to submit the question to the jury, 
whether it was not the intention of the parties, at the time the 
note was given, that the defendants should not be held account- 
able for the $ 180, unless they should receive it of said Shipman & 
Co., or should fail so to receive it, through their own negligence. 
But the judge, who presided at the trial, declined to submit this 
question to the jury, and instructed them that if the foregoing 
facts were proved to their satisfaction, they should return a ver- 
dict for the plaintiffs for the full amount of the note ; which the 
jury did accordingly. The defendants thereupon alleged ex 
ceptions to said instructions. 

Washburn, for the defendants, cited Robertson v. Livingston, 
5 Cow. 473. Pitts v. Mower, 6 Shepley, 361. Story on 
Agency, § 229. Chesterfield Manuf. Co. v. Dehon, 5 Pick. 7. 
Denston v. Perkins, 2 Pick. 86. Thompson v. Perkins, 2 
Mason, 232. | 

Brooks, for the plaintiffs. There was a final settlement be- 
tween the parties. The plaintiffs had no knowledge of the note 
of Shipman & Co. ; and they gave up their claim on them, and 
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— took the note of the defendants, on demand, relying wholly upon 
that. The case of Oakley v. Crenshaw, 4 Cow. 250, shows 
that the instructions to the jury were correct. See also Simp- 
son v. Swan, 3 Campb. 291. ‘The case in 5 Cow. 473, differs 
from the present. The court said, in that case, that the circum- 
stances of the settlement repelled the presumption of an inten- 
tion of the factor to become responsible absolutely. If the 
defendants did not intend to assume the debt of Shipman & Co., 
they should have so informed Bryant &.Hapgood. Consequa 
v. Fanning, 3 Johns. Ch. 600. 

Hussarp, J. By the law merchant, it is clearly settled — 
that a factor may sell the goods of his principal on credit, and that 
if he uses due diligence in regard to the solvency of the pur- 
chaser, he is not responsible, in case of loss by reason of the 
purchaser’s failure before the term of credit expires. 2 Kent 
Com. (3d ed.) 623. Goodenow v. Tyler, 7 Mass. 36. 

In the present case, the sales by the defendants were made in 
the usual manner, and the terms of credit were reasonable. ‘And 
it is made certain by their account rendered July 15th 1839, 
that the sales were at the risk of the principals. 

The only question which has been raised is, whether the fact, 
which took place subsequently, made the defendants responsible 
for the loss incurred on the sale to Shipman & Co. on the 5th 
of July preceding. And we are of opinion that the account 
rendered by the defendants, on the 14th of November 1839, is 
but a further representation of the previous transactions, with 
some advances for moneys collected, and in no way alters 
their then existing relations ; and that the giving of the note on 
demand, for the balance of that account— which note is the 
subject of the present suit — was no assumption to their account 
of the outstanding debts. No new consideration passed between 
the parties. ‘T'he transaction was in law the same, as if the 
defendants had advanced the money for the balance of the 
account, at the request of the principals, which could be recoy- 
ered back, in whole or in part, if the debts falling due should 
not be paid. A note given for the balance of an account, 
though prima facie evidence of payment of the account, may be 
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explained and rebutted by proof as to the nature of the transac- 
tion between the original parties. Nor did the taking of a note 
from Shipman & Co., and including in it other demands, neces- 
sarily vary the relations of these parties. It is a practice well 
understood among all persons who consign goods for sale, that 
the commission merchant, for convenience, takes the notes of 
vendees in his own name, often including the sales for different 
consignors ; and that he holds such notes in trust for his princi- 
pals. We see nothing in this case to lead to the conclusion 
that the defendants intended to assume the debt of Shipman & 
Co., or which altered their situation with their principals from 
the position in which they stood on the 15th of July, when they 
rendered their account. Nor do.we see any act of theirs, by 
which the debt due from Shipman & Co. was put at hazard ; 
nor any thing to show conclusively that they treated it as paid. 
The case is substantially the same with that of Robertson v. 
Livingston, 5 Cow. 473. | 

We think the presiding justice of the court of common pleas 
erred in directing the jury to return a verdict for the plaintiffs, 
on the proof of the facts stated in the report of the case. 
No point was raised at the hearing, in respect to the note of 
the defendants having been negotiated by the payees shortly 
after they received it. 

The exceptions are sustained and a new trial ordered at the 
bar of this court. 


MenitasbeL Ricwuarpson vs. LipHa FRENCH. 


Where an administrator, who is a member of a partnership, applies to the partnership 
concerns money which belongs to the estate of his intestate, and afterwards 
gives the note of the firm to a creditor of the intestate, to whom such money was 
due, in discharge of such creditor’s claim on the estate of the intestate, the firm is 
bound to pay the note, although the money was not in the hands of the firm when 
the note was given. 


AssumpsitT to recover of the defendant, as surviving partner 
of the late firm of P. Blodgett & Co., $146-81, and interest 
since July 9th 1839. The plaintiff counted ona note, and the 
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money counts were added. At the trial in the court of com- 
mon pleas, the plaintiff offered in evidence a note, dated July 
9th 1839, signed P. Blodgett & Co., for the above named sum, 
payable to her. 

It was admitted, that at the time and long before the note was 
given, the defendant and Percival Blodgett were partners, doing 
business in the town of Orange ; and that said Percival Blodgett 
was administrator of the estate of George Blodgett, deceased, 
jointly with Stillman Blodgett, who absconded in 1839. 

The defence was, that the note was given for the amount of a 
dividend due to the plaintiff from the administrators of George 
Blodgett, and that it was not authorized by the defendant. 

The plaintiff contended, and asked the court to instruct the 
jury, that if the money, due to her from the estate of George 
Blodgett, had been taken and applied to the partnership con- 
cerns before the giving of the note in question, and was so rep- 
resented by Percival Blodgett to the plaintiff, at the time of his 
giving the note, said Percival had authority to give the note, 
and that it would be binding upon the firm. The court refused 
so to instruct the jury, and instructed them, that unless the 
money was substantially on hand at the time of giving the note, 
and that it was then borrowed, or represented to the plaintiff to 
be borrowed, for company purposes, it would not bind the firm ; 
and that the plaintiff could not recover in this action, unless the 
transaction constituted a loan made at that time. 

The plaintiff further contended, and asked the court to in- 
struct the jury, that if Percival Blodgett represented to the 
plaintiff, at the time of giving the note, that he wanted the money 
for company purposes, and that he would give the company note 
for it, it would bind the company, though the money were not 
on hand at the time of giving the note, but had previously been 
applied to company purposes, or to the concerns of the com- 
pany. But the court instructed the jury, that the money must 
have been substantially on hand, at the time of giving the note, 
to authorize the giving of the note so as to bind the firm. 

A verdict was returned for the defendant, and the plaintiff 
alleged exceptions to the said instructions. 
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Brooks, for the plaintiff. 

Washburn, for the defendant. 

Huszsarp, J. ‘The defence relied upon in this case is, that 
the money of the plaintiff never came to the use of the firm of 
P. Blodgett & Co., and consequently that the note declared on 
was without consideration ; that if the money in the hands of 
P. Blodgett, as one of the administrators of George Blodgett, 
and belonging to that estate, was used by the firm of P. Blodgett 
& Co., the firm were not the debtors to the several creditors of 
the estate, between whom and them there was no privity, but to 
the administrators of the estate; and that the remedy of the 
creditors, of whom the plaintiff was one, was on the bond of the 
administrators. Without controverting this proposition, we think 
the plaintiff’s case can be distinguished from it. The firm of 
P. Blodgett & Co. have the use of the money of the estate, 
which they have borrowed from the administrators. If then the 
plaintiff, knowing this, is willing to discharge her claim against 
the estate, and take, in lieu thereof, the note of the firm, it seems 
to us that the transaction is a valid one, and that the note is given 
upon a good consideration. Supposing the transaction to appear 
in the books of the firm, the administrators on the estate of 
George Blodgett will be charged with the amount of the note 
given to the plaintiff; and the note will be entered in the ac- 
count of notes payable, and the receipt of the plaintiff, and her 
order for her dividend upon the estate, will be a good voucher 
for the defendants to sustain their charge for so much money 
returned to the administrators. 

And we are further of opinion, that it was not necessary — as 
was ruled by the court of common pleas — that the money 
should have been substantially in hand, at the time of giving the 
note, to enable the plaintiff to recover upon it against the firm 
It was sufficient for that purpose, if the money, to which the 
plaintiff had an equitable claim, had in fact been used by the 
firm, to authorize the giving of the note so as to bind them; it 
being the substitution of one creditor of the firm for another, 
for a good consideration, by consent of the different parties con- 
cerned. For whether the defendant, French, was ignorant or 
not of the giving of the note, at the time, the act of his copart 
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ner in this respect 1s equally binding upon him ; the firm having 


had the money. 
The exceptions to the ruling are sustained, and the cause is 
remitted to the court of common pleas for a new trial. 


—_—— 
Joun CriaFLIN & another vs. SetH P. CARPENTER. 


A contract for the sale of growing wood and timber, to be cut and removed by the 
purchaser, is not a contract for the sale of any interest in or concerning lands, &c. 
within the statute of frauds — Rev. Sts. c. 74, § 1. 

A mortgage of growing wood and timber, made by one who has purchased the same, 
is a mortgage of personal property, to take effect, as such, when the wood and 
timber shall be severed from the freehold ; and it will avail the mortgagee, if it be 
duly recorded in the town clerk’s office, although not recorded in the registry of 
deeds. 


Trover for timber. At the trial in the court of common 
pleas, the plaintiffs, to prove their title to the timber, gave in 
evidence a mortgage deed made to them on the Ist of Septem- 
ber 1840, by one McDavit, conveying to them, among other 
things, all the wood and timber, cut and uncut, which he had 
formerly bought of them, to secure the payment of a certain sum 
on the Ist of January 1841. This deed was recorded in the 
office of the clerk of the town of Milford, on the day of its 
date, but was not recorded in the registry of deeds for the 
county of Worcester. 

The plaintiffs also gave evidence tending to prove that on said 
1st of September, they sold to said McDavit a quantity of wood 
and timber, then on their land, part of which was cut and lying 
on the land, and part uncut and standing: That said McDavit 
at the same time executed the mortgage deed aforesaid ; that he 
afterwards cut and disposed of said wood and timber, from time 
to time, and that a part of said timber, viz. 1450 feet thereof, 
which is the subject of this action, was sold by him to the de- 
fendant, on the 26th of July 1841; and that the plaintiffs, on 
that day, exhibited said mortgage deed to the defendant, and 
demanded said timber, which he refused to deliver to them. 

It did not appear that the defendant, when he bought the 
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timber of McDavit, had any notice of the existence of said 
mortgage deed, except that which may be implied by law from 
the fact that it was recorded as abovementioned. Nor did it 
appear whether the sale of the wood and timber by the plaintiffs 
to McDavit was oral, or by deed or other instrument in writing. 

The plaintiffs contended that the said mortgage deed included, 
as personal property, all the timber growing and cut ; or at least 
all that was cut before the Ist of January 1841, when the debt, 
which was secured by said mortgage, became payable ; and that 
if said deed did not include, as personal property, the timber 
which was standing when it was executed yet the property in 
said standing timber had never passed to McDavit by any legal 
conveyance made by them to him in writing ; and that they, 
being the owners of the land on which the timber was standing, 
continued to own said timber, and were entitled to recover 
damages of the defendant for the conversion thereof. 

The court instructed the jury, that the timber which was 
uncut and standing on the plaintiffs’ land, when said mortgage 
deed was made, was real estate, and that the record of said 
deed in the town clerk’s office did not operate as a constructive 
notice thereof to the defendant ; and that it was therefore in- 
cumbent on the plaintiffs, in order to entitle themselves to a ver- 
dict, to prove that the timber sued for had been cut and severed 
from the freehold, at the time when said mortgage deed was 
executed. ‘ 

A verdict was returned for the defendant, and the plaintiffs 
alleged exceptions to the aforesaid instructions. 

Washburn, for the plaintiffs. 

C. Allen, for the defendant. ; 

Wipe, J. This case comes before us on exceptions to the 
instructions of the court of common pleas to the jury, as to the 
construction and legal effect of a mortgage deed from one 
MecDavit, from which the plaintiffs claim title to the property 
sued for. By the report of the case, it appears that on the Ist 
of September 1840, the plaintiffs sold to the said McDavit a 
quantity of wood and timber then on their land, part of which 
was then cut and lying on their land, and part was uncut and 
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standing on the said land. And on the same day the said 
McDavit gave a mortgage deed to the plaintiffs of all said wood 
and timber, cut and uncut. 

On these facts, the jury were instructed that the timber, which 
was uncut at the time of making said mortgage, was real estate, 
and that it was incumbent on the plaintiffs, in order to entitle 
them to a verdict, to prove that the timber sued for in this ac- 
tion had been cut and severed from the freehold, at the time 
when said mortgage was given. ‘T’o these instructions the plain- 
tiffs’ counsel excepts, and he contends that the said mortgage 
was a contract for the sale of wood and timber, and not for the 
sale of lands, or any interest therein. ‘That such a sale was 
intended by the contracting parties we cannot doubt; and the 
question is, whether by the principles of law the intention of the 
parties can be effectuated. 

In a leading case on this point, 1 Ld. Raym. 182, it was 
reported by Treby, C. J. to the other justices, that it was de- 
cided by him at nisi prius, that the sale of timber growing on 
Jand might be by parol, and was not by the statute of frauds 
required to be in writing ; and to the correctness of this decision 
Powell, J. agreed. This decision is cited as an authority in 
Bul. N. P. 282, and by Holroyd, J. in Mayfield v. Wadsley. 
3 Barn. & Cres. 364. 

In Scorell v. Boxall, 1 Younge & Jerv. 399, Hullock, B. 
remarked, that he never before heard the dictum in Ld. Raym. 
182, cited as an authority ; and the only claim which it had, in 
his opinion, to that distinction, was the allusion to it by Mr. 
Justice Holroyd, in Mayfield v. Wadsley. But this remark of 
the learned baron was not called for in the decision of that case, 
which depended on a different principle. ‘The question there 
was, whether the plaintiff, who had purchased, by parol, the 
underwood then standing, to be cut by him, had such a posses- 
sion as would enable him to maintain trespass against the de- 
fendants for cutting and carrying it away. And it was rightly 
decided that he had not. The parol contract in that case was 
an executory contract of sale, to be completed by the plaintiff’s 
severing the underwood from the freehold. Until it was thus 
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severed, it remained the property of the owner of the soil. If 
the plaintiff had cut the underwood, and the defendants had 
taken it away, there can be no doubt, we think, that the action 
might have been well maintained. 

A contract for the sale of standing wood or timber, to be 
cut and severed from the freehold by the vendee, does not con- 
vey to him any interest in the land, within the meaning of the 
Ist section of the statute of frauds, Rev. Sts. c. 74. Such a 
contract is to be construed as passing an interest in the trees, 
when they are severed from the’ freehold, and not any interest 
in the land. So it was decided in Smith v. Surman, 9 Barn. 
& Cres. 561 ;* in Bostwick v. Leach, 3 Day, 484 ; in Ers 
kine v. Plummer, 7 Greenl. 447 ; and in Whitmarsh v. Wal- 
ker, 1 Met. 313: ‘The same principle is laid down in many 
other cases referred to in Chit. Con. (5th Am. ed.) 300-302, 
and in Greenleaf on Ev. § 271, & note. A license to enter 
on the land of another, and do a particular act or a series of 
acts, may be valid, though not granted by deed or in writing. 
Such a license does not transfer any interest in the land, al- 
though when granted for a valuable consideration, and acted 
upon, it cannot be countermanded. Tayler v. Waters, 7 ‘Taunt. 
374. Liggins v. Inge, 7 Bing. 682. Mumford v. Whitney, 
15 Wend. 380. Whitmarsh v. Walker, 1 Met. 313. Wood- 
bury v. Parshley, 7 N. Hamp. 237, 

We are therefore of opinion that the mortgage from McDa- 
vit to the plaintiffs was a mortgage of personal property, to 
take effect as such, when the wood and timber should be sev- 
ered from the freehold. Such was manifestly the intention of 
the parties, and we think the contract is not void or voidable, as 
passing an interest in the land on which the trees were standing. 

There is also another ground, on which we think this action 
may be maintained. If the mortgage from McDavit to the 
plaintiffs was void or voidable by the statute of frauds, so was 
the sale from the plaintiffs to him; and McDavit obtained there- 
by no title to the land, and the trees were the property cf the 


* See Lord Abinger’s remarks (9 Mees. & Welsb. 505) on the decision in 
this case of Smith v. Surman. 


584 WORCESTER. 


: Temple v. Nelson & others. 


plaintiffs, both before and after they were severed from the free- 
hold. So that, uéraque via, the plaintiffs may maintain their 
action. 

New trial granted. 


JoHN TEMPLE vs. Persts Netson & others. 


A testator devised his real estate to his son J. for life, said estate to be under the care 
and management of his son I., and the profits thereof to be applied to the support 
of J., during his life ; and if said profits should be insufficient for J.’s support, then 
that I. should pay the deficiency: The testator then devised the remainder of said 
estate to his son I., on condition that I. should support J, during his life, and fulfil 
the other directions of the testator’s will: I. refused to accept the devise to him and 
never entered on the estate nor supported J.: T’. was appointed guardian of J. and 
supported him till his death; but the profits of the estate, devised to J. for life, 
though applied towards his support by T., were not sufficient therefor, and T. ad- 
vanced money to support him, to an amount nearly equal to the value of the estate 
devised to and refused by I.: After J.’s death, T’. brought a bill in equity against the 
heirs of the testator, praying that said estate might be sold for the purpose of re- 
imbursing the sums advanced by him for the support of J. Held, that upon the re- 
fusal of I. to accept the remainder devised to him, on the conditions thereto annexed 
by the testator, the same reverted and descended to the testator’s heirs, without any 
charge thereon in favor of J.; and that the bill could not be maintained. 


Turis was a bill in equity, which alleged that Jonas Temple, . 
late of West Boylston, died in November 1815, leaving a last 4 
will, which was afterwards duly approved and allowed, by which : 
he devised a certain farm and lands to his son Jonas ‘Temple for 
life, and the remainder thereof, upon certain conditions, to his | 
son Isaac Temple : That the devise to said Jonas was in these ; 
words: ‘‘ I devise to my son Jonas all the land and buildings I | 
now own, to have and to hold the same to him the said Jonas, 
during his life, but to be under the care and management of my a 
son Isaac Temple, and the net produce or profits thereof, or | 
as much as shall be necessary, to be applied to the comfortable . 
support and maintenance of the said Jonas, during his natural | 
life, in sickness and health ; and if said produce and profits shall 
be insufficient for the comfortable support of said Jonas, and for ' 
his clothing, doctoring, nursing, and funeral expenses, the de- | 
ficiency to be paid by said Isaac.” 
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That the devise of the remainder to said Isaac was thus: ‘‘ I 
devise to my son Isaac all my lands and buildings I now own, 
upon the death of my said son Jonas. ‘This devise is upon the 
condition, however, that he, the said Isaac, shall and do well — 
and truly board and support my said son Jonas, in manner as 
above mentioned, and shall do and perform, for the said Jonas, 
every thing that is in this instrument ordered to be done and 
performed for him, and faithfully fulfil this my will.” 

That the said Jonas, the son, was non compos mentis ; and 
that said Isaac refused to accept said devise upon said condi- 
tions, and never entered on said estate, nor supported said Jo- 
nas: That the said John Temple, (the plaintiff,) who is a son 
of the testator, after the testator’s decease, was appointed guar- 
dian of said Jonas, and took care of him till his death: That 
the support of said Jonas, being duly and economically furnish- 
ed, consumed all the net income of said devised real estate, and, 
beyond that, a large sum of money annually, amounting in the 
whole to a great part of the value of said estate ; all which 
support was furnished by said John, the plaintiff. The prayer 
of the bill was, that said estate, or so much thereof as should 
be necessary for the purpose, be sold and disposed of, to reim- 
burse the plaintiff for the advances made by him in supporting 
the said Jonas, his brother. 

Five of the defendants, heirs at law of said testator, filed a 
general demwrer to the bill. 

Merrick, for the plaintiff. 

C. Allen, for the defendants. 

Wipe, J. ‘This bill is founded on an alleged trust, cre- 
ated by the last will and testament of Jonas Temple deceased, 
which trust the plaintiff claims a right in equity to enforce against 
the defendants, the heirs at law of said Temple. 

By one clause in the will, the testator gives to his son Jonas, 
all his land and buildings for life, but to be under the care and 
management of his son Isaac, and the net produce and profits 
of the same, or as much thereof as should be necessary, to be 
applied for the comfortable support and maintenance of his said 
son Jonas, and for his clothing, doctoring, nursing, and funeral ~ 
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expenses ; the deficiency to be paid by the said Isaac. Wheth- 
er this clause in the will is to be so construed as to give the es- 
tate in trust to Isaac, for the use and benefit of Jonas, or as a 
devise to Jonas, with a power to Isaac to have the control and 
management of the estate devised, is a question of no impor- 
tance ; because it is admitted in the bill, that the net profits of 
said estate have been applied to the support of the said Jonas 
by the plaintiff—the said Isaac having declined the trust. 
The trust therefore, in this respect, has been fully performed. 

By another clause in the will, on which the plaintiff relies, the 
remainder of the said estate was given to the said Isaac, upon 
condition, however, that he should well and truly board and sup- 
port the said Jonas, as before mentioned, and should do and 
perform for the said Jonas everything ordered to be done and 
performed for him in and by said will. By this devise to Isaac, 
it is contended, a charge on the remainder was created, in favor 
of Jonas, which could not be defeated by the devisee’s refusal 
to accept the devise ; and that the estate devised descended to 
the heirs, on such refusal, subject to the said charge and trust. 
But we think there is nothing in the language of the will, which 
can be so construed.. ‘The devise to Isaac is expressly on con- 
dition ; and if he had accepted the devise, he would have been 
bound to perform the condition ; and on his failure so to do, the 
land would have reverted and descended to the heirs of the tes- 
tator. And in like manner, the remainder descended, on the 
said Isaac’s refusal to accept the devise. But there are no 
words in the will creating a charge upon the estate devised to 
Isaac. It was manifestly the intention of the testator to bind 
the devisee personally by the condition, on the supposition that 
he would accept the devise ; but no provision is made in case 
the devisee should refuse to accept the devise. Such a contin- 
gency does not appear to have been apprehended by the testa- 
tor. It was his intention, undoubtedly, to provide for the main- 
tenance of his son Jonas ; but the provision made is clearly 
expressed. And although that provision has failed, the court 
have no right to supply the defect in a way not within the con- 
‘emplation of the testator. 
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But if the estate was devised to Isaac, on the trust alleged, 
we still should be of opinion that this bill could not be maintain- 
ed. If the plaintiff has any remedy, he must first cause admin- 
istration to-be taken out on the estate of his brother Jonas ; for 
the plaintiff cannot, in his own right, enforce the performance of 
the trust. If the estate of Jonas is indebted to him, as alleged, 
his share of the estate devised to Isaac may be appropriated to 
the plaintiff’s claim, if there be no other creditors. But whether 
the plaintiff be entitled to any such remedy, or not, we are sat- 
isfied that this bill cannot be maintained. 

Bill dismissed. 


PRESIDENT, Directors, &c. or THE Vituace Bank vs. 
STEPHEN ARNOLD & another, Executors. 


A debtor gave to his creditor a note, signed in the presence of an attesting witness, 
and made payable to a bank: The creditor received the note in satisfaction of his 
demand on the maker, and sold and delivered it toa third person, who kept it in 
his possession for fifteen years, and until after the maker’s death, and then prose- 
cuted an action thereon for his own benefit, in the name and with the authority of 
the bank, against the maker’s executors. Held, that the case was not within the 
exception in the statute of limitations, as to attested notes, (Rev. Sts. c. 120, § 4,) 
and that the action could not be maintained. 


ASsUMPSIT on a promissory note. 

The casé was submitted to the court on an agreed statement 
of facts as follows: John Arnold, the defendants’ testator, on 
the 7th of December 1826, was indebted to Paul Dudley in the 
sum of $ 53-19, and in discharge of that debt gave him the note 
in suit, which is in these words: Douglas, December 7th 1826. 
For value received I promise to pay the President, Directors & 
Co. of the Village Bank, or their order, fifty-three dollars and 
nineteen cents, on demand with interest. John Arnold. 

Attest: Joseph Thayer. 

This note was subscribed by Joseph Thayer, as an attesting 
witness, at the time it was executed. ‘The maker of the note 
told said Dudley, that if he would carry it to the bank, it would 
be paid ; and said Dudley received it in full satisfaction of the 
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amount due to him from the maker. On the same day, Joseph 
Thayer paid said Dudley the amount of the note ; said Dudley 
thereupon delivered the note to him, and it has ever since re- 
mained in his possession. ‘This suit, which was brought for said 
Thayer’s benefit, was commenced by him without previous au- 
thority from the plaintiffs ; but after it was commenced, viz. on 
the 20th of December 1841, they authorized said Thayer to 
prosecute it for his own benefit. 

It was further agreed, at the argument, that John Arnold, the 
maker of the note, was a director of the Village Bank, when 
the note was given. 

C. Allen, for the plaintiffs. 

Washburn, for the defendants. 

Dewey, J. We think that the want of authority from the 
plaintiffs, originally, to institute this action, would not have been 
a fatal objection to the maintenance of the same, but that this 
defect might be obviated by a subsequent authority ratifying the 
institution of the suit, and assenting to the further prosecution 
of it. 

But the defence goes much deeper, and is placed upon the 
entire want of privity between the plaintiffs and John Arnold. 
It appears from the facts stated, that the payees of this note 
never assented to nor adopted the note, until a period of more 
than fifteen years from its date, and from the time it was pay- 
able ; and it is further admitted, that the note never came into 
the hands of the plaintiffs, or was, directly or indirectly, accept- 
ed by them, or any agent of theirs, during the lifetime of John 
Arnold. 

The transaction 1s an ancient one, and it may now be difficult 
to ascertain what are the real equities of the case between the 
party, who prosecutes in the name of the Village Bank, and the 
defendants. ‘To give the note effect as a valid contract and 
take it out of the statute of limitations, which is applicable to all — 
other than witnessed notes, it must be shown to have been in 
force, as an existing contract, in the form of an attested note of 
John Arnold to the Village Bank. 

But the note, not having been presented to the bank nor as- 
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sented to by it, until after the death of the maker, did not assume 
the character of a contract between them, while Arnold was 
living. ‘The bank and Arnold were the only parties who could 
give vitality to the note, and the bank having, as already stated, 
never recognized it, nor adopted it, during the lifetime of Arnold, 
nor until after the lapse of fifteen years from its maturity, it is 
now too late, we think, for the bank, by their present assent, to 
give effect to the note, and enforce payment of it. 
Plaintiffs nonsuit. 


JosEPH THAYER vs. STEPHEN ARNOLD & another. 


Where a party is not bound by prescription, agreement, or assignment of fence- 
viewers, to maintain a fence between his Jand and that of an adjoining owner, he 
may sustain an action of trespass quare clausum fregit against the adjoining owner 
whose cattle escape into his land. The common law on this point is not altered by 
the statutes of this Commonwealth. 


Trespass for the breaking and entering of the plaintiff’s 
close by the defendants’ cattle. 

It appeared, at the trial in the court of common pleas, that 
the defendants’ land adjoined the land of the plaintiff upon which 
the alleged trespass was committed, and that there was no lawful 
fence between said lands ; and it was contended by the defend- 
ants, that if, their cattle escaped from their land and went upor 
the land of the plaintiff by reason of there being no lawful parti- 
tion fence, they were not liable to the plaintiff in an action of 
trespass, unless they were bound by piyuscription or agreement 
to repair the deficient fence through which their cattle went upon 
the plaintiff’s land. But the court ruled ‘‘ that the defendants 
were liable, if their cattle escaped from their land and went 
upon the plaintiff’s land, although the fence between them was 
deficient ; provided the plaintiff was not bound by prescription, 
or agreement, or assignment of fence-viewers, to keep such 
defective fence in repair.”” The jury returned a verdict for the 
plaintiff, and the defendants alleged exceptions to said ruling. 

Washburn, for the defendants. 

C. Allen, for the plaintiff. 

VOL. IV 50 
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Dewey, J. The question here raised was much considered 

in the case of Rust v. Low, 6 Mass. 90, in which the late 
Chief Justice Parsons embodied in the opinion of the court, 
drawn up by him, what were then supposed to be the leading 
principles applicable to this subject. ‘The views there stated 
were, it is true, to some extent, foreign to the questions put in 
issue by the particular case, and may be considered, to that 
extent, as obiter dicta; but I am not aware that any serious 
question has, before the present instance, been raised as to their 
soundness. ‘The rule as therein stated is, that at common law 
no man is bound to fence against an adjoining close, unless by 
force of prescription; but that every man must, at his peril, 
keep his cattle on his own close, and prevent their escape there- 
from. ‘This is to be taken, however, with the further doctrine, 
that an assignment, under the statutes of Massachusetts, imposes 
the same obligations upon the parties as would result from pre- 
scription, and that an agreement in writing between the tenants 
of adjoining closes, making a division of the fences, and each 
mutually stipulating to maintain and keep in repair his part 
thereof, would also be a good justification for him whose cattle 
had escaped into the close of the other through the neglect of 
the other to maintain his part of the fence. The rule at com- 
mon law may be found also stated in Com. Dig. Droit, M. 2. 
3 Kent Com. (3d ed.) 488. 1 Cow. 79, note. 
As a rule of the common law, it is not denied by the counsel 
for the defendants, that if two persons are possessed of adjoining 
closes, each must take care that his cattle do not enter upon the 
land of the other ; there being no existing legal obligation, as to 
the maintaining of a fence, arising by prescription or otherwise. 
But it is contended, that the common law doctrines on this sub- 
ject either were never applicable here, or, if they were, that our 
statutes have abrogated them. St. 1785, c. 52. Rev. Sts. ec. 
19, § 2. 

It is urged, that to allow the maintenance of the present action 
is practically unjust, and contravenes the purposes of the statute, 
as it allows every man to institute an action of trespass against 
his neighbor, whose cattle may have strayed into his premises 
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through defect or want of fences, when the party thus instituting 
his action has taken no measures to protect his land by the erec- 
tion of any fence, or any portion of a partition fence, notwith- 
standing the statute enjoins such duty. The error here seems 
to proceed from the assumption that the right to maintain an 
action of trespass, in such a case, arises under our statute ; 
whereas the right to institute such action is a right under the 
common law, and the party who defends seeks to shelter him- 
self under the statute provisions. Upon general principles, it is 
no more the duty of the individual, who has a field adjacent to 
that which his neighbor proposes to depasture with his cattle, to 
take the incipient steps to cause a partition of the fences between 
their adjacent lands, than of him who owns the cattle and in- 
tends to use his land for depasturing them. Both parties are 
entitled to the privileges given by statute, authorizing proceed- 
ings for dividing their fences and assigning to each his proper 
portion thereof ; and if either wishes to avail himself of its pro- 
visions for his protection, he must move in the matter, if his 
neighbor does not. By taking the proper steps, and causing a 
partition to be made of the fences, and duly maintaining and 
keeping in repair the part assigned to him, he can easily avoid 
all liability to an action, if his cattle escape into the adjacent lot 
through defect of the fence assigned to the owner of such lot. 
If he neglects to procure a division of the fence, it is not for 
‘him to complain that the owner of the adjacent lot has been 
alike inactive in the matter ; but the result must be, that both 
parties must be presumed to elect to occupy and improve their 
lands under the rules of the common law, and subject to the 
common law responsibilities. 

We take the rule therefore to be, that the obligation to make 
and maintain a partition fence is equally operative upon both ad- 
jacent owners ; each party is equally bound to move in the mat- 
ter; and until such division, there can be no deficiency or neglect 
alleged as to the fence of either party, separately and individu- 
ally. If either therefore puts cattle on his own land, and they 
enter upon the land of the adjacent proprietor, there being no 
partition of the fence separating the lots, he will be lable to an 
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action of trespass therefor. ‘This was the doctrine of Rust v. 
Low, which arose under St. 1788, c. 65, a statute certainly 
more favorable to the position relied on by the defendant, than 
the Rev. Sts. c. 19, which constitute our present statute law 
on the subject. 

Under the St. of 1788, c. 65, a strong argument against the 
application of the common law rule in Massachusetts was de- 
rived from the following provision of § 3: ‘* Any person 
injured in his tillage, mowing, or other lands under improve- 
ment, that are enclosed with a legal and sufficient fence, may 
have and maintain an action of trespass quare clausum fregit 
against the owner of the cattle for his damages.”? It was con- 
tended, and certainly with some plausibility, that the statute had 
made the having and maintaining of a sufficient partition fence a 
condition precedent to the right of maintaining an action of tres- 
pass for cattle escaping from an adjacent lot. But § 4 of c. 113 
of the Rev. Sts. which.seems to have been substituted, in the 
revision of the statutes, for the section of St. 1788, ¢c. 65, just 
quoted, has materially changed the phraseology of the provision 
on this subject. ‘The words, ‘‘ being enclosed with a legal and 
sufficient fence,”’ are omitted, and the following restriction upon 
the right to recover is introduced: ‘*‘ Provided, that if the 
beasts shall have been lawfully on the adjoining lands, and shall 
have escaped therefrom, in consequence of the neglect of the 
person, who has suffered the damage, to maintain his part of the 
division fence, the owner of the beasts shall not be liable.”’ 
This restriction upon the right to maintain the action, as found 
in the revised statutes, clearly applies, and applies only, to cases 
where there has been a division of the fence. It is when the 
party neglects to maintain ‘‘his part of the division fence” ; 
but, it cannot with propriety be said that any particular part of 
the fence is to be kept in repair by one rather than the othal, 
until a division has taken place. 

The opinion in Rust v. Low is therefore quite sufficient to 
embrace the question arising under the present statute law of the 
Commonwealth. 

It has, however, been urged, that the present question did 
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not necessarily arise in the case of Rust v. Low; the facts there 
presenting a case of cattle trespassing upon the land of the plain- 
tiff, which cattle were not lawfully on the adjacent lot. This is 
correctly stated, and is to be considered in the effect to be giv- 
en to the opinion delivered in that case ; and this circumstance 
has made it necessary to consider the general question more 
fully. But, as before remarked, the broad doctrine there stated 
has, at no period since, been brought into question in this Com- 
monwealth, in any litigated case. In the mean time, several 
decisions in our sister States have been had, sustaining the entire 
views stated by the court in Rust v. Low. 

The subject came before the supreme court of Maine, in Lit- 
tle v. Lathrop, 5 Greenl. 356; and that court fully adopted the 
doctrine stated in Rust v. Low, respecting the duties and liabil- ° 
ities of the owners of adjacent lots, as to maintaining fences. 
The same question has arisen in New Hampshire, in Avery v. 
Maawell, 4 N. Hamp. 36, and in Tewksbury v. Bucklin, 7 N. 
Hamp. 518. In the latter case, the rule is thus stated : ‘* Where 
two men own adjoining closes, with an undivided partition fence, 
which both are equally bound to keep in repair, each is bound to 
keep his cattle on his own land, at his peril.”” The same doc- 
trine is also held in New Jersey ; Coze v. Robbins, 4 Halst. 
384 ; Chambers v. Matthews, 3 Harrison, 368; and in Penn- 
sylvania. dams v. McKinney, Addison, 258. 

The only case that I have found, which holds a contrary 
doctrine, is that of Studwell v. Ritch, 14 Connect. 292, where 
a majority of the members of the court held that the owners of 
adjacent lands, neglecting to maintain partition fences, could 
maintain no action by reason of the cattle of the one trespassing 
upon the land of the other. The decision admits the rule of the 
common law to be otherwise, but answers that it has been 
changed by force of statutes in Connecticut, which are consid- 
ered to have restricted the right to recover damages, in such 
cases, to owners of lands having sufficient fences. The statutes 
of that State are, I think, more direct and unqualified in their 
language than ours, especially our revised statutes, which seem 
to be somewhat modified, and probably designedly adapted to 
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carry out the principles that had been stated in the case of Rust 
v. Low. Upon the question, as it arose in Connecticut, Mr. Jus- 
tice Sherman dissented from the opinion of the majority of the 
court ; holding very strongly that the doctrines of Rust v. Low 
were the true doctrines to be applied there, and that these stat- 
utes had not changed the common law rule in cases where no 
division of the fences had been made, and no particular portion 
assigned to each of the adjacent proprietors.* 

Another suggestion was made in the argument of the present 
case, which it may be proper to notice. It was said that the 
permitting of adjacent lands to lie unenclosed by any sufficient 
fence to protect them from intrusion by cattle was of itself vir- 
tually a license by the owners to each other that the lands might 
be used’ in common, or might, at least, be entered upon with- 
out liability to an action of trespass. 

Cases may undoubtedly occur, where the circumstances will 
well warrant the presumption of such license ;. but something 
must be disclosed beyond the mere fact of a want of division 
fences. There is nothing shown in this case to defeat the plain- 
tiff’s right of recovery. | 


Exceptions overruled. 


JONATHAN WARREN vs. AMASA COPELIN. 


By the law of Connecticut, an assignment of a chose in action takes effect, as to the 
process of foreign attachment, from the time of notice given to the debtor that an 
assignment has been made, and not from the time of the assignment. If, therefore, 
a debtor is summoned as garnishee of the creditor, after an assignment, but before 
he has notice thereof, he will be charged. 

In a suit brought in this Commonwealth by the indorsee against the maker of a prom- 
issory note, given in Connecticut by one citizen of that State to another, and there 
indorsed to a citizen of this Commonwealth, which note is negotiable by our law, 
but not by the law of Connecticut, it is a good defence for the maker, that he was 
summoned in a process of foreign attachment in Connecticut, as garnishee of the 
payee, before he had notice of the indorsement, and paid the amount of the note on 
an execution which issued on a judgment rendered in that process. 


AssUMPSIT ona promissory note made by the defendant for 


“ See Mooney v. Maynard, 1 Verm. 470, where it was held that the statutes 
of Vermont had altered the common law on this subject. 
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$ 23°33, dated April 15th 1837, payable to Jonathan G. Weth- 
erby or order, on demand with interest, and by him indorsed. 

The case was submitted to the court on the following facts 
agreed: ‘The note in suit was made, on the day it bears date, 
at Thompson, in the State of Connecticut, where the maker 
and payee then resided. On the same day, said Wetherby, the 
_ payee, indorsed the note in blank, at said ‘Thompson, and then 
and there delivered it to Leonard S. Wheelock of Grafton in 
this Commonwealth, in part payment of a debt due from him to” 
said Wheelock. During the night of said day, said Wetherby 
and his family left Thompson, and removed to Shrewsbury in 
this Commonwealth, where he afterwards resided. On the 17th 
of said April, the defendant was summoned as garnishee of said 
Wetherby, in three suits, brought before a justice of the peace 
in Connecticut, by citizens of that State. On the 22d of said 
April, said Wheelock gave the defendant notice that the note 
had been indorsed to him, and demanded payment thereof; and 
this was the first notice which the defendant had of said indorse- 
ment. The defendant then informed Wheelock that he had 
been summoned as garnishee of Wetherby. Said note was the 
only debt which the defendant owed Wetherby, at the time of 
the service of the process of foreign attachment. ‘The defend- 
ant did not appear in said suits in which he was summoned as 
garnishee, and judgments were entered, and executions issued 
against said Wetherby and the defendant, in the form prescribed 
by the law of Connecticut ; upon which executions the defendant 
paid the amount of the said note. 

On the second or third day after Wheelock demanded pay- 
ment of said note, as aforesaid, he sold and delivered the same 
to the plaintiff, who was ignorant of the aforesaid suits. The 
plaintiff has paid to said Wheelock the amount of said note ; but 
before he paid the amount in full, he was informed by said 
Wetherby that the defendant had been summoned in the afore- 
said suits, on account of said note. The plaintiff afterwards, 
to wit, on the 2d of May 1837, called upon the defendant ard 
demanded payment of said note. 

It was agreed by the parties, that the laws of Connecticut, 
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‘“so far as they are competent in the case,”’ might be proved by 
the printed statutes and reported decisions of the supreme 
court of errors of the State ; and that the plaintiff should be- 
come nonsuit, or the defendant be defaulted, as the court should 
decide on the foregoing facts. 

Washburn, for the plaintiff. By the law of Connecticut, 
promissory notes, to the amount of $35 or more, payable to 
any person or his order, or to the bearer, are assignable and ne- 
gotiable according to the custom of merchants ; but all notes for 
a less sum are not so negotiable ; an action thereon can be 
brought (in that State) only by the payee ; and the makers there- 
of are subject to the process of foreign attachment in suits 
brought by creditors of the payees. Statutes of Connecticut, 
(ed. of 1835,) Tit. 71. But all notes are assignable, and when 
assigned, the maker cannot be held as garnishee of the payee. 
Fobs v. Brewster, 1 Root, 234. Enos v. Tuttle, 3 Connect. 
27. Fitch v. Waite, 5 Connect. 117. Porter v. Seeley, 13 
Connect. 564. | 

The defendant was not required to appear in the original suit, 
in which he was summoned as garnishee, in order to defend him- 
self, or protect the present plaintiff ; because by the law of Con- 
necticut, all questions were open to him, on scire facias. Sts. 
of Connecticut, Tit. 38. And he paid on the execution at his 
own risk, and cannot avail himself of that payment, if he could 
have defended on scire facias. 

Though the plaintiff could not maintain an action in his own 
name, as indorsee, in Connecticut, yet he may do so in this 
Commonwealth. 2 Mass. 86. 1 Root, 561. Lodge v. Phelps, 
2 Caines Cas. in Er. 321. §S. C.1 Johns. Cas. 1389. Dunn 
v. Adams, 1 Alab. 527. Milne v. Graham, 1 Barn. & Cres. 
192. 

Child, for the defendant. Though one who is summoned as 
garnishee, in Connecticut, is entitled to make all defences on: 
scire facias, yet if he would be liable on scire facias, he may 
safely pay on the first execution. Cutler v. Baker, 2 Day, 
498. In this case, the defendant must have been charged on 
scire facias, because by the law of Connecticut the maker of a 
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note not negotiable is held as garnishee of the payee, notwith- 
standing a previous assignment of the note, unless notice of such 
assignment is given him before the service of the process of for- 
eign attachment. Woodbridge v. Perkins, 3 Day, 364. Judah 
v. Judd, 5 Day, 534. Dutton’s Digest, 410. And as the 
note in question was given in Connecticut, where the parties 
thereto resided at the time, the law of that State is the law or 
this case. Hull v. Blake, 13 Mass. 153. As the defendant 
must prevail on these grounds, it is not necessary to inquire 
whether the plaintiff, if entitled to recover, could maintain an 
action in his own name, as indorsee. ‘The authorities on this 
point are not uniform. See Story’s acts of Laws, (2d ed.) 
§§ 565, 566. 

Suaw, C. J. The law of Connecticut, we think, must gov- 
ern this case. The note was made in Connecticut, both parties 
were at the time inhabitants of that State, and the contract was 
to be performed there. ‘The note, by the law of this State, 
was negotiable ; but by the law of Connecticut, a note under 
¢ 35 is not negotiable. It is evidence of debt only between 
the immediate parties, and like any other chose in action, it is 
assignable in equity ; but the assignee must take it subject to set- 
off, liability to attachment, and the other incidents, to which it 
would be subject, had it not been so assigned. So far as the 
law affects the remedy, the lex fori, the law of the place where 
that remedy is sought, must govern. But so far as the law of 
the construction, the legal operation and effect of the contract is 
concerned, it is governed by the law of the place where the con- 
tract is made. Applying this rule to the present case, we see 
no reason why the law of Massachusetts should not govern the 
case, so far as to enable a bond fide holder or assignee of the 
note to maintain an action in his own name, that being a point 
affecting the remedy only. But in ascertaining what right he 
has acquired by such note and by the indorsement and ay 
of it, we must look to the law of Connecticut. 

The defence is, that the debtor was summoned as the trustee 
of the promisor, in Connecticut, before he had notice of the 
indorsement under which the plaintiff claims, and by that means 
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the attaching creditor obtained an older and better title to the 
money ; and that the defendant, under that process, paid it over. 
In point of fact, and upon a comparison of dates, it appears 
that the note was first indorsed by the promisor and delivered 
to the first indorsee, under whom the plaintiff claims, and then 
the debtor was summoned in the trustee process, before he had 
notice of the indorsement. 

By the law of Massachusetts, such an assignment, made in 
good faith, before an attachment by trustee process, though with- 
out notice to the debtor, would give the assignee a title prefera- 
ble to that of the attaching creditor ; and such assignment, being 
seasonably made known to the trustee, and being disclosed by 
him in his answer, would entitle him to a discharge. But upon 
satisfactory examination and inquiry, the court are led to the 
conclusion that the law is otherwise in‘Connecticut ; that there 
the assignment takes effect only from the time of notice to the 
debtor, and that, as the attachment in this case preceded such 
notice, the attaching creditor obtained the better title, and the 
defendant was bound to pay the debt to him. 

It was made a question whether the court in Connecticut 
had jurisdiction ; but we can perceive no ground for such a 
doubt. The court had jurisdiction of the person of the debtor, 
who was domiciled there ; they could compel payment of the 
debt, and therefore they had jurisdiction. 

It was contended that the defendant cannot avail himself of 
this defence, because he did not refuse to pay on the first exe- 
cution, wait for a scire facias, and set forth all the facts, and 
await the judgment of the court upon them. 

If he had intended to avail himself of the judgment of the 
court of Connecticut, for his protection, as a conclusive bar, that 
undoubtedly would have been his proper course. But if now 
taking the burden upon himself, he shows, that upon such a scire 
facias he must have been charged upon the facts, as they exist- 
ed, and as he must have disclosed them, on that process, he 
shows that the attaching creditor there had an older and better 
title to the debt and sum of money due on the note, and that he 
rightfully paid it to him accordingly. ‘This is a good bar to the 


OCTOBER TERM 1842. 599 


Watson v. Inhabitants of Princeton. 


plaintiff ’s claim. ‘The judgment in Connecticut is no further 
effective here, than to show the fact of an attachment by trustee 
process, and a judgment thereon, which the defendant could not 
resist, binding the debt, and requiring him to pay it. 

Plaintiff’ nonsuit. 


Jacos W. Watson vs. INHABITANTS OF PRINCETON. 


A tax is not rendered void by the omission of the assessors to tax all the property of 
an individual which ought to be taxed. 

When one is taxed and pays more than his due proportion of a town tax, in conse- 
quence of the omission of the assessors to tax other persons their due proportion, 

_ he cannot maintain an action against the town, for money had and received, to re- 
cover back any part of the tax so paid. 


Tuts action, which was assumpsit for money had and receiv- 
ed, was submitted to the court upon a statement of facts, in 
substance as follows : 

The plaintiff is an inhabitant of the town of Princeton, and 
was taxed there in the year 1840, the sum of $ 76:20, which he 
paid. Joseph Mason and Moses G. Cheever, inhabitants of said 
town, were liable to be taxed and were taxed there the same year ; 
Mason for $100, money at interest, and Cheever for no money 
at interest. On the Ist of May 1840, said Mason held several 
mortgages to secure the payment of money, upon which mortgages 
he had taken formal and actual possession, and the mortgagors 
were in the occupation of the mortgaged estates, under an agree- 
ment that they would pay Mason, as rent therefor, the interest 
on the debts thereby secured, and the taxes assessed on said 
estates. At the time of the making of one of these mortgages, 
it was agreed that said Mason should then take possession ; and 
after the mortgage was made and possession taken by said M., it 
was further agreed that the mortgagor should occupy and pay rent 
as aforesaid ; which was accordingly done. Upon others of these 
mortgages, actual possession was taken by said Mason, and a 
certificate thereof, signed by the mortgagors, was recorded in 
the registry of deeds ; and said M. gave the mortgagors, at the 
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same time, bonds conditioned to extend the time of redemption 
beyond the term of three years, upon being paid, as rent for the 
premises, the interest on the several debts secured by the mort- 
gages, and all taxes: The mortgagors engaged to pay the same 
accordingly, and thereafterwards continued to occupy, under 
said agreement, until after the Ist of May 1840. 

At the time of making the valuation of estates, by the asses- 
sors of Princeton, in 1840, said Mason, on being interrogated 
by them, as to money at interest, told them he had only ¢ 100 
at interest, but that he had mortgages to secure $1200 and 
more, upon which he had taken actual possession of the estates 
mortgaged, and had also taken legal advice, and ‘‘ considered 
that he was liable to pay taxes for said estates, but not for the 
money at interest, as the statute then stood.” 

The said Cheever also had several mortgages to secure the 
payment of money, on which he made, with the mortgagors, an 
arrangement similar to that last described, which was made by 
said Mason. 4 

The assessors of Princeton, before assessing the taxes for the 
year 1840, gave legal notice to the inhabitants of the town to 
bring in true lists of their polls and estates not exempt from tax- 
ation. And when the assessment of the taxes for that year was 
made, the assessors had no knowledge of any of said bonds 
given by said Cheever, to his mortgagors, as aforesaid ; nor did 
they know of more than one such bond given by said Mason. 

Said Cheever was inquired of by the assessors, as to his 
money at interest, and he told them, and offered to make oath, 
that he had no more money at interest than he paid interest for. 

The above mentioned mortgaged estates were all duly taxed 
in 1840. 

Washburn, for the plaintiff. 

C. T. Russell, for the defendants. 

~Suaw, C.J. This is an action of new impression. That 
is no reason, however, why it should not be maintained, if it is 
founded on legal principles ;, but it is a reason why the grounds 
relied on for its support should be strictly examined. 

The action is assumpsit ‘against the town for money had and 
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received by them to the use of the plaintiff. The ground is, 
not that the plaintiff was taxed for more property, or other 
property, than he was liable for, nor that the tax was laid for a 
purpose not within the scope of the authority of the town ; but 
that, through error of judgment, mistake of the law, or other- 
wise, the assessors forbore to assess one Mason and one 
Cheever, inhabitants of the same town, for money at interest, 
for which,’ as the plaintiff contends, they ought to have been 
taxed. ‘The facts are stated, upon which it is contended that 
they ought to have been so taxed. But the court are of opinion 
that the question, whether those persons ought to have been 
taxed for a larger amount, cannot arise in this action, because, 
if the fact were so, it would not enable the plaintiff to recover in 
this action. 

It has often been held, that the omission to tax any particular 
individual, who may be liable, does not render the whole tax 
illegal and void ; and it would be scarcely possible to assess a 
valid tax, if it were otherwise. Walliams v. School District in 
Lunenburg, 21 Pick. 81. Besides; the assessors are not 
the agents of the town, so as to render the town responsible for 
their errors and mistakes, or even for their negligence. ‘They 
are public officers, whose functions and duties are regulated by 
law ; and it is only for want of integrity or fidelity in the dis- 
charge of their official duties, that they themselves are liable. 
Rev. Sts. c. 7, § 44. 

The plaintiff, therefore, has no ground to contend that the 
' tax was void, that he was not liable to be assessed, or that he 
was assessed for more property than he was liable for. But the 
_ gravemen of his complaint is, that other persons were not taxed 
enough, by means of which his rate was higher than it should 
have been. ‘This cannot be inquired into, in an action against 
the town for money had and received. The tax was rightfully 
assessed on him, and the money paid in due course of law. 
Besides ; as the amount alleged to be overpaid is not capable 
of being distinctly designated or ascertained by mathematical 
computation, it would impose on the jury the necessity of revis- 
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ing the valuation and taxation of the whole town, and re-adjust- 

ing the proportion which each inhabitant ought to pay. And if | 

this can be done, ir’a common law action, at the suit of any one 
od 


inhabitant, the same may be done at the suit of every other; a 
course of proceeding obviously impracticable. But we think 
it is only in case one has been taxed, who was not liable to tax- 
ation, or when an entire tax is void, and the amount of such void 
tax assessed to each inhabitant, and paid by the party complain- 
ing, is capable of being determined by arithmetical computation, 
that money had and received will lie to recover it back of the 
town. Torrey v. Millbury, 21 Pick. 64. The case of Thurs- 
ton v. Little, 3 Mass. 429, cited in the argument as an author- 
ity for the maintenance of this action, was a case where the 
entire tax was illegal and void. 

If a tax has been assessed and collected, under a vote of the 
town directing a tax to be assessed for a purpose not within the 


scope of the municipal authority of towns, the vote is unauthor-_ 


ized, the tax is void, and the money, thus compulsorily paid by 
the inhabitant, is required of him without legal authority, and the 
entire amount, paid by any one, is money which the corporation 
cannot retain ex @quo et bono ; and in such case assumpsit for 
money had and received will lie to recover it back. 

But where an individual has been taxed too much, if he has 
complied with the law and put himself in a condition to assert 
his legal rights, he may claim an abatement ; and if his claim is 
not allowed, he may appeal to the county commissioners. If 
they decide against him, and such decision turns on any ques- 
tion of law, and he deems it erroneous, he may take care to 
have the facts and the grounds of decision fully stated, in the 
form of exceptions, or otherwise, and thus bring the case to this 
court for decision. 

Various other remedies may be resorted to, to secure just 
and legal taxation. The law is strict in requiring that the whole 
valuation shall be seasonably laid before all the tax-paying inhab- 
itants, in order that any omission, mistake or inequality, may be 
corrected, before the tax is collected. It is for the interest of 


the town, and of the inhabitants generally, that each inhabitant 
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liable should be taxed, and to the extent of his liability ; and there- 
fore it must be presumed to be the inclination of assessors to im- 
pose rather than omit a tax, in case of doubt, leaving the indi- 
vidual aggrieved to raise the question, if he shall think fit. And 
the final remedy, if the inhabitants believe that their assessors 
are acting upon erroneous principles, is to elect others in their 
places. 
Judgment for the defendants. 


Peritey Hunt vs. Wittiam WHITNEY. 


Referees, to whom a complaint for flowing land by a mill dam was submitted under a 
rule of court, assessed all past damages done to the complainant by such flowing, ' 
up to the time when they returned their award into court, and also assessed future 
yearly damages, and a sum in gross for all damages thereafter to be sustained: The 
award was immediately accepted, and judgment rendered thereon; and the com- 
plainant seasonably elected to take said sum in gross: The respondent, as soon as 
the award was published, filed a notice, and gave a copy thereof to the complainant, 
that he waived all right to flow said land, and that he should not thereafter flow the 
same, but should draw down the water raised by his mill dam; and he immediately 
drew down the water accordingly: He also paid to the complainant all past dama- 
ges, as assessed by the referees, and the costs of the proceedings on the complaint, 
pursuant to the judgment on the award. Hed, in an action by the complainant to 
recover the gross damages, th® the respondent was not bound to pay them. 


In an action of debt, the plaintiff sought to recover $ 312-75, 
the amount awarded to him by referees, as gross damages for 
the flowing of his lands by means of the defendant’s mill dam. 
The parties submitted the case. to the court on the following 
facts agreed : 

The defendant became the owner of a mill and dam, as mort- 
gagee thereof, and took possession on the 3d of April 1839. 
The mortgagor had previously flowed the plaintiff’s lands, and 
the defendant afterwards continued to flow them. At the De- 
cember term, 1839, of the court of common pleas, the plaintiff 
entered a complaint against the defendant, under the Rev. Sts. 
c. 116, praying that a jury might be empanelled to estimate the | 
damages caused by the flowing of his lands. by the defendant’s 
said mill dam. ‘The parties afterwards submitted the matter of 
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said complaint to referees, under a rule of court and an agree- 
ment that their award should have the effect of a verdict of a 
jury. The referees returned their award at the June term, 
1841, and the same was then accepted by the court and judg- 
ment rendered thereon. The award was, that said Hunt recover 
of said Whitney a certain sum, for damages done to said lands 
by the flowing since the 3d of April 1839, to the time of the 
award returned, and a certain yearly sum thereafter ; and ‘* that 
the gross sum of $ 312-75 would be a just and reasonable com- 
pensation for all the damages to be hereafter occasioned,” &c. 
At the same term, immediately after the award was published, 
the defendant filed a notice in court, and gave a copy thereof to 
the plaintiff, as follows: ‘‘ From and after the time of the ren- 
dition of judgment in said complaint, (unless compelled to pay 
the damages thereby assessed,) said Whitney shall waive all 
right or benefit under the award of the referees in said case and 
the judgment thereon, in relation to the flowing of the complain- 
ant’s land by any dam of the said Whitney ;. that he shall not 
thereafter flow, or cause the same to be flowed, and shall and ~ 
will draw down the water of the pond raised by his said dam to 
a point to which he has a right to raise or keep the same with- 
out any right or claim of damages for such flowing on the land 
of said Hunt; and shall not hereafter raise the said water so as 
to flow the complainant’s land beyond what he has a right, if 
any, to do, independent of the provisions of the 116th chapter of 
the revised statutes.” The defendant, immediately after the 
award of said referees was published, drew down the water of 
his pond, and has not since flowed the plaintiff’s land. 

The plaintiff, within three months after the aforesaid award 
was accepted, elected to take the sum in gross thereby awarded, 
instead of receiving the annual compensation therefor. And the 
defendant paid to the plaintiff the amount of the damages award- 
ed by said referees, up to the time of the award, and the costs 
of the proceedings under the aforesaid complaint. 

C. Allen, for the plaintiff. 

Washburn, for the defendant. 

Dewey, J. It is contended by the plaintiff, that the proe 
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ceedings under the submission, award, and judgment thereon, 
fix upon the defendant an absolute obligation to pay the sum 
awarded as gross damages for the right and privilege of maintain- 
ing and using his dam forever thereafter, and that this is so far a 
vested right in the plaintiff, that it cannot be defeated by any 
abandonment of the mill, or surrender of all future use of the 
dam, however promptly and unequivocally made by the mill 
owner. ‘T’he question here raised is obviously of great practical 
importance ; and it has therefore received the deliberate consid- 
eration of the court. : 

It has been the policy of this Commonwealth, from an early 
period, to encourage the use of mill privileges ; and this object 
has been deemed so important by the legislature, that it has au- 
thorized the flowing of the lands of another, against his will, if 
convenient and necessary for the enjoyment of a mill. In con- 
nexion with this right thus to flow the lands of another, provision 
was also made for compensating for the damages that might be 
sustained by the owner of the land flowed. ‘The earliest stat- 
utes required the payment to him, by the mill owner, of an annual 
allowance equal to the damages thus sustained. Anc. Chart. 
405. St. 1795, c. 74, § 2. At a later period, St. 1829, 
c. 122, § 2, the land owner was permitted to have not only his 
annual damages assessed, and entitled from time to time to re- 
cover the same, but he acquired the further right to have gross 
damages also assessed, for a perpetual servitude, or permanent 
flowing of his lands, with the right of election to take either the 
yearly, or the gross damages. ‘The Rey. Sts. c. 116, § 19, 
have substantially reénacted the same provisions. 

The provision authorizing the assessment of gross damages, 
and requiring the mill owner to pay for a perpetual easement, 
conflicts, to some extent, with the principles that had before reg- 
ulated the rights and obligations of the respective parties. Un- 
der the former system, the damages were in all cases limited to 
yearly assessments, and the right consequently remained in the 
mill owner to discontinue the use of his dam, and the flowing 
occasioned thereby, at-any period when it was for his interest so 


todo. ‘The two modes of assessing damages, now authorized 
51* 
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by law, are upon essentially different principles. The annual 
allowance is ‘‘ for the damages that shall be thereafter occasion- 
ed by the dam, so long as it shall be used.”” ‘The gross dama- 
ges are to be ‘‘a just and reasonable compensation. for all the 
damages to be thereafter occasioned by such use of the dam, 
and for the right of maintaining and using the same forever.” 
Rev. Sts. c. 116, § 19. 

It is quite obvious, that under the present statute provisions, 
the owner of the land flowed may compel the mill owner to the 
purchase of a perpetual easement in his land, or cause him to 
abandon the use of the dam and the right of flowing. To this 
extent the statute seems very plain. But the further inquiry is, 
whether the land owner can compel the purchase of the easement, 
at the amount awarded as gross damages, when the mill owner is 
disposed to abandon his privilege and surrender forever his right 
to flow the land. 

This subject was somewhat considered in the case of Fowler 
v. Holbrook, 17 Pick. 191, and it was there: suggested, in the 
opinion of the court, that there might be a right of election, on 
the part of the owner of the dam, to waive his right to flow the 
land of another, and that by so doing he might exonerate him- 
self from the payment of gross damages. It was said, however, 
that if he had such right, it was requisite that he should remove 
the obstruction and so restore the land to the other party as it 
was before it was overflowed ; and that he should give reasona- 
ble notice of his election to abate the obstruction rather than pay 
the estimated damages. This he had not done, in the case then 
before the court; on the contrary, he had kept up a head of 
water to the extent and in the manner authorized by the verdict 
of the jury that assessed the gross damages. But the present 
case comes before us under entirely dissimilar circumstances. 
Here the mill owner, immediately upon the publication of the 
award assessing the gross damages, being dissatisfied therewith, 
drew down the water of his pond, and has not since overflowed 
the land of the plaintiff; and he also immediately gave notice 
of his abandonment of all claim of right to flow the land. 

In giving a construction to the statute, we look at the pur- 
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poses of the legislature, and endeavor, as far as practicable and 
consistent with the language of the statute, to give it full effect, 
to secure the object proposed by it. This right in the mill 
owner to overflow the lands of another, without his consent, had 
been sometimes thought to be harsh and even unjust in principle, 
and especially when applied to mills connected with large manu- 
facturing establishments ; and with a view of giving further relief 
in'such cases, such provision was made as would require, in all 
cases, at the election of the land owner, a purchase of the’ per- 
petual easement, if the mill owner would compulsorily exercise 
the right of flowing. 

This object is fully accomplished, without adopting the con- 
struction of the statute contended for by the plaintiff. The 
right of the land owner may be fully secured by requiring the 
owner of the dam either to purchase a perpetual easement, or to 
cease to overflow the land. The object of these various pro- 
visions of the statute can be none other than to make full and 
complete remuneration to the owner of the land overflowed, for 
all damages he thereby sustains. By giving him full compensa- 
tion for all past damages up to the period of the actual abandon- 
ment of the easement, and restoring to him the land free from 
any incumbrance, it would seem that exact justice is done to the 
owner of the land overflowed, and that he no more ought to 
have the power of forcing the sale of the perpetual use of the 
land to the tnill owner, at an exorbitant price, or an over valua- 
tion, than the mill owner ought to have the power of acquiring 
‘the same at an unreasonably low price, if the jury should have 
under-estimated the value of such permanent right to flow the 
land. And this, as it seems to us, is the reasonable and proper 
construction to be given to the statute. 

Even under this construction, the land owner will ordinarily 
have much the advantage over the owner of the dam, in the 
entire freedom of choice whether to accept the gross damages 
or not; because he may decline to receive them, without any 
sacrifice, and resort to his other mode of compensation for the 
annual damages ; whereas the owner of the dam can only ex- 
ercise his right of election to avoid the payment of gross dam- 
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ages, by abandoning his right to flow, and relinquishing the use 
of his dam ; a condition which may be very onerous. 

We were at first somewhat strongly impressed with the objec- © 
tion, that it was too late for the owner of the dam to abandon 
his privilege, and his right to flow, for the purpose of exonerat- 
mg himself from payment of the gross damages, after the return 
ofa verdict, or the publication of an award fixing the amount of 
such damages ; and that the party was not to lie by and take his 
chance for a favorable verdict, accepting it if it be satisfactory 
to him, and repudiating it, if favorable to the other party. 

If such opportunity would be thereby in fact afforded to the 
mill owner to retain or repudiate the privilege of flowing, upon 
paying the amount of the gross damages assessed, it would pre- 
sent a strong argument against the right of abandonment, claimed 
by the defendant. But this option of taking a perpetual servi- 
tude, or acquiring a permanent right to flow, upon paying the 
sum assessed as gross damages, is not given to the mill owner. 
The land owner is not bound to accept the gross damages ; he 
is free to assent to it, or not, as it may be favorable, or other- 
wise, to his pecuniary interest. He may wholly reject it, and 
elect to take his annual damages, with the right of applying for 
an increase of the amount at a future period. 

The view we have taken of the construction to be given to the 
statute is, therefore, not liable to the supposed objection, and 
will, we apprehend, be found to do substantial justice to all 
parties. 

In the present case, it appearing that the abandonment of the 
dam was made seasonably and effectually, and that the defend- 
ant ceased to overflow the lands of the plaintiff, and also that.all 
damages accruing to the plaintiff, up to the time of such aban- 
donment and renunciation of the privilege, have been paid ; the 
court are of opinion that the plaintiff has no further claim upon 
the defendant, and is not entitled to recover the amount assessed 
for gross damages. 

Judgment for the defendant. 


INDEX. 


ABATEMENT. 


An action on a policy of insurance was brought in the county of Suffolk 


roo 


against the Middlesex Mutual Fire Insurance Company, by plaintiffs, 
one of whom resided in Suffolk, and the declaration merely set forth the 
policy, the loss, and notice given to the directors within thirty days, and 
the neglect of the company to pay according to the terms and conditions 
of the policy. The defendants pleaded in abatement, that the action 
should have been brought in the county of Middlesex. Held, that the 
plea was bad, and that the defendants should answer over. 
Boynton v. Middlesex Mutual Fire Ins. Company, 212 


See Action, 1. 


ACQUITTAL. 
See Manicious ProsEcuTion. 


ACTION. 


Under S¢. 1825, c. 141, incorporating the Middlesex Mutual Fire Insur- 
ance Company, the assured, who suffers a loss by fire, may bring his 
action against tle company in any county where an action may be 
brought by the provisions of the Rev. Sts. c. 90, §§ 15, 16, except in a 
case where the directors of the company, on notice of a loss, given by 
the assured, proceed within thirty days to ascertain and determine the 
amount of such loss, and the assured is not satisfied with their determi- 


~nation: In such case, the assured is required to bring his action at the 


first court in the ‘county of Middlesex, that is competent to try it. 
Boynton v. Middlesex Mutual Fire Ins. Company, 212. 


2. Where an action is brought against a defendant on two notes indorsed 


by him, and the case is submitted to the court, who give an opinion in 
favor of the plaintiff on both notes, but afterwards permit him to with- 
draw one of them, and then render judgment in his favor for the amount 
of the other note only ; he is not thereby precluded from maintaining a 
subsequent action against the defendant on the note that was thus with- 
drawn. Wood v. Corl, 203. 

See Bint or Excuanes. 
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ADDITIONAL PUNISHMENT. 
See Error. 


ADMINISTRATOR. 
See Executor aNnD ADMINISTRATOR. 


AGENT. 
See PrincipaL AND AGENT. 


ALIEN PASSENGERS. 


There is nothing repugnant to the constitution or laws of the United States 


in the third section of St. 1837, c. 238, which prohibits the landing of 
alien passengers, who arrive in any vessel at any port or harbor in this 
State, until the master, owner, consignee or agent of the vessel, shall 
pay to the regularly appointed boarding officer the sum of two dollars for 
each passenger, to be appropriated for the support of foreign paupers. 
Norris v. City of Boston, 282 


AMENDMENT. 
See Poor Desrors. 


APPEAL. 


Under the Rev. Sts. c. 81, § 34, if an appeal from the court of common pleas 


—_ 


is not entered in the supreme judicial court at the prescribed term, by 
reason of any mistake or accident, it cannot legally be entered at any 
other term of said court, except upon a written petition for leave so to 
enter it, and after notice of such petition regularly served upon the ap- 
pellee. Bergen v. Jones, 371. 


See Evivence, 9. Fautse ImprisoNMENT. 


ASSIGNMENT. 


. By the law of Connecticut, an assignment of a chose in action takes 


effect, as to the process of foreign attachment, from the time of notice 
given to the debtor that an assignment has been made, and not from the 
time of the assignment. If, therefore, a debtor is summoned as gar- 
nishee of the creditor, after an assignment, but before he has notice 
thereof, he will be charged. Warren v. Copelin, 594. 


. Ina suit brought in this Commonwealth by the indorsee against the 


maker of a promissory note, given in Connecticut by one citizen of that 
State to another, and there indorsed to a citizen of this Commonwealth, 
which note is negotiable by our law but not by the law of Connecticut, 
it is a good defence for the maker, that he was summoned in a process 
of foreign attachment in Connecticut, as garnishee of the payee, before 
he had notice of the indorsement, and paid the amount of the note on an 
execution which issued on a judgment rendered in that process. Jd. 


8. Promissory notes made by A. to B. were indorsed by B. and pledgea 


to C. as collateral security for payment of money due from B. to C.: A. 
failed, and assigned all his effects in trust for the benefit of his creditors ; 
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said notes being among the preferred debts: B. afterwards failed, being 
indebted to A., as well as to others, and assigned all his effects, includ- 
ing ‘* a balance in the hands of C.,’’ in trust for the benefit of his cred- 
itors: The assignees of A. transferred the property, which was assigned 
to them, to other assignees, of whom C. was one, under the same trusts: 
C. and others, who were A.’s substituted assignees, reconveyed to A. 
. all the property which he had assigned as aforesaid, on his paying the 
debts which were preferred in the original assignment, and a certain pro- 
portion of the other debts: B.’s assignees afterwards sold and conveyed 
to D. ‘a surplus of property pledged by B. to C., consisting of notes,”’ 
&c. C. received from the effects of A. full payment of said pledged 
notes, whereupon there was a balance in his hands in favor of B. after 
payment of the demands which they were pledged to secure. Held, on 
a bill in equity against C., that said balance should be paid by him to D 
and not to B., nor to A., nor to A.’s last assignees. 
Hobart v. Andrews, 263 


See AtracHMENT, 3-5. Composition. INsotvent Destors. RELEASE 


ASSUMPSIT. 


1. If a mortgagee of land in Maine, who is in possession for condition bro- 
ken, require that the mortgagor or his assignee pay more than is legally 
due, in order to redeem, and it is paid accordingly, for the purpose of 
preventing a foreclosure, it is such a compulsory payment as entitles the 
party, who so pays, to recover it back in an action, brought in this State, 
for money had and received. Cazenove v. Cutler, 246. 
2. Payment of taxes to a collector, who has a tax bill and warrant in the 
form prescribed by law, is to be regarded as a compulsory payment; and 
if such taxes were assessed without authority, they may be recovered 
back in an action for money had and received, although the party made 
no protest before payment. 

| Boston § Sandwich Glass Co. v. City of Boston 181. 
3. Where one is faxed and pays more than his due proportion of a town 
tax, in consequence of the omission of the assessors to tax other persons 
their due proportion, he cannot maintain an action against the town for 
money had and received, to recover back any part of the tax so paid. 

Watson v. Inhabitants of Princeton, 599. 


4. Though an officer who sells attached goods to the attaching creditor, 


does not receive money therefor, yet if he wrongfully applies the 
‘sun for which they are sold, towards the discharge of such creditor’s 
execution, by taking his receipt thereon for such sum, he is liable, in an 
action for money had and received, to the party legally entitled to the 
proceeds of the sale. Wheelock v. Hastings, 504. 

5. Where one enters into the service of employers under no express agree- 
ment to continue in their service for any definite time, but with a knowl- 
edge of a regulation adopted. by them, requiring that all persons employ- 
ed by them shall give them four weeks’ notice of an intention to quit 
their service, he does not forfeit his wages by quitting their service with- 
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out giving such notice ; but he is liable to them for all damages causea 
by his not giving the notice ; and in a suit against them for his wages, 
the amount of such damages may be deducted therefrom. 

Hunt v. The Otis Company, 464. 


ATTACHMENT. 


. When attached property is sold before judgment, under the provisions 


of the Rev. Sts. c. 90,-) 57, it is not essential to the validity of the sale, 
or to the preservation of the attachment, that a return of the sale should 
be made on the original writ. Eastman v. Eveleth, 137. 


. Where several creditors attach the property of their debtor, and he and 


they consent in writing to the sale thereof, and on the day appointed by 
the officer for the sale, other creditors cause him to attach the same prop- 
erty, and forbid him to pay the proceeds thereof to the first attaching 
creditors, but orally consent that he may proceed in the sale ; they can- 
not be permitted, in a suit by them against the officer for not paying to 
them the proceeds of the sale, to allege that the sale was made without 
the written consent of the debtor and of all the attaching creditors. J). 


. A creditor caused the goods of his debtor to be attached, and the officer 


took a receipt therefor: The debtor then mortgaged the same goods to 
another creditor, and afterwards applied for the benefit of the insolvent 
act, (St. 1838, c. 163,) and all his estate was thereupon assigned under 
said statute: The attaching creditor afterwards recovered judgment, and 
took out a writ of execution which the attaching officer returned wholly 
unsatisfied. Held, that as the attachment was dissolved by the assignment, 
the attaching creditor had no cause of action against the officer, although 
the attached goods never came into the possession of the debtor’s as- 
signees, but were applied in discharge of the debt due to the mortgagee. 
Grant v. Lyman, 470. 


. Where an officer is sued for not keeping attached goods, so that they 


might be forthcoming to satisfy an execution, and he shows in defence, 
for the purpose of proving a dissolution of the attachment, that the estate 
of the judgment debtor was assigned before judgment, under S¢. 1838, 
§ 163, the plaintiff cannot be permitted to contest the validity of the 
assignment, by showing irregularities and errors in the procastinges had 
against the debtor, under the statute. Jd. 


. An assignment, under S¢. 1838, c. 163, dissolves an attachontne of the 


insolvent debtor’s property, though made by a citizen of another State in 
an action for breach of a contract to be performed in that State. Jd. 


See Esropret. Insotvent Desrors, 2. 


ATTORNEY. 


. The authority of an attorney to commence and prosecute a suit is re- 


voked by the death of the constituent, and he has no authority, without 
anew retainer, to appear in the suit for the constituent’s executor or 
administrator. Gleason v. Dodd, 333. 


%. A letter of attorney, empowering the attorney to sell any of the constit- 
y, emp g§ yi y 


INDEX. 613 


uent’s real estate, authorizes him to sell real estate which the constituent 
acquires after the execution of such letter. Fay v. Winchester, 513. 


AUDITOR. 


. In a suit by the Commonwealth against a town, to recover back money 
overpaid for the support of State paupers, the accounts of the agent of 
the town, respecting those paupers, although examined by a committee, 
who reported that they were correct, and whose report was accepted by 
a vote of the town, are not conclusive evidence against the defendants, 
but may be shown to have been erroneous ; and the court may appoint 
an auditor to examine the vouchers and evidence, and to state the ac- 
counts and make report thereof. 

Commonwealth v. Inhalitants of Cambridge, 35. 

2. In such case, the auditor may inquire into the value of the paupers’ 
labor, which was estimated and credited in the agent’s accounts, and 
may thereupon state an account in which that labor is estimated at a less 
value than in the accounts of the agent. 1b. 

3. Where an auditor reports the evidence concerning the value of labor 
which is the subject of an account that is referred to him, his report may 
be impeached by the evidence reported, and by other evidence, and may 
be controlled by the jury. 0. 

4. Where parties agree that an auditor may state the evidence on which 
he founds his report, and he states in his report only the substance of 
the evidence, his report may be used as evidence, on the trial, by the 
party in whose favor itis made. ‘The other party, if he suppose any 
material evidence to be omitted in the report, should apply to the audi- 
tor, before the trial, to supply the omission. Jd. 


AUTHORITY. 
See Arrorney. Bint or Excuanes, 2. 


BANK BILL. 


He who receives # bill of a broken bank, not knowing it to be such, and 
on a representation made to him that it is worth its nominal amount, 
does not take it at his own risk. Commonwealth v. Stone, 43. 


BANKRUPT ACT OF 1841. 
See InsoLvent Desrors, 4. 


BILL IN EQUITY. 
See Eauiry. 
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BILL OF EXCHANGE. 


1. An order in this form —‘‘ Pay J. or order $300, if the same may ve due 
him from me on his and my settlement, out of the last payment due from 
you to me, on houses which [ am now building for you’? — and accepted 
by the drawee, cannot be declared on asa bill of exchange: But the 
drawee, in order to maintain an action thereon against the acceptor, must 
aver and prove that, before action brought, there was due to the drawee, 
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upon a settlement with the drawer, $300 or some other sum, and also 
that a sum of money was due from the acceptor out of the last payment 
to be made by him to the drawer on the houses mentioned in the order. 
in Jackman v. Bowker, 235. . 
2. Where the holder of a bill, indorsed in blank, writes over the indorser’s 
name a direction to pay the contents to the president of a bank in which 
he places it for collection merely, and the bank, upon non-payment of the 
draft at maturity, redelivers it to the holder, without cancelling such 
direction, no authority is thereby given to the holder to institute a suit on 
the draft in the name of the bank. 
Watson v. New England Bank, 343. 


See OrpeEr. 


BOUNDARY. 
See Deep. Evipence, 8. 


BURGLARY. 
See INDICTMENT. 


CHARITABLE USES. 


A devise of real estate to an unincorporated society, for charitable uses, is 
valid. ‘The estate, in such case, descends to the heirs of the testator, 
subject to a trust created by him, which they are bound to execute; and 
if they do not execute it voluntarily, the court» will regulate and enforce 
the execution thereof. Bartlett v. Nye, 378. 


CODICIL. 
See Wit, 1. 


COLLATERAL SECURITY. 
See Piepce. 


COMMON LAW. 


‘The general rules of the common law, making conspiracy an indictable 
offence, had been used and approved in Massachusetts before the adop- 
tion of the constitution of the Commonwealth, and were continued in ~ 
force by c. VI. § 6, of that instrument. Alter, of the English laws 
regulating the settlement of paupers, the wages of laborers, and making 
it penal for any one to use a trade or handicraft to which he had not 
served a full apprenticeship. Commonwealth v. Hunt, 111. 

See Fence. 


COMPOSITION. 


A. gave notes to several banks for the amounts which he owed them, re- 
spectively, and also gave them collateral security of two’ classes ; the 
first class consisting of notes given for debts due to A., and the second 
class consisting of notes made, indorsed or guarantied by B. for the ac- 
commodation of A.: By an indenture, executed by A., B. & C., and 
by said banks, A. assigned all his property, including choses in action, 


oot 
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to C. in trust to pay said banks: By the terms of the indenture, the 
banks were authorized to use their discretion in collecting said notes of 
the first class, and were to apply the proceeds thereof, when collected, 
towards the discharge of A.’s debts to the banks: It was also provided 
in said indenture, that said notes of the second class might remain in the 
possession of the banks, as collateral security, and not be collected until 
C. should lave made a final disposition of the assigned property, and 
have distributed the proceeds thereof among said banks: The banks, 
with the consent of A. and C., but without the consent of B., made a 
composition, m good faith, with several of the makers of. said notes of 
the first class, so that a balance remained due from A. to said banks, 
after the proceeds of the property assigned by him had been paid to 


them ; whereas if said notes had been collected in full, the banks would 


have been fully paid. Hed, on a bill in equity brought by the bank 
against B., that they had discharged him, to the extent of the sums given 
up by the said composition, from his liability on the notés of the second 
elass ; he being a surety thereon. American Bank v. Baker, 164. 


CONDITION. 
See WILL, 2. 3. 


CONSIDERATION. 
See Conrract, 1. 2. 


CONSPIRACY. 


. To constitute an indictable conspiracy, there must be a combination of 


two or more persons by some concerted action to accomplish some 

criminal or unlawful purpose ; or to accomplish some purpose, not in 

itself criminal or unlawful, by criminal or unlawful means. 
Commonwealth v. Hunt, 111. 


. An association, the object of which is.to adopt measures that have a 


tendency to impoverish a person—that is, to diminish his gains and 
profits — is lawful or unlawful, as the means, by which that object is to 
be effected, are lawful or unlawful. Jd. 


. An indictment for a conspiracy to compass or promote a criminal or 


unlawful purpose must set forth that purpose fully and clearly. Jd. 


. An indictment for a conspiracy to compass or promote a purpose, not in 


itself criminal or unlawful, by the use of criminal or unlawful means, 
must set forth the means intended to be used. Ib. 


. An indictment for a conspiracy, which does not directly aver facts suffi- 


cient to constitute the offence, is not aided by matter which precedes or 
follows the direct averments ; nor by qualifyng epithets, (as ‘‘ unlawful, 
deceitful, pernicious,’’ &c.) attached to the facts averred. Jd. 


. An indictment alleged that the defendants, being journeymen boot-makers, 


unlawfully &c. confederated and formed themselves into a club, and 
agreed together not to work for any master book-maker or other persons 
who should employ any journeyman, or other workman, who should not 
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be a member of said club, after notice given to such master or other 
person to discharge such workman. Held, that there was no sufficient 
averment of any unlawful purpose or means. Jb. 

So of an indictment which alleged that the defendants, being journey- 
men boot-makers, unlawfully &c. conspired, confederated, and agreed 
together not to work for any person who should employ any workman 
not being a member of a club, called the Journeymen Bootmakers’ So- 
ciety, or who should break any of their by-laws, unless such persons 
should pay to said club such sums as should be agreed upon as a penalty 
for the breach of such by-laws; and, by means of said conspiracy, did 
compel one W., a master cordwainer, to turn out of his employ one H., 
a journeyman book-maker, because said H. would not pay a sum of 
money to said club for an alleged penalty of some of said by-laws. 4b. 


. So of an indictment which alleged that the defendants intending, unlaw- 


fully and by indirect means, to impoverish one H., a journeyman boot- 
maker, and hinder him from following his trade, did unlawfully conspire 
&c. by wrongful and indirect means to impoverish him, and to deprive 
and hinder him from following his trade of journeyman boot-maker, and 
from getting his livelihood and support thereby ; and, in pursuance of 
said conspiracy, they did unlawfully, &c. prevent him from following said 
trade, and did greatly impoverish him. Jd. 

So of an indictment which alleged that the defendants, designing to 
injure one W. and divers others, all being master boot-makers, employ- 
ing journeymen, unlawfully, &c. did conspire and agree together by 
indirect means to prejudice and impoverish one W. and divers others, all 
being master cordwainers and employing journeymen boot-makers, and 
to hinder them from employing any journeymen who should not, after 
notice, become members of a club, called the Journeymen Bootmakers’ 
Society, or who should break or violate any of the by-laws of said elub, 
or refuse or neglect to pay any sum of money, demanded from them by 
said club, as a penalty for such breach of said by-laws. J 


See Common Law. 


CONSTITUTIONAL LAW. 
See Auien Passencers. JUDGMENT. 


CONSTRUCTION. 
See Contract, 3. 


CONTRACT. 


Consideration. 


. The compromise of a doubtful claim or defence is a sufficient considera- 


tion for a promise. Barlow v. Ocean Ins. Co. 270. 


. A. sued B. and summoned C, as his trustee: The three parties after- 


wards agreed that the question whether C. was indebted to B., and if so, 
to what amount, should be decided by certain referees, and that if they 
should decide that he was not so indebted, he should be discharged from 
the trustee process, but if they should decide that he was so indebted, he 
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should make his answer to said process accordingly, or become charged 
therein to the amount in which the referees should decide that he was 
so indebted. Held, that this agreement was made on a sufficient consid- 
eration, (viz. mutual promises,) and that upon C.’s refusal to make an 
answer in the trustee process, within a reasonable time after the referees 
had made and published a valid award that he was indebted to B. ina 
certain sum, A. might maintain an action against C. and recover all the 
damages caused by such refusal. Woods v. Rice, 481. 


See Orper. Partnersuip,6.7. Promissory Nore, 6. 


Construction, ~ 

3. Where one who was summoned in a trustee process promised to make 
his answer after certain referees should make an award, it was held that 
as no time was agreed upon, within which the answer should be made, 
he was bound to make it within a reasonable time after the publication 
of the award; and when the award was published on Monday of the 
second week of the term of the court in which the trustee process was 
pending, and the court was in session during the whole of that week and 
no longer, it was held that the party had broken his agreement by not 
making his answer during that week. Woods v. Rice, 481. 


See Dezp. Guaranty. Insurance, 2. Promissory Nors, 5. 


CONVICTS. 
See House or CorrecrTion. SENTENCE. 


CORPORATION. 


A vote of a corporation, which affects the liability of those of its members 
who are its debtors, cannot be regarded as consented to by them, if they 
were not present at the meeting at which the vote was passed, although 
they had legal notice of the meeting. American Bank v. Baker, 164. 


COSTS. 


1. The Commonwealth is liable for costs, under the Rev. Sts. c. 121, § 22, 
in suits commenced before those statutes went into operation. 
Commonwealth v. Inhalitants of Cambridge, 35. 
2. Where an appeal was entered in the supreme judicial court, without 
legal authority, and was dismissed for that cause, no costs were allowed 
to either party. Bergen v. Jones, 377. 


CROSS BILL. 
See Equiry. 


DAMAGES. 
See Assumpsit, 5. Muuus, 2. 3. 


DEED. 


A. and B., being tenants in common of a tract of land of 47 acres and 28 
rods, A. conveyed to B. a part thereof, bounding it, in the deed, ‘‘ north 
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on land this day deeded to A. by B.;’’ and on the same day, B. con- 
veyed the other part of the same tract to A., bounding it, in the deed, 
‘south on land this day deeded to B. by A.; to contain 24 acres, more 
or less.’ Held, that the deeds were not void for uncertainty ; that the 
deed from B. to A. was not to be construed to convey any precise quan- 
tity of land; but that there was a latent ambiguity as to the boundary 
between A. and B., which me be removed by extrinsic evidence. 
ratte v. Hibbard, 438. 
See Fraup, 3. 


DEPOSITION. 


1. When a deposition is taken in another State, under a commission, and 
the deponent is inquired of respecting letters written by a party to the 
suit, and is requested to annex such letters or copies thereof to his depo- 
sition, he is not bound to do either. The most that can be required of a 
deponent in such case, is, to furnish such extracts from letters received 
by him as relate to the subject of inquiry, upon being paid a reasonable 
charge for making such extracts. Amherst Bank v. Conkey, 459. 

2. A deponent, in a deposition taken in another State, under a commission, 
in answer to an interrogatory, whether he had had any ‘‘ communications ”’ 
with the defendant, at whose request the deposition was taken, or with 
any person known or supposed to be his agent, relating to the subject of 
the deposition — answered, fully and explicitly, that he had not: In the 
next interrogatory, the deponent was asked whether he had received or 
seen any ‘‘ letter or letters ’’ respecting the subject matter of the deposi- 
tion; and if so, from whom and to whom, and what were the contents 
of such letter or letters ; and he was requested to annex the original let- 
ters, or copies, to the deposition: ‘The deponent answered, that immedi- 
ately after suit was brought against the defendant, the defendant inform- 
ed him thereof by letter, and stated that he should be obliged to call on ¢ 
the deponent to attend court or give his deposition; that the deponent 
afterwards received several letters from the defendant, in which said suit 
was occasionally referred to, but that all those letters were principally 
made up of private matters usually contained in letters between friends, 
and that he therefore declined to send either the originals or copies, as 
part of his deposition. Held, that the deposition was admissible in evi- 
dence, as it did not appear, on the face of it, that the deponent practised 
any evasion. 0. 


DEVISE. 
See WILL. 


DISCHARGE OF ONE OF SEVERAL DEBTORS. 


See Partnersuip, 6. 


DOWER. 
See Execution, 3. PartNersuip, 1. 
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EMBEZZLEMENT. 
See Evinence, 6 


EQUITY 


1. Asa general rule, a cross bill must be filed before publication of the 
evidence in the original suit, unless the plaintiff in the cross bill will go 
to the hearing upon the proofs already published: The court may, how- , 
ever, allow a cross bill to be filed after publication, and even after a hear- 
ing of the cause, if it appear, on the hearing, that such bill is necessary 
to a complete and equitable decree in the original suit; but the proceed- 
ings in the original cause are not thereupon to be delayed, except upon 
the special order of the court founded upon notice, given to the plaintiff 
in the original suit, of the application for delay. 

Cartwright v. Clark, 104. 

2. A cross bill, if seasonably filed, may be sustained for the purpose of ob- 
taining an equitable set-off; and as such bill is considered as a defence 

_ to the original suit, it is not necessary that the plaintiff should show any 
ground of equity, as against the plaintiff in the original bill, in order to 
support the jurisdiction of the court. bd. 

3. A., an insolvent debtor in Boston, assigned all his property to B., in- 
cluding two ships at sea, for the benefit of his creditors: C., an inhabi- 
tant of Cuba, filed a bill in equity, in this court, against B. for a specific 
performance: of an agreement made by A., to convey a moiety of one of 
said ships to C., and to account to him for a moiety of her earnings, &c. 
After publication of the evidence and a hearing in that cause, and after 
the court had settled the principles upon which a decree should be ren- 
dered for C., B. filed a bill against C., alleging that he had wrongfully 
taken possession, at Cuba, of the other ship that was conveyed to B. by 
A., and had employed her in several foreign voyages, and had resisted 
the attempts of B. to obtain possession of her, thereby causing great ex- 
pense, &c. to B.; and praying that B. might make discovery, &c. and 
be compelled to account for the earnings of said ship, and be held to pay 
said expense, &c. and that so much thereof, as might be necessary to 
satisfy the sum which-C. might recover of B. in the original suit, might 
be set off against said sum; and also that C. might be enjoined, until 
further order of the court, from suing out execution, in said original suit, 
upon any decree therein. Held, that this bill, considered as an original 
bill, could not be sustained, either for the purpose of discovery or relief ; 
the court having no jurisdiction of the matter thereof, nor of the person 
of C. Held also, that the bill could not be sustained as a cross bill, be- 
cause it was filed too late ; and that the final decree in the original suit 
of C. against B. ought not to be delayed to abide the proceedings on the 
cross bill. 0. 

See AssiGNMENT, 3. ComposiTION. 


ERROR. 


Where a convict brings two writs of error at the same time, one to reverse 
an original judgment, and the other to reverse a sentence to additional 
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punishment founded on an information which sets forth such original 
judgment as one of the grounds of such additional punishment ; if the 
original judgment is reversed, the sentence on the information falls with 
it, and will also be reversed, if the error assigned be a matter of mere 
law, apparent on the record, although the original judgment was in full 
force when the writ of error was brought to reverse the sentence on the 
information. Hutchinson v. Commonwealth, 359. 


See SenreEnce, 1. 7. 


/ ESCAPE. 
Punishment of. See Senrence, 6. . 


ESTATE FOR LIFE. 
See WI11, 4. 


ESTOPPEL. 


Goods were attached as the property of A.: B., knowing all the facts re- 


jt 


lating to his own title to the goods, gave the attaching officer a receipt 
therefor, and a promise to deliver them on demand, and gave no notice 
that he claimed them as his own: When the goods were attached and 
the receipt given, there were other sufficient goods of A., which’ the 
officer would have attached, if B. had claimed those which were attached, . 
and had refused to give the receipt. Held, in an action against B., on 
his receipt, that his conduct should operate in the nature of an estoppel, 
and prevent him from controverting A.’s title to the goods. 
Dewey v. Field, 381. 
See Promissory Nore, 6. 


EVIDENCE. 


. On the trial of a person indicted for cheating by false pretences, by rep- -- 


resenting that a bill of an insolvent bank was worth its nominal value, 
and passing it at that value, it is not necessary, in order to prove that the 
bill was worthless, to give evidence that none of the stockholders of the 
bank are solvent, or that they have already paid the amount of their stock. 
Commonwealth v. Stone, 43. 


. Evidence, in such case, of the depreciated value of the bills of such bank, 


in the market, connected with evidence that the bank has refused to pay 
its bills, and that they are not passable as current bills, is competent to 
prove that the bill, which was passed by the defendant, was not worth its 
nominal value, and also to prove his fraudulent intent in passing it. 0. 


3. The question whether the passing of a bill of a broken bank in payment 


for an article purchased, and the receiving of good money in exchange, 
without any words concerning the bill, amount to a representation that 
the bill is worth what it purports to be, depends upon all the evidence of 
the attendant circumstances. 1b. 


4. To prove that a defendant passed a worthless bank bill, with knowledge 


that it was such, evidence is admissible of his having in possession, and 
of his having passed, other similar bills. 0. 
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5. An indictment alleged that the defendant fakely and knowingly pretend- 
ed and represented to P. that a certain paper writing, in the form of a 
bank bill, was a good negotiable note and bank bill, and security for the 
payment of five dollars; that P., believing such pretence and representa- 
tion, was thereby induced to deliver, and did deliver, to ‘the defendant, 
certain goods, and certain good bank bills and current coins in exchange 
for said paper writing ; and that the defendant thereupon delivered said 
paper writing to P. as a good negotiable note and bank bill, and security 
for five dollars; whereas said paper writing was not a good negotiable 
note and bank bill, and security for five dollars, as the defendant then well 
knew, &c. Held, that the indictment did not describe a genuine note of 
a worthless bank, but a counterfeit note of a real bank, or a note purport- 
ing to be of some bank that had no existence; and therefore that the 
indictment was not proved by evidence that the paper writing was a bill 
of a bank that had failed and ceased to pay ‘its bills. 10. 

6. An indictment, which charges a larceny or embezzlement of the printed 
sheets of a certain publication, is not supported by evidence that those 
sheets were delivered to the defendant by the owner to be bound, and that 
the defendant, after he had folded, stitched, bound, and trimmed them, 
embezzled and fraudulently converted them to his own use. In such case, 
the indictment should charge a larceny or embezzlement of books. 

Commonwealth v. Merrifield, 468. 

7. Parol evidence is admissible to identify a note which is provided for by 
an assignment of the maker’s property, but which is misdescribed in the 
schedule annexed to the assignment. Pzrerce v. Parker, 80. 

8. A. and B. being tenants in common of a tract of land of forty-seven 
acres and twenty eight rods, A. conveyed a part thereof to B., bounding 
it, in the deed, ‘‘north on land this day deeded to A. by B. ;’’ and on 
the same day, B. conveyed the other part of the same tract to A., bound- 
ing it, in the deed, ‘‘ south on land this day deeded to B. by A., to con- 
tain twenty-four acres more or less.” Held, that there was a latent am- 
biguity as to the boundary between A. and B., which might be removed 
by extrinsié evidence ; and that evidence that A. and B., two years be- 
fore said deeds were executed, had agreed to divide said tract, and caused 
a survey to be made of it, and had made a wall from the east to the west 
side of it, on the line of division indicated by the survey, and had ever 

afterwards severally occupied on each side of the wall, was sufficient to 
prove that the wall was the boundary intended by said deeds. Held fur- 
ther, that parol evidence was not admissible to show, by way of controll- 
ing the foregoing evidence, that A. and B. agreed, when the survey was 
made, to divide the tract into equal parts, and that in consequence of a 
mistake in the survey, the wall was not made on the true line of equal 
division. Crafts v. Hibbard, 438. 

®. In an action against a magistrate for false imprisonment of the plaintiff 
in the house of correction, it appeared by the defendant’s record, that the 
plaintiff was duly convicted before him of being a common drunkard, and 
was thereupon sentenced to said house ; that the plaintiff appealed from 
the sentencé to the court of common pleas, and that upon his failure to 
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procure sureties for the prosecution of his appeal, the defendant issued a 
mittimus pursuant to the sentence. Held, that the defendant could not 
be permitted to show by parol evidence, in justification of his proceeding, 
that the plaintiff, after failing to procure sureties, waived and withdrew 
his appeal. Kendall v. Powers, 553. 

10. In an action for malicious prosecution, the plaintiff counted on three 
distinct prosecutions, on the same day, before a justice of the peace, and 
three acquittals ; but the justice’s record showed an arraignment and dis- 
charge of the plaintiff in one case only. Held, that parol evidence was 
not admissible to show that the plaintiff was prosecuted, arraigned and 
discharged on three complaints, although the justice was no longer in 
office and had declined to make up aiy further record of the proceedings. 

Sayles v. Briggs, 421. 

11. A ship-broker’s book and his suppletory oath cannot be received in evi- 

dence to support a charge for a commission on the sale of a vessel. 
Winsor vy. Dillaway, 231. 

12. The rule of evidence, that where insanity is proved or admitted at arly. 
particular time, it is presumed to continue, does not apply to insanity 
caused by a violent disease. Hix v. Whittemore, 545. 

13. In the trial of an action against a practical manufacturer for a fraudu- 
lent representation by him, on the sale of the stock of a woollen factory, 
that a certain schedule of said stock was as correct as could be made 
while the factory was in operation, the question whether the schedule in 
the case could have been made by accident or mistake, and not by design, 
is to be decided on the general evidence in the cause, and the opinion 
of practical manufacturers is not admissible in evidence, unless some spe- 
cial ground is laid for introducing such opinion. Stone v. Denny, 151. 


See ArracHMENT, 2. 4. AvpiTor, 1.3.4. PrincipaL anp AGENT, 1. 
Promissory Nors, 2. 


EXCEPTIONS. 


One part of the instructions given to a jury, on any point in a cause, is to be 
taken and construed in connexion with other parts; and if the instruc: 
tions, as a whole, are not erroneous, a party cannot succeed in his excep- 
tions thereto, although a single passage of the instructions, if taken ab- 
stractly, may be erroneous. Jackman v. Bowker, 235. 


EXECUTION. 


1. When attached property is sold before judgment, by consent of parties, 
and the money arising from the sale is in the attaching officer’s hands, a 
delivery to him of the execution which issues on a valid judgment after- 
wards recovered, with a direction to satisfy it from such money, is tanta- 
mount to a levy; and ifso delivered before the first publication of the 
messenger who is appointed, under S¢. 1838, c. 163, to take possession 
of the judgment debtor’s estate, his assignees under that statute have no 
claim on the officer for such money, although he has made no return on 
the execution, nor paid the money to the judgment creditors. 

Eastman v. Hveleth, 137. 

2. A description of land, in the levy of an execution thereon, by a reference 
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to a deed thereof, which is on record, is sufficient, although the levy does 
not state that it is on record. Jenks v. Ward, 404. 

3. In the levy of an execution on land, appraisers may deduct from the ap- 
praised value the incumbrance of the inchoate right of the judgment debt- 
or’s wife to dower; and the omission of the appraisers in their certificate, 
and of the officer in his return, to mention such deduction, will not vitiate 
the levy. ~Jd. 

4. Where fifty acres of land were conveyed on condition that the grantee 
should pay a mortgage made by the grantor on ten acres thereof, and on 
other land of the grantor, it was held that, in extending an execution 
against the grantee on the fifty acres, the appraisers might deduct from 
the value thereof the whole mortgage debt of the grantor, although such 
deduction was greater than the value of the ten acres that were subject 
to the mortgage. Jb. aie 

5. In extending an execution on land that is subject to a mortgage, ap- 
praisers may deduct all the interest which the judgment debtor is liable 
to pay on the mortgage debt, although part of such interest has been paid 
to the mortgagee by a third person, at the request 6f the judgment debt- 
or’s assignees under the insolvent law, but not at the request or with the 
consent of such debtor. Jb. 

6. A levy of execution on real estate is not rendered invalid by the officer’s 
including fees and charges, which are not authorized by law, in the 
amount for which the levy is made. Holmes v. Hall, 419. 


EXECUTOR AND ADMINISTRATOR. 
See Partnersuip, 6. Promissory Nore, 4. 


EXECUTORY DEVISE. 
See WILL, 4. 


FACTOR. 
See Principan anp AGENT, 2. 


; FALSE PRETENCES. 
See Evinence, 1. 2.3.5. FRAUD, Q. 


FALSE IMPRISONMENT. 


A magistrate is liable to an action for false imprisonment, if he commits a 
prisoner who is convicted before him, in pursuance of sentence, after the 
prisoner claims an appeal, though he fails to procure sureties to prose- 
cute his appeal. ‘The commitment should be, in such case, to the com- 
mon jail, until he recognize, with sureties, to prosecute his appeal, &c. 

Kendall v. Powers, 553. 


See Evipence, 9. 


FENCE. 
Where a party is not bound by prescription, agreement, or assignment of 
fence-viewers, to maintain a fence between his land and that of an ad- 
joining owner, he may sustain an action of trespass quare clausum fregit 
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against the adjoining owner whose cattle escape into his land. The 
common law on this point is not altered by the statutes of this Common- 
wealth. Thayer v. Arnold, 589. 


FIXTURES. 


. Fixtures, and additions in the nature of fixtures, which are placed in a 
building by a mortgagor, after he has mortgaged it, become part of the 
realty, as between him and the mortgagee, and cannot be removed or 
otherwise disposed of by him while the mortgage is in force. 

Winslow v. Merchants Ins. Co. 306. 

2. A steam engine, boilers, &c. and machinery adapted to be moved by 

such engine, by means of connecting bands and other gearing, which are 

placed in a building designed for the manufacture of steam engines and 

other heavy iron work, are fixtures, or in the nature of fixtures. 0. 


—y 


See LanpLorpD AND TENANT. 


FLOWING LAND. 
See Mitts. 


FORFEITURE OF WAGES. 
See Assumpsirt, 5. 


FRAUD. 


1. Though a representation made by a vendor, respecting goods sold by 
him, be not true in fact, yet if he believe it to be true, it is not a ground 
of action by the vendee against him for fraud in the sale. Adster, if he 
make an untrue representation, as of his own knowledge, not knowing 
whether it is true or false. Stone v. Denny, 151. 

2. The passing of a bill of a broken bank, at its nominal value, on a repre- 
sentation that it is of that value, by one who knows that it is nearly if 
not quite worthless, is a punishable fraud, although the bill may be of ° 
some value. Commonwealth v. Stone, 43. 

3. F., by his last will, made in 1823, devised and bequeathed his property 
to W., and soon after authorized him, by letter of attorney, to sell any 
of his (F.’s) real estate. I. afterwards acquired real estate, which W 
knew would not pass by the will. W. thereupon conveyed said real es- 
tate, by virtue of his letter of attorney, for the purpose of securing the 
same to himself, and preventing its descent to F.’s heirs; and this pur- 
pose was known to the grantee. The grantee gave his note for said 
estate, payable to F’., and also executed a lease thereof to F’. reserving a 
rent equal to the interest on the note. I. remained in possession of said 
estate, while he lived, and it did not appear that he had any knowledge 
of these transactions, or that he knew that the estate would not pass by 
his will. After F.’s death, W. gave up said notes to the grantee, who 
had not recorded his deed, and he then conveyed the estate to W., who 
afterwards procured the deed, which he had given to said grantee, to be 
recorded. Held, in a writ of entry by F.’s heirs against W., that his 
said proceedings were a fraud upon F. and his heirs ; that the estate de- 
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scended to them; and that, although F. intended that W. should have 
all his property, yet his heirs were entitled to recover the estate. 
Fay v. Winchester, 513. 


FRAUDS, STATUTE OF. 


A contract for the sale of growing wood and timber, to be cut and removed 
by the purchaser, is not a contract for the sale of any interest in or con- 
cerning lands, &c. within the statute of frauds — Rev. Sts. c. 74, § 1. 

Claflin v. Carpenter, 580. 


FRAUDULENT CONVEYANCE. 


When a wife’s distributive share of her father’s estate is in the hands of 
her former guardian, an assignment thereof by the husband, in trust for 
her separate use during her life, and for the use of her children after her 
decease, is not fraudulent as to his creditors, and they cannot reach such 
assigned property by the trustee process. Gasseit v. Grout, 486. 


See Fraup, 3. Insotvent Desrors, 12. 


GRACE. 
See Promissory Nors, 2. 


GROWING CROPS. 
See ParTirI0n. 


GUARANTY. 


A. guarantied payment of notes and bills of exchange which a bank might 
discount for B. during one year, to the amount of $3000 only in the 
whole: The bank discounted ten notes for B., at different times during 
the year, amounting in the whole to $3605, which notes were not paid 
by the makers or indorsers ; and notice of non-payment was given to A., 
as the notes severally fell due: In a suit by the bank against A. on his 
guaranty, it was held that he was liable, not for the gross sum of $3000, 
but for a sum not exceeding that amount on the notes discounted, and 
also for interest on the several notes, after they fell due and notice of non- 
payment was given him. Held also, that A., on paying the notes to said 
amount, and interest, would be entitled to have them delivered to him 
for his use and benefit; and that, as the first eight notes amounted to 
$ 2782-29, and the ninth note was for $460, the bank would be trustee 
of A. in the sum of $217°71, part of said note. 

Washington Bank v. Shurtleff, 30. 


GUARDIAN AND WARD. 


A guardian cannot be charged, by the trustee process, for the debts of his 
ward. Gassett v. Grout, 486. 


See WILL, 3. 


HOUSE OF CORRECTION. 
The repeal of the law which directed that the surplus proceeds of the labor 
VOL. Iv. 53 
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of convicts in houses of correction should’ be paid to them on their dis- 
charge, took away the authority to pay the proceeds of labor done before 
the repeal, to those who were not discharged until after the repeal. 
| Williams v. County of Middlesex, 76. 
Support of paupers in — See Pauprrs, 8-10. 
Punishment of escape from — See Sentence, 6. 


HUSBAND AND WIFE. 


. A woman, before marriage, conveyed to a trustee, with the assent of her 


intended husband, all the property, real and personal, which she then 
had, or might acquire after marriage, to be .held by such trustee for her 
sole and separate use, and reserved to herself, in the instrument of con- 
veyance, full power to dispose of all such property, by will or otherwise : 
After marriage, she purchased and took a deed of real estate, which she, 
jointly with her husband, conveyed to the same trustee, for her sole and 
separate use: She afterwards executed her last will, thereby disposing 
of all the real estate, which had been ‘‘ reserved ”’ by her, and also of all 
such real estate as she might die seized and possessed of, which she 
might thereafter purchase: After the execution of the will, she purchased 
real estate of which she was the legal owner at her decease. Held, that 
she might lawfully dispose, by will, of all the estate which had been con- 
veyed, as aforesaid,‘to the trustee, before the will was executed; and 
that the will ought to be admitted to probate, although the real estate, 
acquired by the testatrix after the will was executed, might not pass 
thereby. Holman v. Perry, 492. 


2. The desertion of a wife by her husband, which will enable her to sue, and 


render her liable to be sued, as a feme sole, must be an absolute and 
complete desertion, by his continued absence from the Commonwealth, 
and a voluntary separation from and abandonment of his wife, with an 
intent to renounce, de facto, the marital relation, and leave her to act as 
afeme sole. Gregory v. Pierce, 478. 


. Where a wife, whose husband has left the Commonwealth and remained 


absent therefrom, is sued as a feme sole, and the question of her liability 
to be so sued is submitted to the court on an agreed statement of facts, 
the court will not hold her to be so liable, unless such facts are agreed 
as show a total renunciation, by the husband, of the marriage relation, 
or facts from which such renunciation is inevitably to be inferred. 0d. 


4. A wife, who is divorced from bed and board, and lives apart from her 


husband, may be sued, as well as sue, as a feme sole. 
Pierce v. Burnham, 303. 
See FraupuLent CoNvVEYANCE. 


INCUMBRANCE. 
See Execution, 3. 4. 


INDICTMENT. 


In an indictment on the Rev. Sts. c. 126, § 10, charging the defendant with 


breaking and entering a dwellinghouse in the night time, with intent te 


— 


for) 
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commit a felony, it is not necessary to aver that the offence was commit- 
ted ‘‘ burglariously.”” Tully v. Commonwealth, 357. 


See Conspiracy, 3-9. SeEnrTencs, l. 3. 


INSANITY. 
See Evipence, 12. 


INSOLVENT DEBTORS. 


The provisions of S¢. 1838, c. 163, § 19, respecting proceedings against 
a debtor, on the application of a creditor, cannot be enforced against a 
debtor who is not a resident in the Commonwealth when such application 
is made. Claflin v. Beach, 392. 


. Several creditors attached property of their debtor, and he thereupon 


removed from the Commonwealth, carrying. with him all his property 
which was not attached, and became a resident in another State, before 
the term of the court to which the writs, on which his property was at- 
tached, were returnable: He never again resided within the Common- 
wealth, nor did he dissolve the attachments on or before the last day of 
said term. On an application made by other creditors within ninety days 
of the end of said term, a master in chancery issued a warrant directing 
a messenger to take possession of such debtor’s estate, and assignees of 
his estate were afterwards chosen. Held, that the master in chancery 
had no jurisdiction of the case, and that the proceedings before him did 
not dissolve the attachments. Jd. 


. A debt of an insolvent debtor, payable in his work, is proveable under 


St. 1838, c. 163, and his certificate, granted according to the statute, dis- 
charges him from such debt, though it is not proved against his assigned 
estate. Barker v. Mann, 302. 


. The United States bankrupt act, which went into operation on the Ist 


of February 1842, did not supersede nor suspend proceedings which were 
commenced against an insolvent debtor, before that day, under St. 1838, 
c. 163. Judd v. Ives, 401. 


. The St. of 1838, c. 163, respecting insolvent debtors, repealed the St. of 


1836, c. 238, so far as the two statutes affected the same class of persons. 
; Carter v. Sibley, 298. 


. Where attached goods are sold, by consent of parties pursuant to the 


Rev. Sts. c. 90, § 57, and the attaching creditor does not recover judg- 
ment until after the first publication of notice that a warrant has issued, 
under S¢. 1838, c. 163, against the estate of the owner of such goods, 
the right to the proceeds of the goods thus sold passes to the assignee ly 
the assignment.of such owner’s estate. Wheelock v. Hastings, 504. 


. In a suit prosecuted by an assignee of an insolvent debtor, under St. 


1838, c. 163, for any debt, right, &c., due or belonging to such debtor, 
the assignment is conclusive evidence of the plaintiff’s authority to sue, 
although there may have been irregularities and errors in the preliminary 
proceedings: ‘The question whether there are irregularities and errors in 
those proceedings, sufficient to supersede the assignment, may be brought 
before the supreme judicial court, on petition by any person aggrieved, 
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and the assignment will thereupon be adjudged, once for all, to be valid 
or invalid. 1d. 

8. Under } 19 of said statute, a judge of probate or master in chancery may, 
on petition of a creditor, lawfully issue a warrant appointing a messenger 
to take possession of the estate of the debtor, without first giving the 
debtor notice of such petition. Jd. 

9. When the property of one, who has been a member of a partnership that 
is dissolved, is assigned under St. 1838, c. 163, the creditors of such 
partnership are entitled to prove their claims against him, and an account 
is to be kept, distinguishing between his separate and joint debts, which 
are so proved. Barclay g Goodhue v. Phelps, 397. 

10. Under St. 1838, c. 163, the assignees of an insolvent debtor, who is the 
surviving partner of a firm, are entitled to all the real estate of the part- 
ners which was purchased with the partnership funds, for the partnership 
business, and may maintain a bill in equity against the administrator, 
widow and heirs of the deceased partner, to compel a transfer to such as- 
signees of his moiety of such real estate, that it may be disposed of by 
them for the benefit of the creditors of the firm, who may prove their de- 
mands against the surviving insolvent partner. Burnside v. Merrick, 
537. ; 

11. An assignment of the estate of an insolvent debtor, under Si. 1838, 
c. 163, vests in the assignee only the property, which the debtor could 
have sold, &c. or which could have been taken on execution against him, 
at the time of the first publication, in a newspaper, of the issuing of the 
warrant to the messenger. Therefore, where one is charged as the trus- 
tee of such debtor, by a judgment in the trustee process, and pays to the 
judgment creditor, on execution, the sum with which he is so charged, 
before such publication of notice, he will be protected against the as- 
signee, although he had personal notice, before payment, of the issuing 
of such warrant. .Clarke v. Minot, 346. 

12. An agreement make by a debtor, whose property is attached by several 
creditors, that judgment shall be rendered against him, in favor of the 
first attaching creditor, on the first day of the term to which the several 
writs of attachment are returnable, is not void by St. 1838, c. 163, as 
against his other creditors, though the first attaching creditor’s demand is 
greater than the value of all the property attached; unless such agree- 
ment is made by the debtor in contemplation of becoming insolvent and 
obtaining a discharge under the provisions of that statute. 

Eastman v. Eveleth, 137. 
See Execution, 1. 


INSOLVENT ESTATES. 


1. Where the settlement of an estate that is represented to be insolvent is 
delayed after the commissioners of insolvency have made their return of 
the claims allowed by them against the estate, and part of such claims 
are afterwards paid by other parties, or are withdrawn by the claimants, 
so that the assets in the hands of the administrator exceed the amount of 
the remainder of the allowed claims, the judge of probate may correct the 
list of allowed claims, conformably to these facts, and may add interest to 
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the remaining claims from the time of the commissioners’ return to the 
‘ time of his passing a decree of distribution to the creditors, 
Williams v. American Bank, 317. 


2. Where a creditor of a deceased insolvent debtor holds property which 


was pledged to him by the debtor as collateral security, with a power of 
sale, his claim against the deceased cannot be allowed, unless the prop- 
erty is first sold, and the proceeds deducted, or its value is ascertained, 
by a jury or otherwise, and that value deducted; and the balance only, 
as thus found, is to be allowed against the deceased’s estate. 

Middlesex Bank v. Minot, 325. 


INSURANCE. 


1. Though a fire insurance company are authorized by their charter to 


insure property only to the amount of three fourths of its value, yet if 
they deliberately make a valuation of property, and insure three fourths 
only of the amount of such valuation, they are bound thereby, in the ab- 
sence of fraud, collusion or misrepresentation, and cannot show, in an ac- 
tion against them to recover a loss,-that the property was insured for 
more than three fourths of its value. 

Fuller vy. Boston Mutual Fire Ins. Co. 206. 


2. A contract in a policy of insurance, to pay the loss on a certain day after 


proof thereof, is not a contract to pay interest after that day if the loss be 
not then paid. Oriental Bank v. Tremont Ins. Co. 1. 


3. The mortgagee of a vessel, and the general owner who was in possession, 


each procured insurance of his interest therein; and on the loss of the 
vessel, each brought an action on his policy, in different courts: The ac- 
tion brought by the general owner was tried, and was defended by the 
underwriters, on the ground that the plaintiff fraudulently caused the 
loss; but the plaintiff obtained a verdict: The defendants took excep- 
tions to the proceedings at the trial, for the purpose of bringing a writ of 
error: Afterwards a compromise was made by all the parties to the insur- 
‘ance, without any misrepresentation or concealment by the mortgagee, 
and the underwriters agreed to pay the amount of the verdict obtained 
against them by the general owner, and to pay a part of the mortgagee’s 


loss, whjch he agreed to accept in full of his claim. The underwriters 


thereupon gave their note to the mortgagee for the amount thus agreed 
on, and he withdrew his action against them. Held, in an action on this 
note, that the underwriters could not defend, by introducing evidence, 
discovered after the compromise and note were made, of the general 
owner’s fraud in causing the loss of the vessel. 

Barlow v. Ocean Ins. Co. 270. 


INTEREST. 


1. Where underwriters do not contract to pay interest on a loss after the 


day on which, by their contract, the loss is payable, they are not charge- 

able with interest after that day, during the time a trustee process is 

pending against them, which is commenced by a creditor of the assured 

before that day, if they practise no delay, and are ready, at all times after 

the loss is payable, to pay it on being discharged from the trustee pro- 
53* 
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cess; although they do not keep the amount of the loss constantly on 
deposit, but mingle it with their other funds, and use it in their business. 
Aliter, it seems, if they practise unreasonable delay in making their an- 
swers in the trustee process, for the purpose of obtaining a longer use of 
the money. Oriental Bank vy. Tremont Ins. Co. 1. 

2. In a suit to recover back the amount of taxes paid, without protest, on 
an illegal assessment, the plaintiff is entitled to interest thereon from the 
time of demanding repayment; or from the date of the writ, when no 
previous demand is made; but when such taxes are paid under protest, 
the plaintiff is entitled to interest thereon from the time of payment. 

Boston and Sandwich Glass Company v. City of Boston, 181. 


See Execution, 5. Guaranty. Insotvent Estates, 1. OFFICER. 
Promissory Note, 3. WI4ut1, 1. 


JOINT STOCK COMPANY. 
See PartTNersuip, 4. 


JUDGMENT. 


1. A judgment of a court in another State is not entitled to full faith and 
credit, under the constitution and law of the United States, unless the 
court had jurisdiction of the parties as well as of the cause. 

; Gleason v. Dodd, 333. 

2. In an action on a judgment rendered in another State, the defendant may 
impeach such judgment by proof that he had-no legal notice of the suit, 
and never appeared therein and submitted to the jurisdiction of the court, 
either in person or by authorized attorney. 0. 

3. The record of a judgment, rendered in another State against the admin- 
istrator of the original plaintiff in the suit, set forth that the death of such 
plaintiff was suggested, and that ‘‘ D., administrator, then came in,’’ and 
that ‘‘ the plaintiff, administrator, as aforesaid,’’ afterwards became non- 
suit, whereupon judgment was rendered against him for costs. In an 
action on this judgment, brought in this State against the administrator, 
it was held that he might prove, in defence, that he never appeared in 
the original suit, nor authorized any one to appear for him and prosecute 
the same. Jb. , 

3. In an action in this State on a judgment of a court in another State, ren- 
dered for costs against a plaintiff in a suit commenced there, he may de- 
fend successfully by showing that he gave no authority to institute such 
suit, and had no knowledge thereof before judgment was rendered therein. 

Watson v. New England Bank, 343. 


See Scire Facias, 1. 


LANDLORD AND TENANT. 


1. A lessee who erects on the demised premises a building, which he has 
a right to remove, renounces that right by surrendering his leasehold 
interest to the lessor, without reservation; and the right is not revived 

'. by his subsequently taking another lease of the same premises, from the 
same lessor. Shepard v. Spaulding, 416. 

2. Where a lessee for years conveys his leasehold interest to his lessor, who 
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is owner of the fee, by an instrument in the form of the lease which he 
received from him, the legal operation of such instrument is a surrender 
of the lease, and a merger of the term. 0. 


LARCENY 


By the Rey. Sts. c. 126, stealing in a dwellinghouse, in the night time, 
property net exceeding the value of $100, is punishable as a simple lar- 
ceny only, by imprisonment not more than one year; and if a defendant, — 
convicted of such offence, is sentenced to any term of solitary imprison- 
ment, in addition to one year’s confinement to hard labor, such sentence 
is erroneous, and will be reversed on a writ of error. 

Tully v. Commonwealth, 357 


See Evinvence, 6. Sentence, 1.°4. 


LEASE. 
See LanpLorp anp TENANT. 


LEGACY. 
See Wit, 1. 2. 


LEX LOCI. 
See Assignment. Promissory Nore, 2. 


LIMITATIONS, STATUTE OF. 


1. Where the holder of a note which, by the terms thereof, has been due 
more than six years, brings a suit on a sealed instrument in which he and 
the defendant had agreed that payment of the note should be postponed 
for a certain time, and that it should afterwards be paid on certain condi- 
tions, the statute of limitations is not a bar to such suit. 

American Bank v. Baker, 164. 

2. The provision in the Rev. Sts. c. 120, § 4, which excepts from’ the ope 
ration of the statute of limitations an action brought by the original payee, 
&c. of a ptomissory note signed in the presence of an attesting witness, 
does not apply to an action by the first indorsee of a note made payable 
to the promisor’s own order, and by him signed and indorsed in blank, at 
the same time, in the presence of a person who puts his name thereto, as 
an attesting witness to the promisor’s signature on the face of the note, 
but not to the indorsement. Kinsman v. Wright, 219. 

3. A debtor gave to his creditor a note, signed in the presence of an attest- 
ing witness, and made payable to a bank: The creditor received the note 
in satisfaction of his demand on the maker, and sold and delivered it to 
a third person, who kept it in his possession for fifteen years, and until 
after the maker’s death, and then prosecuted an action thereon for his 
own benefit, in the name and with the authority of the bank, against the 
maker’s executors. eld, that the case was not within the exception of 
the statute cf limitations, as to attested notes, (Rev. Sts. c. 120, § 4,) 
and that the action could not be maintained. 

| Village Bank v. Arnold, 587. 
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MALICIOUS PROSECUTION. 
1. In an action for a malicious prosecution, the plaintiff must prove by the 


record, or a copy thereof, the proceedings in the prosecution against him, — 


and his acquittal. Sayles v. Briggs, 421. 

2. Where a magistrate has authority only to bind over or discharge a per- 
son accused, and he discharges him, the discharge is equivalent to an 
acquittal, and will avail the accused as evidence to support an allegation 
of acquittal, in a declaration for malicious prosecution. Jd. 


See Evipence, 10. 


MANUFACTURING CORPORATION. 


1. Manufacturing corporations are not taxable for their personal property, 
except for their machinery. Such property is to be assessed to the 
owners of shares in the stock of such corporations. 

Boston & Sandwich Glass Company v. City of Boston, 181. 

2. The poll tax of minors who are in the service of a manufacturing cor- 
poration, and receiving salaries, cannot legally be assessed to such cor- 
poration. 0. ~ 


MASTER AND SERVANT. 


1. Where a master uses due diligence in the selection of competent and 
trusty servants, and furnishes them with suitable means to perform the 
service in which he employs them, he is not answerable to one of them, 
for an injury received by him in consequence of the carelessness of 
another while both are engaged in the same service. 

Farwell v. Boston § Worcester Rail Road Corporation, 49. 

2. A rail road company employed A., who was careful and trusty in his 
general character, to tend the switches on their road ; and after he had 
been long in their service, they employed B., to run the passenger train 


of cars on the road; B. knowing the employment and character of A. 


Held, that the company were not answerable to B. for an injury received 
by him, while running the cars, in consequence of the carelessness of A. 
in the management of the switches. Ib. 


MERGER. 
See LanpLorp anp TENANT, 2. 


MIDDLESEX MUTUAL FIRE INSURANCE COMPANY. 
See AspaTEMENT. AcTION, l. 


MILLS. 


1. Under the Rev. Sts. c. 116, no person can avail himself of the privileges 
of a mill owner thereby conferred, or bring himself within the protection 
thereby secured, merely by erecting a dam across a stream that runs 
through his land. Unless a mill is built in connexion with the dam, or 
the party has an intent forthwith to erect such mill, he is not a mill 
owner within the purview of the statute, and is liable at common law only 
for flowing others’ lands by means of such dam. Fitch v. Stevens, 426. 

2. In an action against the owner and occupant of a mill, founded en the 
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1. 
to the provisions of the Rev. Sts. c. 107, § 2, but permits the mortgagor 
Ago remain in possession as before, without accounting for rents and 
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Rev. Sts. c. 116, § 24, to recover the gross damages which had been 
assessed on a complaint against the owner of a dam, it was proved that 
the owner of the dam never erected a mill, but that the defendant, after 
the complaint was filed against the owner of the dam, erected a mill on 
his own land, at a distance from the dam, and took the water from the 
pond which was raised by said dam, through a trench, to drive his mill. 
Held, on these facts, that the proceedings, by complaint aguinst the — 
owner of the dam, were void as against the defendant, and that he was 
not liable to pay the damages assessed under said complaint. Jd. 


. Referees, to whom a complaint for flowing land by a mill dam vas sub- 


mitted under a rule of court, assessed all past damages done to the com- 
plainant by such flowing, up to the time when they returned their award 
into court, and also assessed future yearly damages, and a sum in gross 
for all damages thereafter to be sustained: The award was immediately 
accepted and judgment rendered thereon ; and the complainant seasonably 
elected to take said sum in gross: The respondent, as soon as the award 
was published, filed a notice, and gave a copy thereof to the complainant, 
that he waived all right to flow said land, and that he should not there- 
after flow the same, but should draw down the water raised by his mill 
dam ; and he immediately drew down the water accordingly: He also 
paid to the complainant all past damages, as assessed by the referees, 
and the costs of the proceedings on the complaint, pursuant to the judg- 
ment on the award. Held, in an action by the complainant to recover 
gross damages, that the respondent was not bound to pay them. 
Hunt v. Whitney, 603. 


MORTGAGE. 


I. Of Real Estate. 
II. Of Personal Property. 


I. Of Real Estate. 
A first mortgagee who makes an entry for condition broken, according 


profits, does not render himself liable to account with the second mort- 
gagee for the rents and profits, although he makes such entry for the 
purpose of preventing the creditors of the mortgagor from attaching the 
crops growing on the mortgaged premises. Charles v. Dunbar, 498. 

In an action by a mortgagor or his assignee, to recover back money 
overpaid to a mortgagee in possession, in order to prevent a foreclosure, 
the same legal and equitable rules are to be applied, which are applica- 
ble to a settlement of the mortgagee’s account, upon a bill in equity 
brought against him to redeem: And in such action, it is not to be left 
to the jury, as an open question, whether the mortgagee’s charges are 
reasonable ; that being a question of law, to be decided by the court, 


according to the facts and circumstances to be found by the jury. 


Cazenove v. Cutler, 246. 
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3. Disbursements made by a mortgagee in possession for condition broken, 
to which the mortgagor or his assignee, with a knowledge or means of 
knowledge of the facts and circumstances, agrees and consents, are to be 
deemed reasonable, and must be reimbursed. Jd. 


See Execution, 4.5. Scire Factas, 1. 


Il. Of Personal Property. 


4. A mortgage of growing wood and timber, made by one who has pur- 
chased the same, is a mortgage of personal property, to take effect as 
such, when the wood and timber shall be severed from the freehold ; and 
it will avail the mortgagee, if it be duly recorded in the town clerk’s 
office, although not recorded in the registry of deeds. 

Claflin v. Carpenter, 580. 

5. A mortgage of a building, ‘‘ and also such tools, and other property as 
is now contemplated to be placed in said building,’’ with a covenant that 
the instrument shall be effectual to create a lien on such property, does 
not create a lien on the property afterwards placed in the building, but 
is void for uncertainty, as against a mortgagee of the property, whose 
mortgage is executed after the property is placed in the building. 

Winslow v. Merchants Ins. Co. 306. 

6. A mortgage of all the goods, &c. in and about a certain building, with 
a provision that a schedule of the articles shall be annexed, is valid as 
to all the articles that can be identified, though no schedule thereof is 
ever annexed to the mortgage. Ib, 


NOTARY PUBLIC. 
See Promissory Norzs, 3. 


OATH. 
See Poor Desrors. 


OFFICER. 


An officer does not incur the penalty of five times the lawful interest, im- 
posed by the Rev. Sts. 97, § 73, for unreasonably neglecting to pay” 
money collected by him on execution, by retaining the money during the 
time that the claims of different attaching creditors, or of attaching cred- 
itors and the assignees of the judgment debtor under St. 1838, c. 163, 
remain undetermined. Bartlett v. Eveleth, 149. | 


See ATTACHMENT, 2-4. 


ORDER. ‘ 


By an agreement between A. and B., A. was to build a block of houses 
for B.. for a sum which was to be paid by three instalments, the last of 
which was to be paid when the block should be finished: It was further 
agreed, that if A. should fail to complete the block, B. should complete 
it ‘* by contract, by the rules of work, or otherwise,’’ and deduct the 
cost of the completion from the sum to be agreed to be paid to A.: A, 
began to build, and drew several orders on B., which B. accepted, in 
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favor of workmen employed by A. on the block, and payable out of the 
last instalment, if the amount of the orders, respectively, should be due 
from A. on his settlement with the payees: B. subsequently advanced 
money to A. towards payment of the last instalment, without the con- 
sent or knowledge of the holders of said orders: A. afterwards failed 
to complete the block, and the holders of the orders met and agreed 
that B. should proceed to complete it, under the superintendence of a 
committee of said holders, by furnishing materials and hiring workmen ~ 
by the day, and that B., after thus completing the block, and deducting 
the cost of completion, should distribute the balance, due to A. on the 
last instalment, among the holders of the orders, pro raté, and be dis- 
charged from any further liability on his acceptances: B. completed the 
block accordingly, and upon a subsequent settlement between him and 
A., after deducting the advances mate towards payment of the last in- 
stalment, there was found due to A. less than was sufficient to pay all 
said orders in full. Held, that in the absence of a consideration for the 
agreement that B. should be discharged from his acceptances by paying 
them pro rata, he was bound to pay them in full, in the order in which 
they were made, to the amount of the sum which would have been due 
to A., on settlement, without deducting the advances made towards 

_ payment of the last instalment. Held also, that evidence was not. admis- 
sible to show that the payees of the orders, at the time they were accept- 
ed, must have supposed that it would be necessary that B. should make 
advances to A. on the last instalment, in order to enable A. to fulfil his 
contract. Jackman v. Bowker, 235. 


PARTITION. 


Where one of several tenants in common of land, without leave or objection 
from his cotenants, occupied it exclusively, and sowed it with grain, and 
partition of the land was made while the grain was growing ; it was 
held that the grain, growing on the purparty of each owner of the land, 
became the property of each in severalty. Calhoun v. Curtis, 413. 

ia 


PARTNERSHIP. 


1. Real estate, purchased by partners, for the partnership business and 
with the partnership funds, though conveyed to them by such a deed as, 
in case of other parties, would make them tenants in common, is consid- 
ered, in equity, as part of the partnership stock, and is to be applied, if 
necessary, towards payment of the partnership debts. Though such 

. estate is considered at law, as the several property of the partners, yet it 
is held subject to a trust arising by implication of law, by which it is 
liable to be sold and the proceeds brought into the partnership fund, so 
far as is necessary to pay the debts of the firm; and neither the widow 
nor the heirs of a deceased partner can claim any beneficial interest in 
such estate, until the claims of the creditors of the firm are satisfied. 

: . Burnside v. Merrick, 537. 

2. A sealed contract, executed by one of several partners in the name of 
the firm, binds the firm, if the other partners assent to or ratify such 
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contract; and their assent or ratification may be by parol authority pre- 
viously given, or by acts or parol admissions, or by acts without any 
parol admissions afterwards ; provided the acts be such as would not 
have been done if such assent had not been given. 

Swan v. Stedman, 548. 

3. Where a partnership is formed for a limited time, and one of the part- 
ners executes, in the name of the firm, a sealed contract concerning busi- 
ness which is to be continued beyond that time; the other partners, 
although they do no new business, as partners, after that time, and 
although they have no knowledge of such contract until after that time 
has expired, may nevertheless, before the concerns of the partnership 
are closed, ratify such contract, so as to be bound thereby, by mere 
silent assent thereto. Jb. 

4. Where a company was formed for the purpose of purchasing timber 
land in Maine, and getting the lumber therefrom and selling it, and offi- 
cers were appointed to take the general management of the concerns of 
the company, with power to appoint agents to transact its business ; it 
was held, that an agent, appointed by such officers, had authority to give 
a negotiable note of the company in payment for services of laborers 
employed by him in getting out lumber, and that the members of the 
company, as partners, were liable to an action by the indorsee of such 
note. Tappan v. Bailey, 529. 

5. Where it is ascertained by partners, who are about closing their part- 
nership concerns, that a balance will be due to one of them on a final 
settlement, although the exact amount of such balance cannot be ascer- 
tained, yet if the debtor partner gives the creditor partner a promissory | 
note for a sum not exceeding the amount of the balance which will be . 
due on a final settlement, such note is given on a good and sufficient 
consideration, and payment thereof may be enforced by action at law, 
though the balance is not struck between the partners. 

Rockwell v. Wilder, 556. . 

6. Where an administrator, who is a member of a partnership, applies to 
the partnership concerns money which belongs to the estate of his intes- 
tate, and afterwards gives the note of the firm to the creditor of the intes- P 
tate, to whom such money was due, in discharge of such creditor’s claim 
on the estate of the intestate, the firm is bound to pay the note, although 
the money was not in the hands of the firm when the note was given. 

Richardson v. French, 577. 

7. A. of London, gave a letter of credit to B. & C., of Boston (partners 
in a shipment) who thereupon drew bills on A., which he accepted and 
paid: B. had other accounts with A., in which C. had no concern: C. 
had funds in the hands of B., and requested B. to remit to A. and close 
the account of B. & C.: B. afterwards made a remittance to A. and 
advised him, by letter, of other forthcoming remittances, and requested 
him to apply the sum, which was actually remitted, to B.’s account gen- 
erally, and place the bills which A. had accepted and paid for B. & C. 
to B.’s debit; This letter was shown to C. before it was forwarded to 
A.: A. 1eplied, that he had received B.’s letter, and ‘‘ noted the con 
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tents ’’: This letter was also shown.to C.: Before this letter was receiv- 

ed, B. failed, being largely indebted to C. ; and in about seventy days 

after the letter was written, A. suspended payment, not having in his 

correspondence, again alluded to B.’s request to debit him with the bills 

accepted and paid for B. & C: About four and a half months after said 

letter was written, A. forwarded his account against B. & C. and it was 

put in suit. Held, that A. had not, by the terms of his letter to B.,, 
agreed to discharge C. and look for payment to B. alone; that there was 

no consideration for such agreement, if it had been made ; and that A. 

was entitled to recover of B. & C. Wildes v. Fessenden, 12. 


See Insotvent Desrors, 9. 10. 


PAUPERS. 


1. A town, in stating an account with the Commonwealth as to the sup- 
port of State paupers, is bound to credit the value of the paupers’ labor 
only, and not any share of the profits, if there be any, which the town 
derives from their labor. 

Commonwealth v. Inhalitants of Cambridge, 35. 

2. The provision in St. 1793, c. 34, § 2, and Rev. Sts. c. 45, § 1, that a 
person shall gain a settlement in a town by ‘‘ having an estate, the prin- 
cipal of which shall be set at $200, or the income at $12, in the valua- 
tion of estates, and being assessed for the same for the space of five 
years successively,’’ applies to personal estate as well as to real. 

City of Boston v. Inhabitants of Dedham, 178. 

3. Where it is shown, in a suit against a town for the support of a pauper, 
that his personal property was set, in the valuation of the estates of 
the town, at the sum mentioned in St. 1793, c. 34, and Rev. Sts. ¢. 45, 
and that he was assessed for the same for five successive years, such 
town cannot avail itself of the objection that there was not, in the valua- 
tion, any such schedule or description of the property as is directed by 
statute. Ib. 

4. Under the Rev. Sts. c. 46, § 19, a notification, signed by *‘ J. D. chair- 
man of the board of overseers of the poor’’ of a town, and sent to the 
overseers of the poor of another town, requesting .them to remove a 
pauper, is sufficient, if otherwise in due form. 

| Inhabitants of Northfield v. Inhabitants of Taunton, 433. 

5. Although a notification, given by overseers of the poor, stating that A. 
and his wife and four children have become chargeable, &c. is defective, 
if A. have more than four children in his family, yet if such notification 
be answered, without objection to its generality, that objection is thereby 
waived. Jb. 

6. An erroneous statement, made by the overseers of the poor of the town 
of A. ina notification sent by them to the town of B., respecting the 
means by which a pauper therein mentioned acquired a settlement in B., 
does not estop the town of A., in a suit against the town of B. to recover 
for the support of such pauper, to show that he acquired a settlement in 
B. by different means from those which were stated in the notification, 
unless that statement was made with a design to mislead. Jd. 

VOL. IV. 54 
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7. Parts of different towns were-formed into a district, by an act of incor- 
poration which contained a provision, that the inhabitants of the district 
should ‘‘ provide for the support of all the poor who were inhabitants 
within the district before the passing of the act, and shall be brought 
back for maintenance hereafter.’’ Held, that the act was limited to 
those individuals who were before inhabitants within the district and 
might be brought back, and did not include their descendants. 

Inhalntants of Harvard v. Inhabitants of Boxborough, 570. 

8. Under the Rev. Sts. c. 143, §§ 15, 16, which provide that the expense of 
supporting a pauper in a house of correction ‘* may be recovered of the 
town wherein he shall have his lawful settlement,’’ the town in which 
he has a settlement at the time when such expense is incurred, is liable 
therefor, although hé gains a settlement in another town before the 
account of such expense is audited and certified by the overseers of such 

- house. City of Boston v. Inhabitants of Amesbury, 278. 

9. The persons and corporations that are made conditionally innit by the 
Rev. Sts. c. 143, §§ 15, 16, for the support of persons committed to a 
housé of correction, cannot be held to pay for such support, unless the 
account thereof be audited and certified by the overseers of such house, 
within the time prescribed by those statutes. Jb. 

10. Where a pauper was confined in a house of correction, from December 
1836, to April 1837, and the account of the expense of his support was 
not audited and certified by the overseers, until January 1839, it was 
held, that the town in which he had his settlement was not liable for 
such support. Jb. 

See Common Law. 


PENSION. 


A pension was granted to the widow of an officer, conformably to the acts 
of congress, passed on the 4th of July 1836, and the 3d of March 1837, 
and she died before the pension. certificate was issued, having disposed 
of her pension by will: Held, that the pension was payable to her ex: 
ecutor, and not to her children, and that he was entitled to recover the 
same from the children, to whom it had been paid by order of the officers 
of the United States, who had charge of the matter of pensions. 

Foot v. Knowles, 386. 


PLEDGE. 


A bank made a loan and took a pledge of the borrower’s shares in its stock, 
as collateral security, with a power of sale if payment should not be 
made according to the terms of the loan: After the borrower’s decease 
the bank sold the shares by auction, for non-payment, became the pur- 
chaser, gave credit for the amount of the sale, and claimed the balance 
of the borrower’s administrator, who refused to sanction the proceeding. 
Held, that nothing passed to the bank by this form of sale, but that it 
still held the shares under its original title, as collateral security. 

Middlesex Bank v. Minot, 325, 
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POOR DEBTORS. 


Where two justices of the quorum administer to a poor debtor, committed 


— 


on execution, the oath prescribed by the Rev. Sts. c. 98, § 9, but state 
in their certificate to the jailer, that they administered the oath prescrib- 
ed by St. 1816, c. 55, they may amend such certificate by conforming it 
to the truth, even after action brought upon such debtor’s bond for the 
liberty of the jail limits; and such amended certificate will avail the de-, 
fendants in such action. Ward v. Clapp, 455. 


PRESUMPTION. 
See Evipence, 12. Promissory Nore, 2. 


PRINCIPAL AND AGENT. 


. The agreement of the agent of a mortgagor or his assignee to the em- 


ployment, by the mortgagee in possession, of a person to take charge of 
the mortgaged estate, at a certain rate of compensation, binds the prin- 


~ cipal so long as the agency continues, and is competent though not con- 


clusive evidence that the same compensation should be allowed fer the 
like services during the residue of the time that the mortgagee retains 
possession. Cazenove v. Cutler, 246. 


. A factor sold goods of his principal to several different purchasers, on ered- 


it, and also sold his own goods, on credit, to one of the same purchasers, 
and took a note, payable to himself, for the amount of his own goods and 
those of the principal: He rendered an account of sales to his principal, 
stating at the foot thereof that the balance would be ‘‘ due by average, 
if collected,’’ on a certain day, and directed the principal to charge him 
‘with sales due on ”’ that day, the amount of the balance of said ac- 
count: He afterwards made advances to the principal, and gave him a 
negotiable note, payable on demand, for the balance of the account as 
before rendered: The purchaser of whom the factor took a note, as 
aforesaid, failed before the term of credit had expired, and paid nothing 
for the goads for which his note was given. Held, in a suit on the note 
thus given by the factor, that these facts did not show conclusively, that 
he was bound to pay the note in full, as they did not show a final settle- 
ment and payment of the account; but that, on these facts, so much of 
the consideration of the note, as included the debt of the insolvent pur- 
chaser, had failed, and that, for so much of the note, the factor was not 
liable. Hapgood v. Batcheller, 573. 
See Aupiror, 1.2. Parrnersuip, 4. 


PRINCIPAL AND SURETY. 


See Composirion. GUARANTY. 


PROMISSORY NOTE. 


. A note was made to C. dated at Buffalo, payable at a bank in Cleve- 


land, Ohio, and by C. indorsed: Payment of the note was demanded at 
said bank, at maturity, by a notary public, who, upon being informed 
that C. resided in Buffalo, seasonably put into the post office a potice of 
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non-payment, directed to him at that place. Held, that the notice was 
sufficient to charge C. on his indorsement. Wood v. Corl, 203. 

2. In the absence of proof to the contrary, the legal presumption is, that in 
every State in the Union, three days’ grace is allowed by law on bills 
of exchange and promissory notes. Jb. 

3. Where a suit is brought in this State on a note payable, on a day 
certain, in another State, without interest, the plaintiff is entitled, in the 
absence of evidence as to the legal rate of interest in that State, to com- 
pute interest, by way of damages for non-payment, at the legal rate of 
interest in this State. 0. 

4. Where the payee of a promissory note, which is made by one citizen of 
this State to another citizen thereof, indorses it specially to a citizen of 
another State, who dies and whose will is admitted to probate in that 
State before the note falls due, and his executor, without taking admin- 
istration in this State, sends the note to a notary public in this State, 
with directions to demand payment of the maker at maturity, and the 
notary demands payment accordingly, which the maker refuses generally 
without objecting to the notary’s authority, and the notary thereupon 
gives due notice of non-payment to the indorser’s executors; such de- 
mand and notice are sufficient to charge such executors; and an admin- 
istrator of the estate of the indorsee within this State, who is after- 
wards duly appointed here, according to the provisions of the Rev. Sts. 
c. 62, is thereupon entitled to maintain an action against them on the 
note. Rand v. Hubbard, 252. 

5. Where the payee of a note, at the time it was signed by the maker, and. 
as a part of the same transaction, indorsed thereon a promise not to 
compel payment thereof, but to receive the amount when convenient for 
the maker to pay it, it was held that the indorsement must be taken as 
part of the instrument, and that the payee could never maintain an action 
thereon. Barnard v. Cushing, 230. 

6. An accommodation note, which was made as collateral security for a 
debt due from a third person to the payee, was negotiated by the payee 
after it fell due and after the debt had been paid: ‘The holder offered it 
to A., one of his creditors, on certain terms, and gave him liberty to 
take it, for the purpose of inquiry, before he should accept or reject the 
offer: A. presented the note to the maker, telling him he had taken it 
as money, and asked him if he would pay it: The maker, not knowing 
that the said debt was paid and the note negotiated after it was due, con- 
cealed no fact, of which he was aware, from A., but told him that it 
was an accommodation note which he did not expect to pay; that 
he should be obliged to pay it, and would pay it, if three months’ 
time were given him; otherwise, he should contest it. A. then in- 
formed the holder that he should not take the note on the terms 
offered, but proposed to take it on certain other terms, to which the 
holder assented: After the expiration of three months, A. sued the 
maker on the note. Held, that the defendant’s promise to A. was with- 
out legal consideration, and that he was not estopped thereby to make 
the same defence against A. which he might have made against the 
payee. Mackay v. Holland, 69. 
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7. Under $35, not negotiable in Connecticut. Warren v. Copelin, 594. 


See Action, 2. Composition. Insurance, 3. LinmitTartions, 2. 3. 


PartnersHip, 4-6. Principat anp Acent, 2. RELEASE. 


RAIL ROAD CORPORATION. 


The Western Rail Road Corporation are not liable to be taxed for the land, 


—" 


2. 


not exceeding five rods in width, over which they were authorized to lay 
out their road, nor for buildings and structures thereon erected by them, 
if such buildings and structures are reasonably incident to the support of 
the road or to its proper and convenient use for the carriage of passen- 
gers apd property — such as houses for the reception of passengers, en- 
gine honses, car houses and depots for the convenient reception, preser- 
vation and delivery of merchandize carried on the road. 
Inhabitants of Worcester v. Western Rail Road Corporation, 564. 


See Master anp Servant, 2. 


REASONABLE TIME. 
See Contract, 3. 


RECORD. 
See Evipence, 9. 10. 


RELEASE. 


. A. indorsed promissory notes and bills of exchange for the accommoda- 


tion of B., and before they fell due B. failed and made.an assignment of 
all his property for the benefit of his creditors: In this assignment A.’s 
liabilities for B. were set forth, and A. was placed among the preferred 
creditors: A. and others accepted the assignment and released all their 
several debts, dues, claims and demands against B. B.’s property, 
which was assigned, was insufficient to pay the preferred creditors in full, 
and the proceeds thereof were divided among those creditors. Held, that 
the release discharged B. from any further liability to indemnify A. 
against the indorsements of said notes and bills. Pierce v. Parker, 80. 
B. assigned all his property in trust for the payment of his debts, and 
the securing of his indorsers whose liabilities for him were set forth in a 
schedule annexed to the deed of assignment: The indorsers of his notes 
and the holders thereof, with other creditors, accepted the assigned prop- 
erty in full payment and discharge of all claims which they then had, or 
thereafter might have, on account of all demands, actions, causes of ac- 
tion and moneys mentioned in said schedule ; and covenanted not to sue 
or molest B. on account of the same. Held, that the terms of the instru- 
ment were sufficient to release B. from all liability to his indorsers. Held 
also, that the indorsers of B.’s notes were not released by the holders, 
whether the notes, at the time of the execution of the release, were out- 
standing in the hands of parties who did not join in executing it, or were 
then in the hands of indorsees who did execute it. 
Reed §& Beals v. Tarbell, 93. 
54* 
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REMAINDER. ¥ 
See W111, 4. @ 


REPEAL. 
See House or Correction. Insotvent Desrors, 5. 


RETURN. 
See ATTACHMENT, 1. ExecuTion, 3. 


SALE. 


Of attached goods — See ATTacHMENT, 1. 2. Execution, 1, 
Of pledged property —See Pieper. 


SCIRE FACIAS. 


1. A judgment was recovered by default, in a writ of entry against’a mort- 
gagor, by the administrators of a party, who, at the time of his decease, 
held the mortgage by a transfer thereof to him, but without any written 
assignment ‘The mortgagor after the action was commenced, but before 
it was entered in court, conveyed all his interest in the mortgaged prem- 
ises to M., and died before execution issued on the judgment. His wid- 
ow was appointed administratrix of his estate, and her dower therein was 
assigned to her out of said mortgaged premises. A writ of scere facias 
was brought against the widow and M., to obtain an execution against 
them, on the said judgment against the mortgagor, Held, that the writ 
could not be maintained. Sigourney v. Stockwell, 518. 

2. On a scire facias, the defendant cannot plead nor give in evidence facts, 
which might have been used by way of defence in the first suit. ‘Ib. 


SENTENCE. ; 


1. Ifan indictment for stealing, in a shop, property of a value not exceed- 
ing $100, do not allege that the offence was committed in the day time, 
the defendant, on conviction, can be sentenced only for a simple larceny ; 
and a sentence for more than one year’s imprisonment will be reversed 
on a writ of error. Hutchinson v. Commonwealth, 359. 

2. By the Rev. Sts. c. 143, § 19, a convict, who is liable to be punished by 
solitary imprisonment and confinement to hard labor in the state prison, 
three years or more, may be sentenced to the house of correction for a 
term not exceeding three years, although he is not liable to be sentenced 
to the county jail, for the same offence, for a term exceeding two years: 
The house of correction, in such case, is a substitute for the state prison, 
and not for the county jail. Stevens v. Commonwealth, 360. 

3. It is not necessary, in order to warrant a sentence of imprisonment in 
the house of correction or county jail, under the Rev. Sts. c. 143, § 19, 
that it should appear on the record that the convict had not been before 
sentenced to a like punishment. 0. ; 

4. A conviction on an indictment for larceny, which contains three counts, 
each describing different property and different owners, but each alleging 
the offence to have been committed on the same day, is not a conviction 
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of tree distinct larcenies, within the meaning of the Rev. Sts. c. 126, 
§ 19. and therefore does not require that the convict should be sentenced 
as a common and notorious thief. 1d. 

5. Wherever the revised statutes direct that a convict ‘‘ shall be punished 
by imprisonment in the state prison, not more than ”’ a certain limited 
term, without distributing the term specifically into periods of solitary 
imprisonment and confinement at hard labor, the court cannot sentence , 
him to hard labor, for such maximum term, and add thereto days of soli- 
tary imprisonment ; but the aggregate of confinement at hard labor and 
solitary imprisonment must be kept within such maximum term. Jd. 

6. Under the Rev. Sts. c. 143, § 49, if a prisoner, who is sentenced to the 
house of correction for successive terms of imprisonment on several con- 
victions, breaks prison and escapes before the expiration of the sentence 
on his first conviction, he may be sentenced, on conviction of such es- 
cape, to suffer, in the state prison, the unexpired term to which he was 
sentenced on all the previous convictions. Id. 

7. By the Rev. Sts. c. 139, § 8, a sentence to imprisonment in the state 
prison must be partly to solitary imprisonment and partly to confinement 
at hard labor; and a sentence, which directs no solitary imprisonment, is 
erroneous and may be reversed on error at the suit of the convict. 1d. 


SET-OFF. 


Where the official bond, given to a town by a collector of taxes and his 
sureties, is several as well as joint, and the collector brings an action 
against the town on a demand which is itself the subject of set-off, the 
defendants may set off their claim on such bond for money which the 
plaintiff has received on tax bills committed to him for collection, and 
which he has not accounted for nor paid over. 

| Donelson v. Inhahitants of Colerain, 430. 
See Equiry, 2. 3. 


SETTLEMENT. 
‘ See Paupers. 


SHIP-BROKER. ¥ 
See Evipence, 11. Usace. 


SOLITARY IMPRISONMENT. 
See SENTENCE, 5. 7. 


STATUTES CITED, EXPOUNDED, &c. 


EneuisH Statutes. 
43 Eliz. c. 4. Charitable Uses, 379. 


11 Geo. II. c. 19. Assumpsit for Use and Occupation, 227. 
6 Geo. IV.c. 16. Bankrupt, 511. 


STATUTES oF THE Unitep States. 
1790, c. 38, Proof &c. of records and judicial proceedings of States, 335 
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1799, c. 128, § 46, Baggage of persons arriving in the United States, 295. 
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1819, c. 170, Passenger ships and vessels, 295. 
1832, c. 126, 1836, c. 362, and 1837, c. 411, Pensions, 387. 389. 


1841, Aug. 19th, Bankrupt act, 402. 


CoLony ORDINANCE. 


1677. 


Insolvent estates, 319. 


PROVINCIAL STATUTES. 


8 Wm. III. Insolvent estates, 319. 
13 Anne. Mills, 605. 
STATUTES OF THE CoMMONWEALTH. 
1782, c. 41. Incorporation of 1817, c. 190. Trustees 332 
Boxborough 572 1819, c. 165. Foreign paupers 286 
1783, c. 24. Wills 497 1825, c. 141. Middlesex Mutual 
1785, c. 50. Taxes 181 Fire Ins.Co.213,217 
c. 52. Fences 590 1829, c. 122. Mills 605 
1786, c. 52. Limitations 220 1830, c. 150. Foreign paupers 286 
1788, c. 11. Review 376 1833, c. 116. Western railroad 565 
— c. 65. Trespass 592 1834, c. 151. Escape 369 
1791, c. 17. Appeal 376 1836, c. 238. Insolvent debtors 299 
1793, c. 34. Settlement of pau- 1837, c. 238. Alien passengers 284 
- pers 179,280, 571 1838, c. 163. Insolvent debtors 144, 
c. 59. Support of pau- 300, 302, 347, 395, 
pers 285 400, 401, 473, 50” 
1794, c. 65. Trustee process 491 c. 192. Boston Mutual 
1795, c. 74. Mills ~ 428, 605 Fire Ins. Co. 206 
1799, c. 57. Joint debtors 544 1839, c. 127. Burglary 358 
1805, c. 90. Distribution 319 c. 139. Taxes 186 
1816, c. 55. Poor debtors’ oath 456 1841, c. 124. Insolvent debtors 474 
RevisED STaTures. 
c.7. Taxes 180, 181, 184, 185, c. 81, § 48. Appeal a73 
187, 601 c. 82, § 28. Conspiracy 123 
c. 19. Fence 590 c. 86, § 10. Conspiracy 123 
c. 23, § 34. Taxes 185 _c. 90, § 15. Where actions shall 
c. 37. Insurance 206 be brought 214 
c. 39. Railroads 566 — § 57. Sale of attached 
c. 45. Settlement of paupers 179 goods - 144, 507 
c. 46. Notice as to paupers 287 —— § 83. Interposing credit- 
c. 59, § 30. Trust 541 ors 564 
c. 62, §§ 17-20. Wills 260 =e. 96. Set-off 432 
c. 64. Distribution 318 c. 97, § 73. Officers detaining 
c. 66. Joint debtors 544 collected money 150 
c. 69, § 8. Trustees 331 c. 98. Poor debtors 456 
c. 73. Levy of execution 411 c. 99, § 21. Review 376 
e. 74. Frauds, &c. 583 c. 107. Mortgage 501, 503 
c. 81, § 8. Equity 540  c. 109. Trustee process 489, 491 
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c. 113. Trespass 592 ce. 143, § 15. Accounts of house 
c. 116. Mills 427, 605, 606 of correction 281 
c. 120. Limitations 173,219,588 © —— 4$17. Sentence to house 
c. 121, § 22. Costs 42 of correction 361 
c. 126. Burglary and larceny 357, —— §19. Sentence 362, 368 

359, 361, 364 — § 26. Proceeds of con- 
c. 139, § 8. Sentence 366 victs’ labor rts 

—— §49. Escape 368 
SURRENDER. 
See Lanp.Lorp anv TENANT, 2 
TAXES. 


A tax is not rendered void by the omission of the assessors to tax all the 
property of an individual which ought to be taxed. 
Watson v. Inhabitants of Princeton, 599. 
See AssumpsiT, 2.3. InTerest, 2. MANuracTuRING CorPorRATION. 
RaiLRoAD CorPoRATION. 


TENANT IN COMMON. 
See P+" zs:TION. 


TENANT AT WILL. 
See Use anp OccupaTION. 


TOWN. 
See Aupiror, 1. Pauprrs, 1. 


TRESPASS. 
See Fence. 


TRUST AND TRUSTEE. 


1. When a testator devises property to two trustees, and they both decline 
the trust, the probate court has authority, under the Rev. Sts. c. 69, § 8, 
after notice to all persons interested, and with their assent, to appoint a 
single trustee to execute the trust. Greene v. Borland, 330. 

2. A testator, after making several bequests, devised one half of the residue 
of his property to A. and the other half to two trustees, to hold the same 
in trust for B., the wife of G., during her life, and on B.’s death to con- 
vey the same te B.’s children: The trustees both declined the trust, and 
the probate court, after notice to B. and G. and to B.’s children, and with 

‘the assent of B. and G. and of the guardian ad litem of B.’s children, 
appointed a trustee to execute the trust created by the testator. Held, 
that A. was not a person interested, within the meaning of the Rev. Sts. 
c. 69, § 8, and was not entitled.to notice, in order to render valid the ap- 
pointment of the new trustee. Jd. 

See CuariTaBLeE Usrs. PartNnersuip, 1 


TRUSTEE PROCESS. 
See AssicnMENT, 1. 2. FRavDULENT ConvEYANCE. GUARDIAN 4ND Warp. 
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USAGE. 

1. Where contradictory evidence was offered as to the existence of a usage on 
which the plaintiff relied to support his action, and the jury were instruct- 
ed, that if it was proved that the usage existed, and the defendant knew 
it existed, the plaintiff was entitled to recover, and the jury thereupon 
returned a verdict for the defendant ; it was Ae/d that the plaintiff had no 
cause of exception to such instruction. Winsor v. Dillaway, 221. 

2. Quere as to the reasonableness of a custom for ship-brokers to receive a 
commission of the seller of a vessel, when they introduce the purchaser 
to him, without being employed in the negotiation. Jb. 


USE AND OCCUPATION. 


A. made an oral agreement for the purchase of B.’s house, advanced the 
purchase money, and took possession: Before A. obtained a deed, the 
house was destroyed by fire, and he thereupon vacated possession of the 
ground, refused to accept a deed which B. tendered to him immediately 
after the fire, and commenced a suit against B. in which he recovered 
back the purchase money. Held, that A., during his occupation of the 
house, was tenant at will, and that he was liable to B. in an action of 
assumpsit for use and occupation. Held also, that A , by refusing to ac- 
cept a deed from B., determined the tenancy at will, and was no longer 
liable to him for use and occupation. Gould v. Thompson, 224. 


VARIANCE. 
See Evipence, 5. 6. 


VERDICT. 


On the trial of an indictment for an assault on M., with an intent to ravish 
and carnally know her, by force and against her will, the jury returned a 
verdict that the defendant was ‘‘ not guilty of an assault with an attempt 
to commit a rape, in manner and form,’’ &c. but that he was ‘‘ guilty of 
an assault upon and improper and unlawful intercourse with the said M.,”’ 
at the time and place in the indictment mentioned. Held, that this was 
not a special verdict, and that it warranted a judgment against the defend- 
ant for a simple assault. Commonwealth v. Fischblatt, 354. 


WAGES. 
See Assumpsit, 5 


WILL. 


1. A testator, after giving sundry legacies, specific and pecuniary, and 
making a residuary legatee, directed by his will, that five per cent. year- 
ly interest, from the time of his death, should be paid on all the pecunia- 
ry legacies, except that given to the regiduary legatee, until the property, 
from which the principal of the legacies was to be paid, should be con- 
verted into money: The testator afterwards made a codicil, in which he 
expressly confirmed the will, in all respects, except so far as it should be 
revoked or altered by the codicil, and gave an additional pecuniary lega- 
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cy, without mention of interest thereon, and directed that it should be 
paid before anything should be paid to the residuary legatee mentioned in 
the will: The assets of the testator, when converted into money, were 
not sufficient, after paying the specific legacies, to pay the pecuniary leg- 
acies in full, with interest. Held, that the legacy given by the codicil 
was not to be postponed to the other pecuniary legacies, but that all of 
them were-to be paid pro rata, with five per cent. yearly interest thereon 
from the testator’s death. Washburn v. Sewall, 63. 

2. A testator devised all his real estate to his sons, by their paying to each 
of his daughters a certain sum ‘‘ out of the estate.’? Held, that the sons 
took an absolute estate in fee, charged with the legacies to the daughters, 
and not an estate upon condition ; and that the daughters had a remedy, 
for non-payment of their legacies, not only against the sons, but -also 
against any ter-tenants who purchased the estate with notice of the 
charge. Taft v. Morse, 523. 

3. A testator devised his real estate to his son J. for life, said estate to be 
under the care and management of his son I., and the profits thereof to 
be applied to the support of J., during his life ; and if said profits should 
be insufficient for J.’s support, then that I. should pay the deficiency : 
The testator then,devised the remainder of said estate to his son I., on 
condition that I. should support J. during his life, and fulfil the other di- 
rections of the testator’s will: I. refused to accept the devise to him, and 
never entered on the estate nor supported J.: 'T’. was appointed guardian 
of J. and supported him till his death; but the profits of the estate, de+ 
vised to J. for life, though applied towards his support by T., were not 
sufficient therefor, and ‘I’. advanced money to support him, to an amount 
nearly equal to the value of the estate devised to and refused by I.: After 
J.’s death, T. brought a bill in equity against the heirs of the testator, 
praying that said estate might be sold for the purpose of reimbursing the 
sums advanced by him for the support of J. ‘Held, that upon the refusal 
of I. to accept the remainder devised to him, on the conditions therete 
annexed by the testator, the same reverted and descended to the testa- 
tor’s heirs, without any charge thereon in favor of J.; and that the bill 
could not be maintained. Temple v. Nelson, 584. 

4 H. devised the income, rents and profits of his estate, to his wife, dur- 
ing the minority of his children, provided she should not marry again, 
and on no other condition ; but if she should marry, then his will was 
that she should have, in lieu of the aforesaid income, $100 a year, dur- 
ing her life, to be paid, by his executors from the income of his estate, 
provided she should accept the same in lieu of dower: He further direct- 
ed by his will, that as his children should arrive at full age, they should 
each receive, from the income of his estate, $100 annually, to be paid 
by his executors, if said income would, in their opinion, admit thereof 
without injuring his wife and minor children. Then followed this clause 
in the will: ‘‘It is understood, that during the time my wife enjoys the 
whole income of my said estate, she support and educate my children out 
of said income ; and further, that if by intermarriage she shall vacate her 
claim to the whole of said income, and become entitled in lieu thereof, te 
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an annuity of $100 for life, then the residue of the income of my said 
estate, during the minority of my children, shall be appropriated to their 
support and education, as my executors shall direct.’? ‘The last devising 
clause was thus: ‘‘I further will and order, that upon the death of my 
wife, and all my children or the survivors of them attaining the age of 21 
years, or the heirs of such of them as may decease, leaving issue, all my 
estate be divided between my said children and their heirs, agreeably to 
the laws of this Commonwealth respecting the division of the estates of 
persons dying intestate ’’— with a limitation over to the testator’s ne- 
phews, if his children, after the death of the widow, should all die with- 
out issue: The executors appointed by H. declined the trust, and letters 
of administration were granted, with the will annexed: His widow re- 
fused to accept the provisions of the will, and claimed and took her dower. 
During her life, the son and daughter of H. (his only children, and who 
were minors when he died,) after they were 21 years old, made partition 
of all the real estate which was not set off to the widow as dower, and 
occupied it in severalty: The son also made a warranty deed to A., of a 
moiety of the reversion of the estate assigned as dower: The son and 
daughter both died, while the widow was alive, and the son left minor 
children, one of whom brought a writ of entry, after, the widow’s death, 
against A.’s grantee, and claimed title, under the will of H., to the es- 
tate thus conveyed to A. 


ea, that the demandant was entitled to recover; that an estate for years 


was given to the widow, which never took effect, because she refused to 
take it, and claimed her dower ; that the will gave to the children neither 
a vested nor a contingent remainder ; but that, on the death of the widow, 
the whole estate first vested in the grandchildren, who took it by way of 
executory devise. Holmv. Low, 190. | 


See CuaritTas.e Uses. 


WITNESS. 


Where one gives a note as agent of a joint stock company of which he is © 


a member, and a suit thereon is brought against other members of the 
company, he is a competent witness to prove his authority as agent, and 
also to prove other facts necessary to support the action. 

Tappan v. Barley, 529. 


WORK AND LABOR. 
See AssumpsiT, 5. Houser or CorrecrIon. 


Walt: 


An objection to a writ that it is not under the seal of the court, from which 


it issued, is waived by the defendant’s submitting his cause to the court 
on the merits, and he cannot afterwards avail himself of the defect by 
motion in arrest of judgment. Foot v. Knowles, 386. 
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